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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 
/ GST, 

Rajkot / Jamnagar / Gandhidham 

&1/lol4 trit -t /Name & Address of theAppeflant&Respondent 

MIs Mundhra Containers Freight Station (MCFS) P. Ltd., Bharat CFS Zone-i,, Mundra Port & SEZ Ltd, 
Mundra-37042 iGujarat. 

i 3r(3341r) a \l)'1il) I i1Iliut 3Ttf'IWe4 l t1,dl I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

fld4l lc ,FicYle, 3T -I ii 13itf1, c4lC, 3111W 1944 tRT35B (A)
1994* 186  d rtft / 

Appeal to Customs, Excise & Service Ta Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) cidUl -Ic1 14r RTT1 I PJ .ic'llC,o1 1' Olqi 3TM1 Nlflul *t 1 ))o, c- 

. 

The special bench of Customs, Excise & Service Tax Ajipellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

34d Lli.tt 1(a) c1li TtT 3P1Wr 3T1TT 3T'fl )'Idl c'lc 1c-'b tT oiqt 3T1Thlt o-4NlIIclUl 
d1lc4 HF3 315dlek,- 00f*to1kfl TfV 1/ 

To the West regional benc1 of Custoiñs Excise & Service Tax Appellate Tribunal (CESTAT) at 2' Floor, 
Bhaumali Bhawan, Asarwa Alimedabad-3S00 16th case of appeals other than as mentioned in para- 1'(a) above 

3to ii Ui 131 FTcbol *I1 t3c'.11 10  (3)iicic1, 2001, 6 
1)t  dl EA-3 T,licl1rt,*1d-Hdl all,l* 

Taj  3tT citi djf 5 cia ir i'd.l 'd-I,5 olt iv rrr 50 olk1 I"4V d  31clI 50 oll '.l't 3T1rt fr r: 
1,000/-  5,000-  3 T10,000/-4.tt/l T1*,,ld1l irq t',i1l loldo1 I 
31tft1?tiT oIll1fquI  *f ll5Jl t oilèl t (1114 RT '.1l) kIIc1 T'F TU 1T 
5ITiRT UV I Id rt ir   *t 1I ii rT1V i +I4d 31t *T lNll )TF I 
31T(3ii{) tfi 3T rrf 500/- 't"li oi'Hl   )djl / 

The apneal to the Appellate Tribunal shall be ified in quadruplicate in form EA-3 / as nrescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompamed against one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.n000/- Rs.10 000/- where amount of 
dutydemand/interest/penalty/refund is upto 5 tac. 5 Lac to 50 Lad and abode 50 Lac respectively in the form 
of crossed bank draft m favour of Asst. Registrar o branch of any nominated public sector bank o.f the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

3T4t111ZT oll)l4',tUI TrT 3TIW, fi 3Tt11rT,1994 *t t&r 86(1) 3T9T  iiclic4, 1994, 1l'iii 9(1) t 
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3r'r,qu 5 cii T3bd  5 iii  rr50 ofll Ft3T.ldr50 clsl  1,000/- '4), 5,000/- 

3T5f5T 10,000/-  1 1*1r ii ir'i *r 11 lo1do1 I 115I1fhT 1r*' T *6I1C1 31li1l1 ll1ll *f 
Iksll Ildct, t o1ldl T{T ).l5tilc1 al    1'd.lI itu eiIv I t1tr tq 
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The apoeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Aopellate Tribunal Shall be filed 
m quadruplicate in Form S.T.5 as prescribed under Rule 9(11 of the ervice Tax Rules 1994 and Shall be 
accompanied by a copy of the order appealed agamst (one of which shall be certified dov) aiid should be 
accomuanied by a fees of Rs. 1000/- wnere the amount pf service tax & interest demanded & pena,ltv levied of 
Rs:, 5 Lak.hs orless Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than jive lakhs bu not exceeding Rs. Fifty Lakhs Rs.10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakh ruuees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. 7  Application made for grant of stay shall be accompanied by a fee of Rs.500 /-. 
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edo- / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2J &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Comrmssioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Cormmssionerauthorizmg the Assistant Commissioner or Deputy 
Comnussioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

P TT 3T?NT rur (Z) t 1l 3lt1fI R1 *iT .ic'I, 1r 3f)PT 1944 

1994 1tTU83 
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For an apoeal to be filed before the CESTRT, under Section 35F of the Central Excise Act, 1944 which is also 
made aopticable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute or 
penalty where penalty albne is in dispute, proviaed the amount of pre-deposit payable would be subject t'o a 
ceiling cfRs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded' shall include: 
ii) amount determined under S'ection 11 D; 
(ii) amount of erroneous Cenvat Credit taken: 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that tne provisions of this Section shall not anplv to the stay auplication and appeals 
pending before any appellate authority prior to the commencement of the Einance (No.2) Act, 2014. 

*q,i 3iTT: 
Revision apiication to Government of India: 

 3TT P T11T Id-,ifd R1TR , c'H lc  31fli,1994 t t1TT 35EE 
lRcR to nd;, 

/ 
A revision aoplication lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance. Deoartment of Revenue 4th Ploor Jeevan Deep Building, Parliament Street New Delhi-
1 boor under Section 35EE of the CEA 194 in respec of the folloiving case, governed by first pr6viso to sub-
section )1) of Section-35B ibid: 

 d-flç URt , 1fI o1ct' c'l Pt 't'kiH"( lTTT I6 t  'twt T f 
cbiIo 1T1I1 11*tZEit IT dj d .Htdo1c1 t '(tioi, r1TI ITTt dj liItuI * -3I(, *ti'. 

IIo 
In case of any loss of goo'ds where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to nother during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) krti '' ç'.4I ti9.(ftT) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to"any country or territory outside India. 

(iii) cLlI rl91P''1c1I 'I / 
In case ofoods e'kported outside India export to Nep'àl or Bhutan, without payment of duty. 

(iv) TffETR cYi ,ç'-floi 1c'4, t i 1V 1f(' E' 11T 'i 3lifll1T T' F*t -,'l Jjl'( t çii 

3TrT 1ft 3lTZtlT (33r) ir 1r 3mlT ( 2)1998 r tim 109 TT 1[ZRT t IU3TtTT 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is 
date appointed under Sec. 109 of the Finance (No.2) Act, qd by the Commissioner (Appeals) on or after, the 

3TIl t t P11T 4l 41 EA-8 , if1 jc4ICf le  (3 )t ii4') 2001 i  9 37~lT 
3rTi3  

1cdo1 elT1i QT 3çk4 li("11 3l1tT, 1944 t tTrzT 35-EE C19C1 1tlftFf ti 
f 

The above apolication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 of Central Excise 
(Appeals). Rures 2001 within 3 months from the date on which the order sought to be 'anpealed against is 
commumcated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It shoulo also be 
accompanied by a copy of TR-6 Chailan evidencing payment of prescribed fee as prescnoed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi)   1llftlTtic 3T1 I 
I1c'do1 P1it, c4Ni1 T3 ft 200/-1[IT1f1n1T ii 3 1lool 4)d Hcllt 

1000 -/rIR1P'1FT1ILii 
The revision appliation shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and 'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

'3T1* d-ic' 31r r 3ft  ie T lrtm,  
 i1i T iIT ' i fV rTaTr 3TT ,j 4I1quI iq 3TT tir 3lT IT 

lIdt / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in 
the ?foresaid manner not withstanding the fact that the one appeal to tile  Appellant Tribunal or tile one 
aPhcation to the Cenfral Govt. As the case may be, is filled to avoid scriptona wora if excising Rs. 1 lakh fee of 

s. 100/- for each. 

(E) ztwftlbr o- 1 -ii tic" 3T1r, 1975, i 3R't?I-I 3IRRT ici 3IT1 ti i 3Ttr t  T /1r 6.50 +l( 11 
c-'4I1iti1 lcft Tc.diIt9TlVI / ' 

One copy' of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedi'.ile-I in terms of the Court Fee Act"1975, as amended. 

(F) 
, ztsc. T 3I'1'('lThrr  i1l) 1d-ilo, 1982 'i 

11;d "1 C1R1 311 tFIT,,IIdI 'I I 
Attention is also invited to the rules coverin' these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) lules, 1982. 

3t l3I ic1 cfl4q,,  ¶-titi 3f tci 
www.cbec.øov.inaaij I 
For the elaorate detailed and iatest provisions relatin' to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.cec.gov.m. 
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Appeal No: V2/274/GDM/2017 

:: ORDER-IN-APPEAL::  

M/s Mundra Container Freight Station Pvt Ltd, Bharat CFS Zone-I, Mundra, 

Kutch (hereinafter referred to as "Appellant") filed Appeal No. 

V2/274/G DM/201 7 against Order-in-Original No. 4/AC/MUNDRA/2017-18 dated 

15.1.2018 (hereinafter referred to as 'impugned order') passed by the Asst. 

Commissioner, Central GST Division Mundra, Gandhidham Commissionerate 

(hereinafter referred to as 'lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant was holding Service 

Tax Registration No. AADCM6822ESTOO1 under the categories of 'Cargo 

Handling Service', 'Storage and Warehouse Service', 'Works Contract 

Service' etc. During audit of the records of the Appellant by CERA in 

July,2010, it was found that the Appellant had received taxable income of 

Rs. 100.09 lacs inclusive of Service Tax amount of Rs. 9.55 tacs as per their 

Bank ledger of September, 2009, however, the Appellant had shown taxable 

amount of Rs. 73.43 lacs and service tax of Rs. 7.56 lacs for the ST-3 Return 

of the corresponding month. Thus, there was short payment of Rs. 1.99 lacs 

of service tax for the month of September, 2009, even though the Appellant 

was discharging service tax on amount actually received during each month. 

On comparing bank ledger for entire F.Y. 2009-10 with ST-3 Returns for the 

corresponding period, it was found that there was short payment of Service 

Tax of Rs. 26,43,988/-. 

2.1 Show Cause Notice No. 108/2014 dated 19.9.2014 was issued to the 

Appellant calling them to show cause as to why service tax of Rs. 26,43,988/-

should not be recovered from them under Section 73(1) of Finance Act, 1994 

(hereinafter referred to as 'Act'), along with interest under Section 75 of the 

Act and why penalty under Section 77 and Section 78 of the Act, 1994 should not 

be imposed on them. 

2.2 The Show Cause Notice was adjudicated vide the impugned order which 

confirmed demand of Service Tax of Rs. 26,43,988/- under Section 73(1) and 

ordered for its recovery along with interest under Section 75 of the Act and also 

imposed penalty of Rs. 26,43,988/- under Section 78 of the Act and Rs. 10,000/-

under Section 77 of the Act. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal, inter-alia, on the following grounds:- 

The adjudicating authority has erred in confirming service tax demand of 

Rs 26,43;988/ ignoring the fact that Annexure A prepared by Audit team was 
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AppeaL No: V2/274/GDM/2017 

not based on any documentary evidence and it is settled law that no demand can 

be confirmed on the basis of presumption and assumption and hence, the 

impugned order is liable to be set aside. 

(ii) The Adjudicating authorty has erred in confirming demand ignoring 

request made by the AppeUant cr supply of relevant documents and also basis 

of amount worked out as reflectad in Annexure-A to SCN. The adjudicating 

authority may be instructed t supply copy of evidences retied upon for working 

out amount in Annexure-A to SCN. 

(iii) The Adjudicating autholty has aired in imposing penalty of Rs. 

26,43,988/- under Section 78 of the Act and the grounds of appeal for setting 

aside demand may be treated as grounds raised for setting aside the impugned 

penalty also. 

(iv) The Adjudicating authority has erred in imposing penalty of Rs. 10,000/-

under Section 77 ignoring the fact that CEPJ. team has not supply evidence to 

prove such income and hence, the figures indicated in respective ST-3 Returns 

are not required to be disturbed arid consequently, penalty imposed under 

Section 77 of the Act is bad in 

3.1 In Personal Hearing, Shri Faresh Shh, Advocate appeared on behalf of 

the Appellant and reiterated the grounds of Appeal and submitted that the Bank 

receipt shown in Annexure-A to SCN is without asis and figure shown here could 

not be provided by the Department from any documents despite their requests 

to the Department/Adjudicating authority; that the amounts shown as net 

receipt in ST-3 Returns are correct and Serrice Tax has been paid every month 

on that amount; on being asked to show Bank iedger of each month as reflected 

in 2 column as 'Bank receipts, Shri Sheth requested for 10 days time to submit 

those papers stating that there is no difference between amount being shown 

by them in ST-3 Returns and Bank edgeri' Bank receipt and hence, demand in 

the impugned order may be set aside. 

3.2 Shri Paresh Sheth, Advocate vide letter dated 20.3.2019 however, 

submitted that the Appellant does not have their Bank Ledgers available with 

them for the period since matter is cd, 

Findings: - 

4. I find that the Appellant has complied with the provisions of Section 35F 

of the Act by depositing Rs. 1,98,300/- @75% of Rs. 26,43,988/- vide Challan 

No. 50003 dated 9.3.2018, as submitted by them in Appeal Memorandum. 
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AppeaL No: V2/274/GDM/2017 

5. I have carefuLly gone through the facts of the case, the impugned order, 

written as welt as oral submissions made by the Appellant. The issue to be 

decided in the present appeal is whether the impugned order demanding service 

tax of Rs. 26,43,988/- along with interest and imposing penalty of Rs. 

26,43,988/- under Section 78 and Rs. 10,000/- under Section 77 of the Act is 

correct, legal and proper or otherwise. 

6. I find that the present proceedings were initiated against the Appellant 

on the basis of Audit carried out by CERA team who, on comparing Bank ledger 

of the Appellant for the F.Y. 2009-10 with their ST-3 Returns for the same 

period, found out that there was difference between taxable income recorded in 

Bank ledger and taxable income reported in ST-3 Returns and consequently the 

Appellant had short paid Service Tax of Rs. 26,43,988/-. The Appellant has 

contended that the lower adjudicating aithority has not supplied them copies of 

relevant documents used for working out the amount reflected in Annexure-A to 

SCN; that the Lower adjudicating authority has not explained on what basis the 

amount reflected in Annexure-A to SCN was arrived upon. 

7. I find that the retied upon documents in Show Cause Notice were (i) 

L.A.R. No. 51/161/10-11 dated 25.8.2010 and (ii) statement showing month 

wise calculation of short payment of Service Tax. On being represented by the 

Appellant that they had not been made available relied upon documents of the 

SCN, Superintendent (Adj), Central Excise, Gandhidham Commissionerate again 

forwarded aforesaid retied upon documents to the Appellant vide letter dated 

26.10.2015. I find that in LAR dated 25.8.2010, in Show Cause Notice as welt as 

in impugned order, it has been mentioned that short payment of service tax was 

arrived upon by comparing Bank ledger of the AppelLant for the F.Y. 2009-10 and 

51-3 Returns for the corresponding period. Since, Bank Ledger and ST-3 Returns 

are AppelLant's own record, the Appellant cannot ask the tower adjudicating 

authority to provide copies of the said documents. Thus, the contention of the 

AppeLlant that the lower adjudicating authority has not supplied them copies of 

relevant documents used for working out the amount reflected in Annexure-A to 

SCN, being outright frivolous, I have no hesitation to discard it. 

8. Regarding contention of the Appellant that the tower adjudicating 

authority has not explained on what basis the amount reflected in Annexure-A to 

SCN was arrived upon, find that it has been mentioned in the SCN as well as 

impugned order that taxable income was arrived at by excluding export amount 

and other non taxable income from the total amount reflected in Bank Ledger. I 

fiither find that short payment of service tax in each month was arrived at on 

the básisof difference between taxable amount received as per Bank ledger and 

Page 5 of 7 



AppeaL No: V2/274/GDM!2017 

taxable amount shown in ST-3 Returns, considering that the Appellant was 

paying service tax on amount actuUy received during each month. I find that 

the Appellant has not refuted the Ca1CUatOn given in statement attached with 

the SCN. If the Appellant was/is ct in agreement with the calculation given in 

the SCN, then the Appellant could have submitted their own Bank [edger and 

calculation showing month wise total amount received by them in their Bank 

ledger and bifurcation of taxabLe income, export income and non taxable income 

and could have easily shown how the ca.cu[ation in the SCN / the impugned 

order is contrary to the Bank Ledger of the Appellant and ST-3 Returns filed by 

them. I find that SCN was issued on 19.9.2014 and the Appellant had sufficient 

time to work out correct calculation hut this has not been done by the Appellant 

for reasons best known to them. I, therefore, find it fit to discard this 

contention being totally devoid of merit and uphold confirmation of service tax 

demand of Rs. 26,43,988/-. 

9. Regarding penaLty imposed under Section 78 of the Act, the Appellant has 

contended that grounds raised for setting aside the demand may be treated as 

ground raised for setting aside the penalty. I have already examined the 

contentions raised by the Appeitant for setting aside the demand in Para supra 

and held that the contentions raised by the Appellant are devoid of merit. It is 

on record that short payment of service tax by the AppeLlant was revealed only 

during audit of the records of the Appellant by CERA team, which detected ST-3 

Returns not tallying with their Bank ledgers. This proves suppression of facts. 

Had there been no audit of Appellant's records, the short payment of service tax 

by the Appellant would have gone unnoticed and hence, there is no doubt of 

suppression of facts on part of the Appellant with intent to evade payment of 

Service Tax. Since, suppression of facts is proved in this case, penaLty under 

Section 78 of the Act on the AppeLlant is mandatory. The Hon'ble Apex Court in 

the case of Rajasthan Spinning Weaving Mitts reported as 2009 (238) E.L.T. 3 

(S.C.) has held that once there exist ingredients for invoking extended period of 

limitation for demand of duty, imposition of penalty under Section IIAC is 

mandatory. The ratio of the said judgment applies to the facts of the present 

case. I, therefore, uphold penalty of Rs, 26,43,988/- imposed on the AppeLlant 

under Section 78 of the Act. 

10. Regarding penalty imposed under Section 77 of the Act, I find that the 

Appellant had not correctly assessed the tax on the services provided by them as 

held by the lower adjudicating authority. I, therefore, uphold the penalty of Rs. 

10,000/- imposed under Section 77 of the Act. 
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11. In view of above, uphold the impugned order and reject the appeal filed 

by the appeLLant. 

11.1 31 ' 4ctcI RI  *t dt  3Ttfr t IRI  c4l 1ii 1Ic1I I 

11.1 The appeal filed by the Appellant is disposed off as above. 

\ 

  

___ -, 

TF31d (31Li) 

By R.P.A.D.  
1T 

To, 
M/s Mundra Container Freight Station 
Pvt. Ltd., 
Bharat CFS Zone-i, i-1, 
Mundra Port & SEZ Ltd., 
Mundra-370421, 
District Kutch. d-o- t5O?, 

4c 
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