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Date of issue:
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Passed by ShriKumar Santosh, Principal Commissioner (Appeals),RajkCt
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Arising out of above mentioned OI0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot / Jamnagar / Gandhicham : '

FfiaHaigars! &1 419 & 9aT /Name & Address of theAppellant&Respondent :-

M/s Lakme Lever Ltd. (Formerly known as M/s Aquagel Chemicals Pvt. Ltd.), Survey No. 159, Varsana,
Bhimsara- Padana Road,, Off. N.H. 8-A, Near Agarwal Automobiles,P.O. Padana, Gandhidham (Kutch) -
370240.
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“Alrag person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Afpg_‘eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

mmjﬁmgﬁﬁumi#}?sﬁ,%ém NI FF 0F arae afielta wrarfis §t fAdy ffs, & eatw i 2,

The special bench of Cu.stomé, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appe_flate Tribunal (CESTAT) at, 2nd Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agPeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accompanied =zgainst one whnich_ at least should be
accompanied | Yy a fee of  Rs. 1,000/- Rs.5000/-, Rs.10,000/- where = amount of
dutydémand /mtereg}:{penalty/ refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favaur of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bénch of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -
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The apgeal under sub section (1) cf Section 86 of the Finance Act, 1994, io the Appellate Tribunal Shall be filed
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (onie of which shall be certified C(?P%l and _ should_be
accompanied by a feesof Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is mors than f Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominatéd Public Sector Bapk-or the plage where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompza -& fee of Rs.500/-.
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- ORDER IN APEEAL 2

M/s Lakme Lever Ltd (Formerly known as M/s. Aquagel Chemicals
P Ltd), Survey No.159, Varsana, Bhimasar- Padana road, Off. N.H. 8-A, Nr.
Agarwarl Automobiles, P.O.Padana, Gandhidham (Kutch) -370240 (hereinafter
referred to as “Appellant”) has filed the present appeal against Order in Original
No. 12/AC/2017-18 dated 31.1.2018 (hereinafter referred to as “the impugned
order”). passed by the Assistant Commissioner, Central GST, Rural Division
Gandhidham-, (Kutch) (hereinafter referred to as “the lower adjudicating

authority”) .

2. The brief facts of the case are that the Audit found that Appellant
had short paid service tax of Rs.11,74,923/- during the period from Oct,2013 to
March,2014 and had filed revised ST-3 return for the period from April, 2013 to
September, 2013 on 27.5.2015 after 19 months and claimed excess payment of
Service Tax made by them towards their service tax liability for the period from
April, 2013 to Sep,2013. Show Cause Notice dated 19.4.2017 was issued to the
Appellant demanding Service Tax of Rs.11,74,923/- under proviso to Section
73(1) of the Finance Act, 1994 (hereinafter referred to as “the Act”), interest
under Section 75 and also proposing imposition of Penalty under Section 70,
Section 77 and Section 78 of the Act. The lower adjudicating authority vide the
impugned order confirmed demand of Rs.11,74,923/- under Section 73 along
with interest under Section 75 of the Act, imposed penalty of Rs.20,000/- under
Section 70, penalty of Rs.10,000/- under Section 77 and penalty of Rs.
11,74,923/- under Section 78 of the Act.

3. Being aggrieved with the impugned order, the Appellant has preferred

present appeal, inter-alia, on the following grounds:-

() They have made excess payment of Service Tax under Reverse
Charge Mechanism for GTA services for the period from April, 2013 to
September, 2013 and adjusted excess payment in subsequent half year from
Oct,2013 to March, 2014 against payable service tax of Rs.37,59,655/- under
Rule 6(4A) of Service Tax Rules, 1994 (hereinafter referred to as “STR,1994");
that excess payment is not disputed in the impugned order and hence,
adjustment made by them in subsequent haif year is correct; that they relied

upon the following case laws -

Page No. 3 0of 8




Appeal No V2/3/GDM/2018-19

o M/s. Chola Business Servics Li¢- 2017(47) STR 192 (T)
e State Bank Of rivoerabacd- 2016 (43) STR 415 (T)

e M/s. Dell India P Lic- 2016{(42) STR 273 (T)

e M/s. Jubilant Cirganosys Lic- 2015 (38) STR 1230 (T)

(ii) The revised return filed bziatedly couid not be denied for consideration
by the Department as held by ihe “on’ble CZSTAT in the case of M/s. Ceolric

Services reported as 2011 (23) TR 369 (T).

(iii) The demand is time baived as no inqredient for invocation of extended
period under Section73 exists i this case,; thzt records were audited by the Audit
Parties of the Department and nc cijecticns were raised by them, that it is not
their conscious or deliberaie withhoiding ©of any information and hence,
invocation of extended period Is incorrect az neid in the following case laws:

o M/s. Pushpam Pharmaceuticals [1995(78)ELT 401 (SC)),

e M/s. Cosmic Dye Chemicais [1925{75) ELT 721 (SC)],

e M’/s. Tamilnadu Housing Board [1284 (74) ELT 9 (SC),

o M/s. Chemphar durgs & Liniments [ 2989(40) ELT 276 (SC)],

e M/s Ugam Chand Bnandary{2004 (62)RLT 240 (SC) and

e Mis. Surat Textile 12604 (62) RLT 351 (SC).

—~1
~lo
(]

(iv) No penalty was imposabie upon them under Section 77 and Section 78
of the Act; that they relied upor foliowing judgments of the Hon’ble High Courts
and the Hon'ble Supreme Court in this regard:-

e M/s. Rajasthan Spinning & Weaving Mils— 2009 (238) ELT 3

(SC)

o M/s. JR Fabrics- 2008 (238) ELT 209 (P & H)

e M/s. Thrumala Alloys Castirgs- 2009 (238) ELT 226 (Mad)

e M/s KP Pouches- 2008 (228) ELT 31 (Del)

o M/s. JCT Electronics Ltd- 2014 (34) STR 778 (T)

(V) It was their bonafide helief that stiomoto adjustment is not barred as it
is prescribed in Ruie 6(4A) of STR,1994; that Section 80 of the Act is applicable
in their case as there is reasonabie cause for failure to pay the service tax and
hence, penalty is not imposable upon them; that penalty can not be imposed on
them in absence of mens-rea as held in the case of M/s. UT Ltd reported as
2007(207) ELT 27 ( P & H) and Kamal Kapoor reported as 2007(5) STR 251 (P

s '\\ R
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& H). L |

3. Personal Héafing ih the matter was attén’d'ed by Shri C.S. Biradar,
Advocate, who reiterated the grounds: of appeal .and submitted that they have
paid excess in many months and,adjusted after 19 months or so; that they relied
upon case laws of M/s. Dell India P Ltd 2016 (42) STR 273 (Tri-Bang) and M/s.
Chola Business Service Ltd_20317 (47) STR 192 (Tri-Chennai) to say that excess
paid by them needed to be allowed in.next months rétﬁms; that revised return
filed even after 60 days needed to be considered in terms of Rule 7(c) of STR,
1994; that CESTAT in the case of M/s. Ceolric Services reported as 2011(23)
STR 369 (Tri-Bang) has decided the issue in their favour; that the Hon’ble
CESTAT, Ahmedabad in the case of M/s. JCT Electronic Lid reported as 2014
(34) STR 778 (Tri-Ahmedabad) though upheld demand but set aside penalty;
that it is a case of service tax on GTA service under RCM and hence, a revenue

neutral case.

FINDINGS

4. | have carefully gone through thé facfs of the case, the impugned order,
written as well as oral submissions made by thevAppeIlant. The issue to be
decided in the present appeal is whether, |

(i) Adjustment of excess Service Tax paid by the Appeliant in subsequent Half
Year is correct or not?

(i) Whether revised return filed by the Appellant after 19 month is correct or
not?

(i)  Whether Penalty under Section 70, Section 77 and Section 78 imposed on

the Appellant is correct or not?

6. | find that the adjustment of excess Service Tax paid is governed under
Rule 6(4A) and 6(4B) of STR, 1994 which are reproduced below:-

“(4A) Notwithstanding anything contained in sub-rule (4), where an
assessee has paid to the credit of Central Government any amount in
excess of the amount required to be paid towards service tax liability for a
month or quarter, as the case may be, the assessee may adjust such
excess amount paid by him against his service tax _liability for the
succeeding month or quarter, as the case may be.

(4B) The adjustment of excess amount paid, under sub-rule (4A), shall
be subject to the condition that the excess amount paid is on account of
reasons not involving interpretation of law, taxability, valuation or
applicability of any exemption notification.”

(Emphasis supplied)
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6.1 | also find ot Boln D40 lwvs 7o vaziricton one adjustment up to

© b, Thus, axcess payment of

succeeding month o ouziizy o

service tax can ba adjusied o o CraasELs o7 menth of next quarter, as the
case may. In view of such unar gy sus pros i ona, the appellant’s argument that
they can adjust excess payms~: of c3rvics 2w it next half year is not supported

by provisions in the statute. i, inzramre, hiz argument of the Appellant

does not sustain &t all.

wnizznd return after gap of 19 months
zzd in Rule 7B of the STR,1994.

oo Lisim for excess payment made

6.2 | further find that appaliad

that is well beyond the fimit of 5 m2nins pra
The facts reveal that Appeliant ~oo ©le
o of limitation of time. Thus, the

by them, which was reiecied on e
Appellant attempted ic get douile enefit u' fiing of refund claim and also by
short paying service tax of Fic.?1,74,82% for the period from Oct,2013 to
March,2014. It is on record that inz zppellant nad not informed department about
short payment made by them curing the perizd from Oci, 2013 to March,2014. |,
therefore, hold that appeliant adjusted excsss payment by filing revised return
beyond time permitied in law ard fience, the imaugned order confirming demand

of service tax of Rs.11,74,923/- s short paid is correct, legal and proper.

6.3 | find that the Hon'ble CESTAT in ihs cass of M/s. JCT Electronics Ltd
reported as 2014 {(34) STR 778 {Tri-Ahmd) has neld that suo mofu adjustment in
violation of Rules 6(4A) ancd Ruie § (4B} iz not justified and it confirmed the
demand along with interest. Reievant portion of tne Order reads as under:-

“4.2 It has not been deniad sy the sppsliant that above conditions were not
fulfilled by thein but has relied upon the case law of Single Member Bench in the
case of Siemens Limited v. CCE, Pondich=arry (supra). It is seen from the facts
of the case that the value on vmich Service Tax was paid was determined as
late as June 2007 whereas the duty as paid in 2006. In Para 6 of the order in the
case of Siemens Limited, it has been discussed by the Bench on facts, as to
how the appellant has provided reascriable explanation in the case. In the
present case, there is no reasonable explanation from the appellant as to why
appellant was not able to adjusf excess Service Tax paid in the liability for the
succeeding month or quarter. T+e words ised in Rule 6(4B) is not ‘Subsequent
Months or Quarters’. It is & well_settled proposition that when a procedure is
prescribed by the leqgislation for availing an exemption/concession then that
procedure has to be followed strigtly in_that fashion only. Accordingly the case
law relied upon by the appeilant is not appiicable to the facts and circumstances
of the present case. Confirmation of at“rﬂnd and interest has been correctly
made by the first appeliate authority which reeds to be upheld.”

(Emphasis supplied)

6.4 The order of the Hon'hle CESTAT in the case of M/s. Dell india P Ltd is

not applicable in this case as in that case department had objected fo suo motu

\‘\'\"i ,,(;"73«,“3.; Page No. 6 of 9
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adjustment by the Abpellant and decision was givéh with regard to applicability of
Rule 6(3) of STR,1994, which is not the case here. | also find that case law of
M/s. Chola Business. Services Ltd can not be made applicable as the Hon'ble
CESTAT decided the adjustment of excess payment disputed by the department
on the ground that the adjustment was not as per Rule 6(3) of STR, 1994 as
assessee had not refunded the value of taxable servic'e. Thus, both the case
laws relied upon by the appellant are not relevant to the issue of the instant case,
which is adjustment beyond 90 days against the expressed provisions of Rule
6(4) of STR,1994.

7. As regards invocation of extended period and imposition of penalty under
Section 78 of the Act, | find that while confirming demand of Rs.11,74,923/- at
Para 13 of the impugned order, the lower adjudicating authority has recorded his

findings as under:-

“On being called for reason of short-payment, noticeee stated that, he
had made excess payment of Service Tax during 15 half year (April 2013
to Septemeber 2013) hence, to set off the excess payment; they have
paid short service tax for the material period. They also shown refund
claim submitted to Dy. Commissioner, Service Tax, gandhidham for
Rs.7,32,102/- for claiming the excess payment. The same was rejected
by the authority on the ground of Time Barred.”

The noticee had shown total service tax payable after abatement was
Rs.37,59,655/- in the revised ST-3 return for the period Oct 2013 to
march, 2014 and the noticee had made payment of Service Tax of
Rs.25,84,732/- against payable of Rs.37,59,655/-. This has resulted in
short payment of Service Tax amounting to Rs.11,74,923/-.”

7.1 I find that the refund claim of the Appellant was for Rs.7,32,102/- whereas
amount to be adjusted in Revised Return filed beyond permissible time is
Rs.11,74,923/- | | further find that the lower adjudicating authority also recorded
that excess payment could not be proved before him. Appellant had not furnished
any details either before the lower adjudicating authority or in the present appeal
proceedings to substantiate their claim of excess payment. Thus, the Appellant
has failed to justify their claim and their contention that there was reasonable
cause for short payment of service tax. Therefore, | hold that the extended period
is rightly invoked for demand of Rs. 11,74,923/- and penalty is also imposable on
them under Section 78 of the Act. | find that the demand show cause notice has
been issued to the appellant on the basis of recorded transactions in their books
of Accounts. Therefore, penalty @50% of demand can only be imposed under
proviso to Section 78 of the Act. Hence, | reduce penalty to Rs.5,87,462/- on
them under proviso to Section 78 of the Act.
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8. | find that the a“'. iU 0 @Rl Inelr service {ax liabilities correctly
and did not pay senvice fax ¢ v ou 2t the Act read with Rule 6 of the
Service Tax Rules, 1884, Ther=ors ‘zn of penalty of Rs.10,000/- under

Section 77 of the Ast is justifins. s case v of M/s. JCT Electronics Lid. relied

upon by the appellant for non wscaiion of nenziy is not applicabie in this case

as the waiver was granted undsr Section &0 o i~g Act before 14.5.2015 whereas
Section 80 has been omitted w2 7 {4.5.2070 =nd it no longer exists under the
Act now.

8.1  Appellant has not contes? o1 r5.20,000/- imposed under Section

70 of the Act and hence, | refrair. from giving findings on it.

9. In view of above, | hoid that the Appeiant is liable to pay Service Tax of
Rs.11,74,923/- along with inierest af applicatiz raies under Section 75 of the Act
and penalty of Rs.5,87,452/-, iinder Secticn 78 of the Act is imposable on the
Appellant along with penaity ¢f Rs.20,000/~ under Section 70 of the Act and

penalty of Rs.10,000/- under Seciinr 77 of the Ast.

.2 HUIASHAT SaRT Gl #f IT$ H T ATTT TRIFT i ¥ AT S g |

9.1 The appeal! filed by the Appeilant is disnessd off as above.
4
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By Regd. Post AD.
To,
M/s Lakme Lever Ltd l ur Iy Jer e
(Formerly known as .
M/s. Aquagel Chemicais P Lid), | (T Y TRl hiAshed 9T )
Survey No.159, 0 = pue,
Varsana, Bhimasar- Padana road,
Off. N.H. 8-A, i EA, HAEL- T5TT T3,
Nr. Agarwarl Automoebiles, | 3T J20TT 815 J (T,
P.O.Padana,
Gandhidham (Kutch) -370240 IPRET SS9

| SIEE TBTT ITERENA - 3oye (FTB)

afd,
¥ UUH AET HYEd, 3% U9 TG FT TG Feald 596 Yosh, TSR &1,
eHASIIIE B SITEHRT 8]

R HYFd, 9] UE A W TG Foad IO e, Hes IMYFdrery, Inefiens H
IETF HIIAR & |

3. [EIAH IYF, el T vd Far Y, 33 R, e & gl

Page No. 8 of 9




3MALIF FRAAEN &)

L

Appeal No V2/3/GDM/2018-19

Page No. 8 of 9




