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(B) 

 k1c1iI, T.1T1 31 (3rftE), tlTftr / 

Passed by ShriKumar Santosh, Principal Commissioner (Appeals),Rajkot 

3lTi,   aj/ l'l./*lt 

 /iii  /rti1reTin 11 1ii arrti 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidhani 

qI&  tT11* 'i /Name & Address of theAppellant&Respondent :- 

M/S Gokul Agro Resources Ltd., Plot No. 76/1, 80 & 89,, Nr. Sharma Resort, Galpadar Road,, Village: 

Meghpar Borichi,Tal: Anjar, Dist: Kutch-370201. 

a T(a)rfit 11 mfrt/1< rai ars ii 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 
way. 

fiHI t I'flt 'anirrf1rr srfl1tirr ,1944 SITU 35B 
1i I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

{Ti.ei TiSIf IISITift iRTR tftllT 1Ft 'i'i t I'P. di41  ITilTRTUt 1lIT '4lo, 2, 
3IT t'it 'SITf 1/ 

The special bench of Customs, Excise & Service Tax 4ppe11ate Tribunal of West Block No. 2, RK. Puram, New 
Delhi in all matters relatmg to classification and valuation. 

1(a) Tt iTtl STSITSIT Th ij  ftilT Titr arrfisffi rSITiTTfUr (f•)l 
'1i iil'si, 4ifl ooT$tT*t11I/ 
To the West regional benc0h of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-3800 l6in case of appeals other than as mentioned in para- 1(a) above 

fic.flq ZITtTf rrrst ar  (otzr c'ii jut   2001, 6  
EA-3  rTr TiarftilT *i.ii 'rft a trii, irr s l*r,oll 1ttir at iiiu arii-r 

rfT9T, 5 ia 1T Tf ,5 cilif  1T 50 cii e'. k iTT  50  9T 'sI 1T i: 1Q00/-  e',  5,000/- e 
iPTT 1Q000/ ti lifaTrUr cici llj5t r . ltS11.)Tr -'t lT TSItSIr 3tflffif - i Ii t 511(5 
1I*( SI9TU Tciq q  51(j <si1 sii NnT ajtinr, kilt*t i 

l'il 'Tft 'sj Tftlr flc.ftq lUU1 511(51 -PT 31l51 ( 3lTt) ci  3T-T T TITT 500/- SItt 
 sii 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicat in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accomjiamed against one which at least should be 
accompanied by a fee of . Rs. 1 000/- Rs.5000/-, Rs.10,000/- where aiiount of 
dutydemand/interest/penalty/refund is uptq 5 Lac. n Lac to 50 Lac an4 above 50 Lac respectively in the form 
of crossed bank dratt in favour of Asst. Registrar o1 branch of any nominated public sector bank of the place 
wher•e the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

-i fi'ii prirsrcftsr, fi a P4ci1fl, 1994, W9(.1)cic1 1ITftI 
ii rfa?r on r9tift t Tr SITSIt  aysr   , WITT  
44Itict i4i T1t) alr scici tgi ciiis rWriT,onci ilTTr.,aftr c1iI4i T9T,t 5 ci15 

ir5 SITU c on 50 cia eci,.SI 3tj5T 50 ciia e' tST: 1,000/- , 5,OQO/- ISITT 1Q,000/- e'i 
farfttr r41l cicii rtr's TiSITrr, *IsIid a tf51NsI l<TW*fl
if-t Ty  atRe t-u onfi I 'ii wrf 'ii  

Trd illTtP1 iITTT51rUT 51151 1i-T I d4IST ( a1TT) fIi i- flt 500/- et on lta1Rd js icii cii 

 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1.) of the Service lax Rules, 1994, and Shall be 
accompan4ed by a copy of the order appealed against (one of which shall be certified copy) and shoud be 
accompanied by a fees of Rs. 1000/- here the amount of service tax & interest demanded lii penalty 1evied of 
Rs. 5 Lakhs orless, Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fIfty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector BSInk of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 



(i) 1i iiFi1i,1994 tITtT 86 3r-pTTi)t (2) I (A) 4) rTP 1'fl. 1994, 114  9(2) 1  

9(2A)ici ft9P-1 S.T.-7 cMI   i 9 aIJ 

Tfttr 1F TFV (9 it4{3 3TTT 3I1 i'r vlr, '44'k  59/ 

i1i / 
The appeal under sub section (2) and (2A) of the section S6 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the apeal before the Appellate Tribunal. 

ftrrr , ic t9" ii1 (ft' id 3Tfi9T T*    (jci ifftfITir 1944t 5TtT 

(ii) 1994 '.83 
T1iI 10 PfTf (10%),OflTT n'i 1iI'o l'l 9Tii1I 

T7c Tfl 

 t9 e'cl "   iIfcl 

(i) 9TT11il 
(ii)  

(iii) ___ 

- F 8TT (F' 2) ifF 2014  F   sr 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
n) amount of erroneous Cenvat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisIons of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

1TF 1 ' . 'PT T: 

Reviiozk app icati n to Govrnmen  x jitdia:  
W 3T1t •, - fIIci I-1c1l . 'II4 1994 18TU 35EE ¶H9' 

TaR, fi Trr, rmft, FT, fsff-11000l,mrfT 

"11,11 '9TftI / 
A revision application lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance. Department of Revenue, 4th }loor, Jeevan Deep Building, Parliament Street, New Delhi-
11000 f, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

___4Ucl 'ii r1fl Trifl aii '1&'i iT ftitn ,iia  Tl 
(1) ra, i'i, r f~ .r ]'FFriispur1 iiuI   Rfl jfl 

In case of any loss of goods, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) a  (r) 41I  , 

In case of rebate of duty of excise on goos exported to any country or terntory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) iITTl, 4'l T Ti1TI / 
In case ofgoods exported outside India export to 'epal or Bhutan, without payment of duty. 

(iv) tf{o icj'j 
arrii(aftsOutTHu laflF(9" 2),1998 109tI iRe 

of any duty allowed to be utilized towards payment of excise duty on flilal .products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,J998. 

(v) *ii EA-8, r c'I1 
iTrqe 3T it9 I-fl irrir 

35-EEei   TTR-61dc1 1ci1O1Tft 

Thb've application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 within 3 months from the dte on which the order sought to be appealed against is 
communicated and shall be accompameci by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of precnbed fee as prescribed under Section 35-
EE of CEA, 1944, under Malor Head of Account 

(vi) 9Ivr 3TtPTiT fl11d  ii 1ft i-i rf I 
 110 &a 1ic1'a Tjl tt?t 200/- TrPrT siu  a1, i'i ta ei'a ' iii 

1000-/ilT'1II.ti 
The revision appIication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) mTr ' init ii *i r rr tr q't r fnrr a  rIi 'r 
/ Incase 

if the order covers vanousnumbers of order- in Orinal, fee for each 0.1,0. should be paid in t'ie 
. 
aforesaid 

maimer, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 01 Rs. 100/- for 
each. 

(E) aFfl, 1975, irrtt-I arsirzr is t-.ti ikr1 wt1ilftir6.50 m' 
ff srrrr )-t mfi / 

One copy of application or 0.1.0. as, the case may be, and the order of the adjudiCating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act1975, as amended. 

(F) tii •'i srrnsffi TfIiP13r ('si  1) 1iiefl, 1982 ftr t* STT 1 i41c'i'1 
i1hIci a T1Iç11I / 
Attention is also invited to the rules covermng these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) irrfffbr iIa/) t a rfti ifrr )'ici eai'i   iw4 f'ipfiir aiis 
www.cbec.gov.in  t I I

. 

For the elaborate detailed and latest provisions relatmg to 51mg of appeal to the higher appellate authority, the 
appellant may reler to the Departmental website vJww.tbec.gov.m. 

(C) 



-(iv) The impugned order rejecting refund has been passed without serving 
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:: ORDER IN APPEAL::  

MIs. Gokul Agro Resources Limited, Plot No. 76/1, 80 & 89, Near Sharma 

Resort, Galpadar. Road, Village: Meghpar Borichi, Taluka: Anjar, District: Kutch, 

Pin - 370 201 (hereinafter referred to as 'the appellant') has filed the present 

appeal against the Order-In-Original No. 25/Refund/2017-18 dated 22.02.2018 

(hereinafter referred to as "the impugned order") passed by the Deputy 

Commissioner, Central GST, Division — Anjar-Bhachau (Kutch) (hereinafter 

referred to as "the lower adjudicating authority"). 

2. The brief facts of the case are that the appellant had filed an application 

for refund of Rs. 8,55,547/- under Notification No. 41/2012-ST dated 

29.06.2012, as amended, for refund of service tax paid on various taxable 

services used in relation to export of Castor Seed Extraction De-oiled Cakes 

during May, 2017. The lower adjudicating authority sanctioned refund claim of 

Rs. 6,09,915/- but rejected refund claim of Rs. 2,02,060/- [towards service tax of 

1,88,588/-; Krishi Kalyan Cess (hereinafter referred to as 'KKC') of Rs. 6,736/-

and Swachh Bharat Cess (hereinafter referred to as 'SBC') of Rs. 6,736/-] on the 

ground that the appellant had not submitted original Invoice No. SYM/KDL/457 

dated 21.06.2017 and also rejected refund claim of Rs. 21,781/- towards KKC 

and Rs. 21,781/- towards SBC on the ground that there is no clarification 

regarding refund of KKC and SBC in Notification No. 41/2012-ST. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal wherein, inter a/ia, on the grounds as under:- 

(i) The lower adjudicating authority had nowhere disputed the fact that the 

appellant had claimed refund in respect of service tax paid for input services 

used for export of goods; that when there is no dispute on export of goods and 

use of input services for the said export, then rejection of refund was not 

justified only due to non submission of original invoice. 

(ii) They have followed the procedure as prescribed in Para 3 of Notification 

No. 41/2017-ST dated 29.06.2012 and submitted all relevant documents 

including photocopy of Invoice No. SYM/KDL/457 dated 21.06.2017 only as 

original copy of the same has been misplaced by them. 

(iii) The lower adjudicating authority did not consider other relevant 

documents including bank statement, which gives payment made to the service 

provider — M/s. Interocean Shipping (India) Pvt. Ltd. 
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defect memo, without issuinq of any Shov: Cause Notice and without granting 

them personal hearing in vio'ation of th c..:rnciples of natural justice. 

(v) The appellant submitted that the-e is no dispute regarding availment of 

services for export of goods end hence, ostantial benefit cannot be denied on 

technical ground relying upon the foilowh; cese iaws: 

Mangalore Chemicals and Fertzers Umi - 1991 (55) ELT 437 (SC), 

Cipla Limited - 2013 (9) TMI 996. 
Wipro Limited - 2014 (307) ELT 206 (GO:). 

(vi) The appellant submit:ed the ievy of KKC and SBC are on service tax, 

therefore, when service tax itself is considered for rebate, then rebate of KKC 

and SBC (paid on service tax) need to be allowed as per judgement of the 

Hon'ble Supreme Court in Civil Appeal No. 2781-2790 of 2010 in case of SRD 

Nutrients Private Limited. 

4. Personal hearing was granted to the appellant and department on 

18.12.2018, 10.01.2019, 3101.2019 and 19022019 vide PH Notices, however, 

neither any response/reply received from them nor any one appeared on any of 

the given dates, on behalf of the appeart and hence, I proceed to decide this 

appeal on the basis of available records. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

the appeal memorandum. The issues to be decided in the present appeal are as 

to 

(i) whether the impugned order rejecting refund of service tax due to non-

submission of original invoice is proper or otherwise; 

(ii) whether the impugned order rejecting refund of KKC and SBC paid on the 

services used for export of goods under Notification No. 41/2012-ST dated 

29.06.2012 is correct or not. 

6. I find that the lower adjudicating authorfty rejected refund of service tax 

for Rs. 2,02,070/- on ground of non-submission of original invoice of the service 

provider. I would like to reproduce the condition enumerated in para 3(h) of 

Notification No.41/2012-ST dated 29.06.2012, which is as under: 

"(h) where the total amount of rebate sought under a c/aim is upto 0.50% of the 

total FOB value of export goods and the exporter i regitered with the Export Promotion 

Council sponsored by Ministiy of' Commerce or frllnitiy of Textiles, Form A-i shall be 
submitted along with relevant invoice1  bill or chal/an, or any other document for each 
specified service, in origina. issued in the name of the exporter, evidencing payment for 

the specified service used for export of the said goods and the senilce tax paid thereon, 

certified in the manner specified in sub-dauses (A) and (B): 
(A) if the exporter is' a proprietors/ii, concern or partnership firm, the documents 

endosed with the c/aim shall be self-certified Dy the exporter and if the exporter is a 

limited company, the documents endosed with the c/a/rn shall be certified by the person 
t4bi< the Board of Directors; 

..,..,, ,•.. ' 
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(B) the documents enclosed with the claim shall a/so contain a certificate from the 

exporter or the person authorised by the Board of Directors, to the effect that specified 

service to which the document pertains has been received, the service tax payable 

thereon has been paid and the specified sen'ice has been used for export of the said 

goods under the shivping bill number. ' 

(Emphasis supplied) 

6.1 I find that para 3(h) of Notification No.41/2012-ST dated 29.06.2012 

stipulates submission of documents i.e. "invoice, challan, or any other documents 

for each specified service, in 0r1g1na/, issued in the name of the exporter, 

evidencing payment for the specified service used for export of the said goods 

and the service tax paid thereon' Thus, the lower adjudicating authority has 

rightly rejected the refund claim for amount where the appellant had not 

submitted original invoice in terms of para 3(h) of the Notification No. 41/2012-

ST dated 29.06.2012. 

6.2 However, the appellant has vehemently contended that before rejecting 

the refund claim they were neither issued defect memo / show cause notice nor 

personal hearing notice and therefore, the principles of natural justice have been 

violated. 

6.3 It is evident from the impugned order that neither show cause notice has 

been issued nor opportunity of personal hearing granted to the appellant to 

explain their case before rejecting the refund claim. I find that issuance of show 

cause notice and granting of personal hearing are obligatory on part of the 

department / adjudicating authority before passing quasi-judicial order. Thus, the 

rejection of refund claim has to be considered as violation of the principles of 

natural justice. It is settled position of law that the refund claim should be 

rejected after issuance of show cause notice demonstrating reasons for 

denial/restriction of refund claim or giving refund claimant reasonable 

opportunities to explain their case. 

7. Notification No. 41/2012-ST is clearly stating refund of service tax paid on 

the service used for export of goods and sub-section (2) of Section 119 of the 

Finance Act, 2015 and sub-section (2) of Section 161 of the Finance Act, 2016 

clearly stipulate SBC and KKC as service tax respectively. Sub-section (5) of 

Section 119 of the Finance Act, 2015 and Section 161 of the Finance Act, 2016 

also stipulate that all provisions relating to refund of service tax under Finance 

Act, 1994 shall be applicable to refund of SBC & KKC. It is not coming out from 

the impugned order whether these provisions were considered by the lower 

adjudicating authority. This issue has already been decided by this appellate 

—ttbority in many appeals and further upheld by the Additional Secretory 

Application), Mumbal vide his Order No. 114-129/2018- 

i::/ i' Page No. 5 of 6 
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ST(WZ)/ASRA/Mumbai datE:d 05.04.2018,, which have also been accepted by the 

Commissioner, Central Tax. Garcdham EKch) 

8. In view of above facts, t;a irnp:: 3d order needs to be set aside and the 

matter needs to be remanded back to the power adjudicating authority to pass 

speaking and reasoned orders Mng f and reasonable opportunities to the 

appellant. 

8.1 I find that the Commissioner (Apcais) has power to remand appeals as 

decided by the Hon'bte CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) 

Ltd. reported as 20 12(284) ELT 97 (Tri•Dei). i also rely upon decision of the 

Hon'ble CESTAT in the case of CCE, Mee-ut-li Vs. Honda Seil Power Products 

Ltd. reported as 2013 (287) ELT 353 (Tn-Del) wherein it has been held that 

Commissioner (Appeals) has inherent power to remand a case. The Hon'ble 

Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of Associated Hotels 

Ltd. has also held that even after the amendment w.e.f. 11.05.2011 in Section 

35A (3) of the Central Excise Act, 1944, the Commissioner (Appeals) would 

retain the power to remand a case. 

9. In view of above, I set aside the impugned order and allow this appeal by 

way of remand with direction to the lower adjudicating authority to decide the 

case within 3 months from the dat.e of receipt of this order and with directions to 

the appellant to submit their defence reply wthin one month from the receipt of 

this order treating the aliegations contained in Para 2 to 9 of the impugned 

order as show cause notice. 

S.? 311cc1 c1F C 1$3 1. N1ik-ci dt1 -4I 1Icil 

9.1 The appeal filed by the ape!lant stands disposed off in above terms. 
1llcf, 

M/s. Gokul Agro Resources Limited, 

Plot No. 76/1, 80 & 89, Near Sharm Resort, 

Galpadar Road, Village: Meghpar Borichi, Taluka: 

Anjar, District: Kutch, 

Pin - 370 201 

d Yiti t., 

tc j'k f. L9/. o i: s, )d-1 ::dlè 

dcI dJc ulIt1), dlo1c*l: 

3T, 1i cc1i 

fd9: o 

 

CoDy to:  

1) The Principal chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, Gandhidham for 

necessary action. 

3) The Assistant Commissicrr, CGST & Central Excise, Division — Anjar-Bhachau, 

Gandhidham for further neccssary action. 

uard File. 

/:;7
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