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Appeal No: V21237/GDM/2017 

:: ORDER IN APPEAL::  

M/s. Mundra Container Freight Station Private Limited, Bharat CFS, Zone-i, 

MPSEZ, Mundra (hereinafter referred to as 'appellant') filed present appeal against 

Order-in-Original No. 01/AC/Mundra/2017-i 8 dated 10.11.2017 (hereinafter referred to 

as "impugned order") passed by the Assistant Commissioner, CGST Division, Mundra 

(hereinafter referred to as "the adjudicating authority"): - 

2. The brief facts of the case are that the appellant had paid service tax on lift on/lift 

off charges of the empty and loaded containers from the shipping lines and 

transportation of loaded containers from CFS to port jetty and vice versa, however, no 

service tax was paid by the appellant on transportation of empty containers from Jetty to 

CFS and vice versa by claiming benefit of exemption under Notification No. 25/2012-ST 

dated 20.6.2012. Statement of Shri Sujay Kumar Mahapatra, Manager (Accounts) and 

Authorized signatory of the appellant was recorded on 19.3.2015 wherein he deposed 

that in case of imported goods, they charged service tax on the importer/CHA on 

composite service/bundled service right from transportation of loaded container till 

loading of imported goods to the trucks arranged by importers under the head of "cargo 

handling service"; that in case of export of the goods, the exporters bring their goods for 

export to appellant's CFS; that in most of the cases, as the appellant has empty 

containers lying at CFS, the appellant after unloading the goods from exporters 

vehicles, stuff them in to the empty containers, lift on loaded containers and transport of 

loaded containers to the port for which they billed the exporter export composite 

charges and also charged weighment charge from the exporter under the head of 

'Export Cargo Handling charges" and discharged service tax; that regarding activities of 

movement of empty containers from port to CFS and vice-versa and from one CFS to 

another, they provided service of transportation of empty containers and raised invoices 

and shown amount, of lift on/lift off charges and amount of transportation of empty 

containers separately and discharged/paid service tax on amount of lift on/lift off 

charges but did not pay service tax on transportation charges of empty containers 

though composite invoices were issued and no consignment note/L.R issued and even 

when they were not a Goods Transport Agency. Show Cause Notice No. 

DGCEI/RRU/36-24/2016-17 dated 31.3.2017 was issued to the appellant proposing 

recovery of Service Tax of Rs. 24,00,785/- for the period from F.Y. 2012-13 to F.Y. 

2016-17 (upto 30.9.2016) under Section 73(1) of the Finance Act, 1994 (hereinafter 

referred to as "the Act") along with interest under Section 75 of the Act, imposition of 

penalty under Section 78 of the Act and recovery of late fee under Section 70 of the Act 

read with Rule 7C of Service Tax Rules, 1994 for failure to file ST-3 return for the period 

1.7.2012 to 30.9.2016. The impugned order confirmed Service Tax of Rs. 24,00,785/-

along with interest, imposed penalty of Rs. 24,00,785/- under Section 78 of the Act and 

ordered to recover applicable late fee for failure to file ST-3 returns in time. 
Page No 3of7 
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- 3. Being aggrieved with the impugned order, appellant preferred the present 

appeal, inter-alia, on the following grounds: - 

(i) The impugned order is a non-speaking order inasmuch as the impugned order 

has not dealt with specific prayer of the appellant that they are not engaged in loading of 

empty containers at port and this fact warranted verification before adjudication; that the 

lower adjudicating authority has also failed to deal with specific plea of appellant that the 

SCN is contrary to CBEC Circular No. 1041712008-ST dated 6.8.2008, which was 

binding on all revenue officers as held by the Hon'ble Supreme Court in the case of 

Ranadey Micronutrients reported as 1996 (87) ELT 19 (SC). 

(ii) The lower adjudicating authority at Para 23 of the impugned order admitted that 

the appellant is providing service of transportation of empty containers from port to CFS 

and vice-versa. When it is an admitted position that the appellant had provided 0 
transportation of empty containers and when there is no dispute over the fact the 

transportation charges were below the specified mit under SI. No. 21 of Notification No. 

25/2012-ST. then there was no requirement to issue consignment note as provided in 

Explanation to Rule 4B of Service Tax Rules, 1994 and therefore, the lower adjudicating 

authority could not have held that the appellant cannot be treated as GTA because they 

had not issued consignment note. 

(iii) Even assuming without admitting that loading of empty containers in vehicle is 

performed by the appellant as mentioned in Para 27 of the impugned order, have been 

clarified vide CBEC Circular No. 104/7/2008-ST dated 6.8.2008, as forming part of 

principal service, namely, transportation of goods by road and the lower adjudicating - 

authority at Para 23 of the impugned order admitted that the appellant is providing Q 
service of transportation. Therefore, the appellant submit that the impugned order is 

contrary to the aforesaid Circular and hence, the impugned order is not tenable in the 

eyes of iaw. 

(iv) The reliance placed by the lower adjudicating authority on the decision of the 

Hon'ble CESTAT in the case of Bharathi Soap Works reported as 2008 (9) STR 80 (Tn. 

— Bang.) is misplaced inasmuch as in that case, the transporter was not exempted from 

the requirement to issue consignment note in terms of Explanation to Rule 4B of 

Service Tax Rules, 1994. 

(v) The issue involved is pertaining to interpretation of statute, trade practice 

followed by other CFS as bonafide belief of appellant flowing from CBEC Circular dated 

6.8.2008 and hence, service tax coUk not hav9 been demanded by invoking extended 

period of limitation. 

(vi) Since demand of service tax is not tenable on merit as well as limitation, the 
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appellant is not liable to pay interest under Section 75 of the Act and no penalty is 

required to be imposed under Section 78 of the Act. 

(vii) The appellant has not collected service tax from the service recipients and 

hence, their total receipt for rendering the service should be treated as inclusive of 

service tax as held by the Hon'ble CESTAT in the case of Advantage Media Consultant 

reported as 2008 (10) STR 449 (Tn. — Kolkata), which has been upheld by the Hon'ble 

Supreme Court reported as 2009 (14) STR J49 (SC). 

4. Personal hearing in the matter was attended by Shri Vikas Mehta, Consultant, 

who reiterated the grounds of appeal and submitted that the demand of service tax on 

transportation charges of empty containers is legally not sustainable; that the issue is 

already settled by CBEC Circular No. 104/7/2008-ST dated 6.8.2008; that the impugned 

order needs to be set aside. 

FINDINGS:  

5. I have carefully gone through the facts of the case, impugned order, grounds of 

appeal and the submissions made during personal hearing. I find that the appellant has 

already deposited an amount equivalent to 7.5% of service tax confirmed vide 

impugned order and thus has complied with the requirement of Section 35F(i) of the 

Central Excise Act, 1944, as made applicable in service tax matters vide Section 83 of 

the Act. Therefore, I proceed to decide this appeal. The issue to be decided in the 

present case is as to whether confirmation of demand of service tax on movement of 

empty containers from Jetty to CFS and vice versa provided by the appellant is correct 

or not. 

6. It is not disputed that the appellant has undertaken the activity of bringing empty 

containers from the port to their CFS and vice-versa and has provided handling 

services like lift on, lift off and storing them in their empty container yard. It is also not 

disputed that the appellant has issued bills to the container lines, bifurcating them in two 

parts — transportation charges and handling charges but they have not discharged/paid 

service tax on transportation c1iarges on the ground that it is a GTA service and it is 

below the exemption limit. However, for handling charges, they have paid service tax. I 

find that the definition of Cargo Handling Service, provided under Section 65(23) of the 

Finance Act, 1994, as it stood during the relevant time, reads as under: - 

(23) 'cargo handling service' means loading, unloading, packing or unpacking  

of cargo and includes, 

(a) cargo handling services provided for freight in special containers or for 

- . noncontainerized freight, services provided by a container freight terminal 
or any other freight terminal, for all, modes of transport, and cargo handling 

service incidental to freight; and 

(b) service of-packing. together with transportation of cargo or goods, with or 
Page No.5 of 7 
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without one or more of other services Uke loading, unloading, unpacking, 
but does not include, handling of export cargo or passenger baggage or 
mere transportation of goods; 

(Emphasis supplied) 

6.1 Thus, for classifying any activity/service as Cargo Handling Service, the 

presence of cargo is a must. I find that the transportation of empty containers i.e. 

without cargo cannot be considered as cargo handling service in view of the fact that 

there is no cargo and in view of Para 14 of Annexure — II to Board's Circular No: 

B11/1/2002-TRU dated 01.08.2002, which reads as under: - 

14. CFSs also sometimes undertake storing/washing/repairing and 
handling of empty containers for the shipping lines for which they charge 
the shipping lines. Empty containers cannot be treated as cargo.  
Therefore, the activities mentioned above do not come within the 
purview of carqo handlThq services. 

(Emphasis supplied) 

6.2 In view of above, I hold that the transportation of empty containers from port 

to CFS and vice-versa can't be caUed Cargo Handling Service and no service tax is 

payable on such transportation charges under Cargo Handling Service as held in 

Order-in-Appeal No. KCH-EXCUS-000-APP-193-TO-194-2017-18 dated 5.3.2018 in 

the case of Siddhi Vinayak Logistics. 

7. I also find that the lower adjudicating autiolt has held that the appellant had 

not issued consignment notes, therefore, the service cannot be considered as GTA 

service. I find that the statute defines Goods Transport Agency, as under: - 

"goods transport agency" means any person which provides service in 
relation to transport of goods by road and issues consignment note, by 

whatever name called, 

7.1. Thus, to classify a person as GTA senilce provider first condition is that he 

should be providing services in reation to transport of goods. I find that the first 

condition of goods transport agency is not disputed. The second condition is that 

consignment note should have been issued and it is also undisputed that consignment 

notes have not been issued. Regarding issuance of consignment notes, the appellant 

contended that there was no requirement to issue consignment note as provided in 

Explanation to Rule 4B of Service Tax Rules, 1994. 

7.2 I find that Rule 4B of Service Tax Rues, i994, reads as under: 

"Any goods transport agency which provides service in relation to 

transport of goods by road in a goods carrlag shall issue a consignment 

note to the recipient of service: 

Provided  that where any taxeble service in relation to transport of goods by road 

in a qoods carriac,'e is ti1cliy s;xemte'J  under section 93 of the Act, the goods 

transport agency shah nor n n?awftd to iSLiC rt19 con siqnment note.  

Explanatiors.-.For the purpcs:;s of th/s rule and iteecond provisà to nAe 4A, 
"consignment note" means documnen is.'ed by a goops transport agency 
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against the receipt of goods for the purpose of transport of goods by road in 
a goods carriage, which is serially numbered, and contains the name of the 
consignor and consignee, registration number of the goods carriage in which 
the goods are transported, details of the goods transported, details of the 

place of origin and destination, person liable for paying seivice tax whether 

consignor, consignee or the goods transport agency." 

(Emphasis supplied) 

7.3 I find that Notification No. 34/2004-Service Tax dated 03.12.2004, as ariiended 

and Notification No: 12/2012-Service Tax dated 20.06.2012 granted exemption to GTA 

service if the amount charged for GTA service did not exceed Rs. 1500/-. 1 find that in 

this case there is no allegation in SCN that the amount charged is more than Rs. 

1,500/- whereas the appellant has submitted that amount is less than Rs. 1500/- in 

each and every case. Thus, I hold that since the Notification exempted payment of 

Service Tax, the appellant providing services of Goods Transport Agency was not 

required to pay Service Tax on the transportation charges of empty containers, which 

were below exemption limit of Rs. 1,500/-. 

8. In view of above, I set aside the impugned order and allow the appeal filed by the 

appellant. 

S. CcII'U c r3 r4Y.kI , cIc1 c1l 4I 'iIdI 

9. The appeal filed by the appellant is disposed off in above terms. 

(1) d-  3lklcl-cl, a-ç'k4 cl'(-c 'lcH tT a- 3c t1I 31 I1I 

31dIIC4 t ilc1cbI1 ci I 

(2) 31Ict-c1, o-4 H.-ç1 a- 3çL t 3TQic' 

(3) -1ki 31Ic1, c1'-ç1 trE . k'4' l'I 

31T1 
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