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Date of Order: 27.02.2019 S 07.03.2019
Date of issue:
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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot

TTAFIZ [ FTHAE [ AT ZI9T ST A g AT F g /

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
/ GST,

Rajkot / Jamnagar / Gandhidham :
£l FdrerEal & YTTATAl F1 979 7F TAT /Name & Address of the Appellant & Respondent :-

M/ s Ashotosh Container Services Pvt. Ltd., Railway Survey No. 169/42 & 169,, On the way
to MPSEZ,, Village Dhrub, Taluka- MundraDist. Kutch.

T GrEoT(erdi) & s A1 wt et T § oo wim e ) i F awer a3 a2
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

AT 9 e, 20915 o7 UF JATHRY AT SIETF 0L I AT, TR 3R 90 AT 1944 F g
=

35B ¥ AT 7F AT ATAAH, 1994 FT 17T 86 F AT FHA A S92 T ST THAT 21/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 /
Under Section 86 of the Finance Act, 1994 an appeal lies to:-

W THFT I Toa(Fa T FrateeT quy A8e, G071 95F, Traid 3700 9% 74 A yii|m ammniEses £ f3om §,

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K.
Puram, New Delhi in all matters relating to ciassification and valuation.

(i1) TURE 9 S2E 1(a) F TATT A0 el ¥ aerar o wdfy afid e oo, 5 3T oew vE iETee orfeiT
RIZUEERR U‘?ﬂéi T T T 5T, . AT T4, AgATT T3 AT AR 2o o ) R H AHT AR |/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd
Floor, Bhlz?u)mabﬁ Bhawan, Asarwa Ahmedabad-380016 in case otpappeals other than as meéntioned
in para- l{a} above
AT ARNTFZT & 74 TS (9, T/ F 0 F95F 37007 9% (A1) Fa9EL, 2001, F 999 6 F J49g
(ix1) ﬁ[lﬁWgWWEA3$TWWﬁﬁTW=?ﬁWTW?ﬁ?WIEW“?('WQTWWW%?WIWW{[‘%’?(
AT TS, A0 AT A7 @7 31 SATET, 307 5 A7 A7 399 FH, 5 @0F 50 47 50 A7 790_TF J9497 50 97 577 T
#IEF 2 AT FHL: 1,000/- 774, 5,000/- T4 9747 10,000/ - 797 F1 9107 37 o7% 1 907 577 F:91 [Fa1q o
FT AT, FAAT AT AEANEI 77 9T F T2 T F A9 g 3 fF ardta® a7 5 % 2T S0
TEfFA 3% 3% ZTT 5 ST SR | SR TP FL QA 3% 3] 39 Tl 5 2ET A0gn S JatT i
SATATTIF70T 57 97T 797 2 | =07 a3l (5= A127) F 1407 A3 T-T9 F 979 500/- #77 F7 (41 ofFF Ju7 97
ZNIT 1/
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The appeal to the Appellate Tribunal shall be filed in quadruglicate in form EA-3 / as prescribed
under Rule 6 of Central Excise (Apggeal) Rules, 2001 and shall be accomc}oamed against one which at
least should be accomgfarned by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- wheére amount of duty
demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50, Lac respectively in
the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector
bank of the place where the bench of any nominated public sector barik of the place where the
bF%Ch _ogotl/'le ribunal is situated. Application made for grant of stay shall be accompanied by a fee
of Rs. 500/-
FQTEATA_ATANTF 0] F T AT, 197 A998, 1994 F1 917771 86(1) F A74a FaM7 FAWIAT, 1994, F Ha9.9(1
B ¥ T RuttF 9 S.T.-5 F 9 SR T R ST T A T A 0T ey T ey e 7 W AL, I 91
A H JAG F (ITH F_OF A TAI0A 2] ATET) A7 T30 § T F FF UF G F A0, TE A6 5 TN 7
AT 37 AN 4T SR, FS AT AT 5 F, 5 ATG I AT 50 AT B0 AF AAT 50 AT T T A08% £ AT
FAI: 1,000/~ 797, 5,000/ 797 =7 10,000 /- #94 F7 o177 F8] o7 A1 §f7 da Fv1 a1 oFF 51 9mH,

FATHF ATTATT SATATIIF7 01 T 1T F AETF, 727 F A0 T TRl oY F1aTore a5 F 3% G177 10 714 3% 219
FFT (AT ST AT | FAIT ST A, 9% 1 59 97T § ZMLATZT el SEfA A Aty £ orar

TF £ | R =0T (5T A=) F T s s oAy 500/-Warrﬁfa'?§?r9_rmﬁwm§mi/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal
Shall %e filed in quadruplicate in Form S.T.S as prescribed under Rule 9(1) of the Service Tax Rules,
1994, and Shall be accomgamed by a COC{.)\’ of the order a;l)gealed against {one of which shall be
certified copy) and should be accomipanied by a fees of Rs. 1000/- where the amount of service tax
& interest demanded & penalty levied of RS, 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty.levied is more than five lakhs but not exceeding Rs. Fifty

Lakhs, Rs.10,000/- where the am(,),m’ff,orfsL ervice tax & interest demanded & penalty levied is more
than fifty Lakhs rupees, in the form of crossed:pank draft in favour of the Assistant Registrar of the
bench of nominatéd Public Sector Bank olthe*place where the bench of Tribunal is situated. /
Application made for grant of spay.shall be-accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (24} of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 (2} & 9{2A} of the Service Tax Rules, 1994 and shall be.
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
{Appeals) (one of which shall be a certified copy) and copy of the order passed by the
Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/
Service Tax to file the appeal before the Appeliate Tribunal.

T 9, F7ATF TR 9 T FATET A5 GHTEI (752 T AL F AT 3 FeRd 3rE 9 ArafegE
1944 F7 9777 35T 5 =74, w1 £7 T #ffra. 1994 7 977 83 F @A dATE 70 €7 AW A7 T 8, T AR
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944
which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal
against this order shall lie before the Tribunal on payment of 10% of the duty demanded wgere
duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute, provided the
amount of pre-deposit pavable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “*Duty Demanded” shall include :

1) amount determined under Section 11 D;
1i) amount of erronenus Cenvat Cradii taken;
(111} amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any aopellate authority prior to the commencement of the Finance
{No.2) Act, 2014,

HTLT GTHTL Al
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A revision application lies to the Under Secretary, to the Government of India, Revision Application
Unit, Ministry of Finance. Department of Revenue, 4ih Floor, Jeevan Deep Building, Parliament
Street, New Delhi-110001, under Section 35EE of the CEA 1944 in respect of the fo%lowing case,
governed by first proviso 1o sub-section 1) of Section-33B ibid: )

7% AT F 5 59 F 6T §, Rl T BT 9T BT TR S F aST R T 5 AT TE_AT AT s
In case of any loss_of goods, where the'loss occuss in transit [rom a factory 1o a warehouse or to
another factory or from one warehciuse 13 another during the course of procé€ssing of the goods in a
warehouse or 1n storage whether in a factory or in a warehouse :

AEA % A7 At 77 1 g7 A1 =l ¥ 7F SEUF_AEE 5 U T A1 T T FeA T 5o0E O5E T gE
{W}EWH,WW%W%W?WEWW%W?I/ -
n case of rebate of duty of excise o goods exported 1o any country or territory outside India of on
excisable material used.in the manufacture of the goods which are exported to any country or
territory outside India.

afz TPTT o F AT A CRENATE! AT A & 177, 90 31 954 ‘?ﬂq‘mm(\ T AT W4T 2

In case of goods exported outside India ecxport wo Nepal or Bhutan, without payment of duty.
s 7R ¥ TR VFF F A F 90 SR 7 T AT A T A TAE f aga A6 A
T o0 T 9Ee S g (AA) F T A ATaAs (9 2), 1998 # 4T 109 F 3T HAA Al W ATTE A9AT
TUTATETY 97 AT g% § OrA R g,
Credit of any duty allowed t¢ be utilized towards payment of excise duty on final products under
the provisionis of this Act or the Rules made there under such order 1s passed by the Commissioner
{Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

TR AEET Y AT YT T AT EA-8 H, 1A AT 3 oA (o) Frammadt, 2001, F mEw 9 F AT

SU 2, T AR F AIAT T 3 TUE T ANA AT WAL ATET | T ATAAA & AT A AG0T T A9 AE F 5]
IteAT =T T ST AW A0F 7T T2 T71E 77 Fa9. 1944 A7 9197 35-EE F A2A 4T 9eF A A=A

FATET F AT T TR-6 F1 U Fo FT FAT ATZ0 [ , . i
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of
Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order sought to
be appealed against is communicated and shall be accompanied by two copies each of the OI0 and
Order-In-Appeéal. It should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE 6f CEA, 1944, under Major Head of Account.

TR ATTEA & AT et AT v F gEras A e S o .
SEt F 7HE % ATE F AT 3 FE 21 AT =74 200/ - F A FAr T A7 q1E SAT TRA TF Arg T 5
SATET 21 AT %97 1000 -/ FT S0 a1 107 . . i o
The revision application shall be accompanied by a fve of Rs. 200/- where the amount 1nvolved in
Rupees One Lac or less and Rs. 1000, - wheore the amous

TF% To7 ATReT § TE GA_AZIT FT AT E AL TS T 791 7 AT 9PE FL A, TTA A9 F pA] ST Tiied | 29
Ao F 209 g A7 F7 oy 7 AE T 3= F 0 pniest aieE aEE e A1 UR A9 A1 wal A qR S 0%
EIEEGS %ET“THT 21/ In case, if the order covers various numbers of order- in Original, fee for each
0.1.0. should be paid in the aforesaid manner, not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. &s the case may be, is filled 1o avoid

scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

T AT e AT, 1975, F A1 § 9\ TF #0590 73 SO A3 6w 97 ATt 6.50
VW?TWJ%WW?WI/ o ) o _
One_copyv of application or O.L.O. as the case may be, and the order of the adjudicating authority
shall bear a court fee stamp of Rs. 6.50 as presciibed under Schedule-I 1n terms of the Court Fee
Act, 1973, as amended.

HTHT o, TR TR VR TE_AArEy AT STPIEE (R TET) Froaraer, 1982 § 300 7F weg A9redd
AT F7 FEEtE T A FAR A G AT e AEaA AT S 2l ) )
Attention is also invited to the rules cevering these and otéler related matters contained in the
Customs, Excise and Service Appellaie Tribunal (Procedure} Rules, 1982.

FAATZZ www.cbec.gov.in F1 7@ A% 7 i / o o - L -
For the elaborate, detailed and latest provisions relating 1o filing of appeal to the higher appeliate
authority, the appellant may refer to the Departimental website wivw.cbec.gev.in.
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ices Private Limited, Survey No. 169/42 & 169, on the

Tal. Mmdra District - Kutch ‘(heréinaﬁer referred to as

fied present appes! agai‘nst- Order-‘iri~0rigina!' No. 18/JC/2017-18 dated
38.10.2077  (hereinafter referred o as mpugned order’) passed by the Joint

Ccmmissicner, Central -ST, Gandhi dharn (Kdtch) (hereinafter referred to as “the

Z. The zrief facis of the case are that the appeil ant'had'paid service tax on lift on/lift
cff charges ¢f the empiy and loaded contamers from the shipping lines and transportation
ot icacded con f

ainers from CFS fo oort jetty aﬂd vice versa however, no service tax was

.ant ¢n fransporiation of empty containers from Jetty to CFS and vice
versa by claiming tenefit of exemption under Notification No. 25/2012-ST dated 20.6.2012.
Statement ¢f Shri Kapil Thacker, Manager (Finance & Accounts) and Authorized signatory
cf the appeiiant was recorded on 3.3.2015 wherein he stated that in case of imported
goods, fhey charged service tax on thé Iimport‘er/CHA cn composite service/bundled
service on iransperiation of ioaded container till loadmg of imported goods to the trucks
arranged Dy importers under the head of “cargo handling service”; that in case of export of
the goods, the exporters bring their goods for exporf to appellant's CFS; that in most of the
cases, as the appeilant have emply containers lying at CFS, the appellant after unioading

rom exgorier's vehicles, stuff them in to the empty containers, lift on loaded

ne heac of '=xport Cargo Handiing oharges” and discharged service tax; that regarding

CFS ic another, thay provxdea service of transportation of empty containers and raised

invoices and shown amount of empty lift on/lift off charges and amount of transportation of
emply ceniainers separately and discharged service tax on amount of lift on/lift off charges
for movement of containers from other CFS gﬁthe appeliant’s CFS and vice-versa; that in
case cof non-availabiiity of containers, the lift on/_hﬁ-off charges of empty containers along
with s fransportation charges, a composnte invoice is being issued on exporters/CHA as
“Empty containers for export stuffing”; that they availed services of transporters for
movement of empty containers. Show Cause Notice No. DGCEI/AZU/36-95/2016-17
cdated 28.2.2077 was issued to the appellant proposing recovery of Service Tax of Rs.
4.88%/- for the period from FY. 1.7.2012 to 31.3.2015 under Section 73(1) of the
Finance Act 1884 [hereinafter referred to as “the Act”) along with interest under.Section
S of the Act, impoesiticn of penalty under Section 78 of the Act and recovery of late fee
under Saciion 70 of the Act read with Rule 7C of Service Tax Rules, 1994 for failure to file
S7-3 returns. The impugned order conﬂrmed Service Tax of Rs. 55,04,881/- along with
interest, imposed penalty of Rs. 55, 04 881/- -under Section 78 of the Act and ordered to
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recover applicabie late fez fo. fzilire o Lo U732 sl o U,

3. Being aggrieved with e hapunoad order &

inter-alia, on the following grounds: -

(i) The impugned order is a non-a!
not dealt with specific praye
containers at port and th

adjudicating authority has

contrary to CBEC Circular
revenue officers as heid by

e /(‘...\ Rt TPy o Doy

‘Micronutrients reported as 1996 {87) =7 159 {51

(i} The lower adjudicating authority al Farg 27 o0 10
appellant is providing servica of fransaariztion <V amishy

vice-versa. When it is an admitted position that g

of empty containers and when there iz nc dispule over ¥
were below the specified limit under S No. 21 oF hotific
was no requirement 1o issue consignment note s proviced in Explenaticn ic Rue 4B ¢f
Service Tax Rules, 1994 and there? are, ine iower egjudicating authorily couc nct have
held that the appeliant cannot bs “rsated ss CTA because they had oot issued

consignment note.

(i)  Even assuming without adm'ﬁing inat inating of emply coniginers - venice is
performed by the appellant, as mersiored in Parz 27 of the impugned order;, nave been
clarified vide CBEC Circuiar No. 104/7/2008-37 dzted 3.8.2008
principal service, namely, transporieti

authority at Para 23 of the impugnec orde;

of transportation. Therefore, the appsilent submii thet the impugned orderis cenirary I© the

aforesaid Circular and hence, the impugnes order is nct tenabie in the syes ¢l izw.

3

(iv)  The reliance placed by the lower adjudicating authcrity on fhe dscision of the
Hon'ble CESTAT in the case of Bheraihi Soap Works reported as 2008 (8) STR 88 (7. —
Bang.) is mispiaced inasmuch as in fhat case, ‘he transporier was not exempied from the
requirement to issue consngnment note 1 terms of cxpianation ic Ruie 4B of ¢
Rules, 1994.

(v) The issue involved is pertaining 1o interpretation of statute, Irade practice Clicwed
by other CFS as bonafide belief of apce

and hence, service tax could not havs been demanded by inveking extencded sericd of

PN PR 4 - = ~; e o oo ~r
eliant flowing from CBZC Circuiar catec 2.8.258

limitation.
(viy  Since demand of service tax is nct tenekie on mert as wel a8 migticn, e

appellant is not liable to pay interest unde Se\,ur:n 73 of the Act and ne penailv s reguired
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vy The appeliant has n co!ve:,‘c o} ser'viéf @x from .he servxce reCIpIents and hence,
their tolel receipt for rendering the serwre shouid be 1reat<=d as: mclusnve of service tax as
held by the Hen'bie CESTAT in ’».he casé of Advantage Media Consultant _reported as 2008

{10, STR 442 (Tl — Kolkata), v which has beeh upheld by: the Hon’ble Supreme Court

reperiec as 2808 (14 STR J48 (8C). - U
£ Serscral hesring in the matter was .;tended by Shri V!kas Mehta, Consultant, who

the ¢rouncs of appeal and su 'mtted that in a similar appeal against M/s. Siddhi
Vinayak _cgislcs, Créer-in-Appeal da’rcd 5.3:2018 nas- dec;ded the issue; that Para 3 of

CBEC Circular No. 104/7/2008-ST r._iated 6.8.2008'covers this issue in their favour; that
Notfication No. 34/2004-ST dated 3.12.2004 and Notification No. 12/2012-ST dated
23.68.2C%2 zlsc granted exemption to the services by a GTA, if the amount does not

» 0C/- each time as is their case; that 'Paras/Ground No. A-2, A-3, A-4, D are
very clear anc speciiic but even then, the lower adjudlcatmg authority has looked other
way ¢ deny them the available benefit; that this appeal needs to be decided in their favour

in view of factua! and iegal position.

FINDINGS:
£ neve caie gone through the facts of the case, impugned order, grounds of
eopesl ard the submissions made during perscnal iearing. | find that the appellant has

aiready depcsited an amount equivalent to 7.5% of service tax confirmed vide impugned
order ang nus nas complied with the requirement of Section 35F(i) of the Central Excise
Act, 1844, as made applicable in service tax matters vide Section 83 of the Act. Therefore,

i proceed fc decide this appeal. The issue to be decided in the present case is as to

whether confirmaticn of demand of service tax on movement of empty containers from
Jetiyto CFSandv sa provided by the appellant is correct or not
6. The appeliant has undertaken the activity of bringing the empty containers from the

port to their CFS and vice-versa and have provided handling services like lift on, lift off and
storing them in their empty container yard, which have not been disputed. it is also not
disguted frat the appeilent has issued bills to the container lines, bifurcating in two parts —
transportation charges and handling charges but they have not discharged service tax on
transporiation charges on the ground that it is a GTA service and below the exemption
imit. Rowsver, for hangling charges, they have paid service tax. | find that the definition of
Cargo Handiing Service, as provided under Section 65(23) of the Finance Act, 1994, as it
stocod during reievant time, reads as under: -

V' ‘cargo handling service' means loading. unioading. packing or unpacking of
carge and includes,

(@) carge handling services provided for freight in special containers or for
noncontainerizéd freight, services provided by a container freight terminal or

‘ Page No. 5¢f 7
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any oinsr o LI ; =nSDort 8ra cargl manding
service incide

(b)y  service of pack s e mErnoasation of oz ¥ goCos, wth or
1+ + sy g S S e 2o Lo — .~

without ong » : Lnzacking, sut

does not ing 2gs or mere

trar;spoa tation

6.1 Thus, for classiiying

1

of cargo is a must. | find tha! he

transporters cannot be considersa gz oo hand src
cargo and in view of Pars 14 of Annaxirie — i ¢ i H
dated 01.08.2002, which rzads as unGE -
14. CFSs also somsiimss  unoeris wing/nashingfrepaiing  and
handling of emply coniainers fur i : nes for which i gy cherge
the shipping fines. Empty conial ireated as cargs. Therefors,

the activities mentioned acove = within the purvi ev) 've or=1gete

handiing services.

6.2 In view of above, trans port ticn of ooty conlaingrs from sort o G
versa can't be called Cargo Handii; g Service and no survice fax is payabls on such
transportation charges under Carg : ] ' . -in-App
KCH-EXCUS-000-APP-183-T0O-194-2C77-"8 dated 5.2.2018 in the case of Sidcn

Vinayak Logistics.

7. i also find that the iower au,ucnm

Y]

issued consignment notes, therefore, e seivice sannct be considerad as 874 sevice. |

find that the statute defines Goods Trarssor Agarsy. as under: -

‘goods fransport agency” means zafy person which provides sersice in
relation to transport of goocds Ly road and issues consignmeni noie, Ly
whatever name called;

7.1. Thus, to classify a person-as CTA service pra ne shouid

he first conaiiicn ¢f goods

=i
23
Q
,‘_‘3
M)
s
[

be providing services in relation to iransport of goads. «
transport agency is not dispuied. The second condition is that consignment nete shouid
have been issued and it is also undispuied that consignment noles nav
Regarding issuance 6f consignment notes, the aoppeilant contended t?.at‘thé—rs Wwas no
requirement to issue consignment note as crovided in Explanation tc Rule 43 of Service

Tax Rules, 1994.

7.2 | find that Rule 4B of Service Tax Ruies, 1984, reads as under:

“Any goods transporf agency which provides ssrvics in relation fo franssor? o
o~ f‘/\

goods by road in & goods carriage shail issue a consignment nole T e
recipient of service:

Provided that where any taxabie service in reiation to transport of goces oy rcad in
a goods carriage is wholly exempied undsr section 93 of the Aci fhe goods
Page No. 8 of7
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transport agency shall not be required o issue the consignment note.
aration.- For the purpusss of this rule and the second proviso to rule 4A,

‘ccasignment note” means a aocument, jssued by a goods transport agency
against the receipt of goods for the purpose of transport of goods by road in a
geods carriage, which is serially numbered,. and contains the name of the
consignor and consignee, registration number of the goods carriage in which
the gocds ere.transported, defails of the goods transported, details of the place
cf corigin and destination, person liable for paying service tax whether
consignor, consignee or the goods transport agency.”

7.3 7ind thet Netification No. 34/2004-Service Tax dated 03.12.2004 and subsequent

Notification No: 12/207%2- Service Tax dated 20.06.2012 granted exemption to the services

proviced by a Goods Transport Agency, if the amount charged does not exceed Rs.

GC/-. ! find that in this case there is no allegation in SCN that the amount charged is

more than Rs. 7,500/- whereas the appeliant has submitted that amount is less than Rs.

50C/- in each anc every case. Thus, | find that since the Notification exempted payment
cf Senvice Tax, the zzoellant providing services of Goods Transport Agency was otherwise

0 2isC ncl ratiirsd ¢ cay Service Tax on the transportation charges of empty containers,

WRICT were Deicw exemption limit of Rs. 1,500/-.

8. in view of above, | set aside the impugned order and allow the appeal filed by the

8. FEEwC e IS Y TS e & uenT 3uded a8F @ B smard

S. The appeal filed oy the appeliant is disposed off in above terms.
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inai Chief Commissioner, CGST & Ceniral Excise, Ahmedabad Zone,
* for xind information please.
nissicner, CGST & Central Excise, Gandhicham Commissionerate,
n (Kufch) for necessary action.

: Commissioner, Central GST Division, Mundra for necessary action.
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