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3 

:: ORDER IN APPEAL::  

MIs. Wetsupn Steel Ltd., Survey No. 650/652, Welspuri City, Versamedi, Tat. 

Anjar (Kutch) (hereinafter referred to as 'appellant') filed present aopeal against 

Order-in-Original No. 9 & 10/DC/Anjar-Bhachau/2017-1B dated 29.11.2017 

(hereinafter referred to as "impugned order') passed by the Deputy Comniissioner, 

CGST DMsion, Anjar-Bhachau (hereinafter referred to as "the adjudicating 

authority'). 

2. The brief facts of this appeal are that the appellant was issued SCN No. 

203/Commri20i3 demanding service tax of Rs. 1,67,93,120/- for the period from 

May, 2008 to March, 2013 alleging that they have provided service of 'supply of 

tangible goods' but not paid service tax on the said service, which was confirmed 

vide Order-in-Original No. RAJ-EXCUS-000-COM-13-14-15 dated 21.8.2014. 

Subsequent to this the appellant was issued two periodical demand notices dated 

10.4.2015 and dated 13.10.2017 demanding service tax of Rs. 19,32,2051- and 

Rs. 15,77.340/- respectively under Section 73(1) of the Finance Act, 1994 

(hereinafter referred to as 'the Act') along with interest under .Section 75 of the 

Act and for imposition of penalty under Section 76 of the Act, for the period April, 

2013 to March, 2014 and April, 2015 to June, 2017 respectively. The impugned 

order confirmed demand of service tax aggregating to Rs. 35,09,545'- along with 

interest and imposed penalty of Rs. 3,50,954/- under Section 76 of the Act. 

3 Being aggrieved by the impugned order, the appellant preferred the 

present appeal, interelia, on the grounds that Section 65(105)(zzzzi) of the Act 

and Tax Research Unit, New Delhi's D.O. F.No. 334/1/2008-TRU dated 

28.2.2008, state that any service in relation to supply of tangible goods without 

transferring right of possession and effective control is liable to service tax; that 

supply of tangible goods for use which is leviable to VAT/Sales Tax as 'deemed 

sale' of goods is not covered under the scope of the service; that whether a 

transaction involves transfer of possession and control is to be decided based on 

the terms & conditions of the contract between parties and other material facts; 

that based on ease agreement, the appellant transferred the right of possession 

and effective control of the Diesel Generating Sets to the Lessees as is evident 

from Clause Vt of the agreement wherein it was specifically provided that the 

Lessees were required to bear all the maintenance and operating costs of the 

said equipment during the ferm of the Lease; that all the expenses incurred in 

order to maintain the equipment in an operating and functional state are incurred 

by the Lessees and as soon as the Lease Agreement comes into effect, the 

apperar s 'o responsole for the working and maintenance CT tne DG sets and 

therefore the transactions in question do not satisfy the definition of 'taxable 
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service under Section 65(O5)(z.zzzi) of The Act; that the DG sets were suppUed 

to the essees for a longer ceriod cf trne which indicates the intenton of parties 

with respect to possession en contr That the Lessees were responsible for 

obtaining approvals, iicense, permissione if any required for generating 

electricity and the Lessor has no role to p;a' after transferring the DS sets to the 

Lessees; that the appellant reed on decsions in the case of 2iue Dart Aviation 

Limited reported as 2012 (28) STR 386 and 2013 (30) STR 429 ar.d decisions in 

the case of Aggarwal Brothers reorted e. ER '1999 SC 2868; that the appellant 

has not suppressed any fact from the department and has submitted a details in 

their returns; that suppression of facts can has only one that correct 

information was not disclosed o •beratei' to evade payment of tax; that mere 

failure to declare does not amount to wHfui suppression, there must o e some 

positive act from the side of the apeant to find wilifu suporession; that no 

penalty can be imposed on the appeNant as they have acted bonafide at a times 

and there was no malafide intention for not disclosing the facts to the deartment 

and therefore, provisions of Secion 78 of the Act cannot be invoked; that 

whenever demand is not sustainable, the imposition of k 

sustained and has to be set ase: that the appellant relied on :ec:sons in the 

case of Fahwa Chemicals Private Limited reported as 2005 (189) ELT 257 (SC), 

Anand Nsbi Kawa Co LtC reoorre as 2005 (188) ELT 49 SC v' M L4a 

reported as 1995 (76) ELT 497 (SC), Cociade Beverages Ltd. reported as 2004 

(172) ELT 451 (All.) and H. Guru lns:rument reported as 1998 (1:4) ELT 8 (All.); 

that penalty is not imposable in a situation where the Show Cause Notice per se 

is hit by limitation as hed in the cases of Transpek Industries Ltd. reorted as 

1999 (108) ELT 562. Paramjit Sandhu Engg. Reported as 1999 (3) RLT 595, 

Avon Scales Co. reported as 1999 (31) LT 373 and Mechanioc Enterprises 

reported as 1998 (26) RLT 386. 

4. Personal hearing was fixed on 25.10.2018, 5.11.28, 6.1.2019 and 

291.2019, however, neither appellant nor any authorized representative of the 

appellant appeared for personal hearing on any of four dates. Therefore, proceed to 

decide the appeal on merits on the basis of available records in view of Section 85(5) 

of the Finance Act, 1994 read wIth proviso to Section 35(IA) of he Central Excise 

Act, 1944. 

FINDNC-S: 

5. 1 have carefully gone thr3uq; the. facts of the case. t.s rn ug:ec order, 

Appeal Memorandum and submissions mace by the appeian:. The issue to cc 

decided is whether in the facts and crc.umstances of the resent case, Diesei 

Generating Sets" given on lease is considered to be providing taxaie service 

Ege Nc 4 of 9 
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3 

:: ORDER IN APPEAL::  

M/s. Welsupn Steel Ltd., Survey No. 650/652, Welspun City, Versamedi, Tel. 

Anjar (Kutch) (hereinafter referred to as 'appellant') filed present apeai against 

Order-in-Original No. 9 & 1O/DC/Anjar-BhachaU/2017-18 dated 29.11.2017 

(hereinafter referred to as "impugned order") passed by the Deputy Commissioner 

CGS Evson, Anjar-Bhachau (hereinarter referred to as tne adJudcat!ng 

authorfty"). 

2. The brief facts of this appeal are that the appellant was issued SCN No. 

203!Commri'2013 demanding service tax of Rs. 1,67,93,120/- for the period from 

May, 2008 to March, 2013 alleging that they have provided service of 'supply of 

tangible goods' but not paid service tax on the said service, which was confirmed 

vide Order-in-Original No. RAJ-EXCUS-000-COM-13-14-15 dated 21.8.2014. 

Subsequent to this the appellant was issued two periodical demand notices dated 

10.4.2015 and dated 13.10.2017 demanding service tax of Rs. 19,32,205!- and 

Rs. 15,77.340/- respectively under Section 73(1) of the Finance Act, 1994 

(hereinafter referred to as 'the Act') along with interest under .Section 75 of the 

Act and for imposition of penalty under Section 76 of the Act, for the period April, 

2013 to March, 2014 and April, 2015 to June, 2017 respectively. The impugned 

order confirmed demand of service tax aggregating to Rs. 35,09,545/- along with 

interest and imposed penalty of Rs. 3,50,954/- under Section 76 of the Act. 

3 Being aggrieved by the impugned order, the appellant preferred the 

present appeal, iriteralia, on the grounds that Section 65(105)(zzzzj) of the Act 

and Tax Research Unit, New Delhi's 0.0. F.No. 334/1/2008-TRU dated 

28.2.2008, state that any service in relation to supply of tangible goods without 

transferring right of possession and effective control is liable to service tax; that 

supply of tangible goods for use which is leviable to VAT/Sales Tax as 'deemed 

sale' of goods is not covered under the scope of the service; that whether a 

transaction involves transfer of possession and control is to be decided based on 

the terms & conditions of the contract between parties and other material facts; 

that based on lease agreement, the appellant transferred the right of possession 

and eftectve control of the Diesel Generating Sets to the Lessees as is evident 

from Clause VI of the agreement wherein it was specifically provided that the 

Lessees were required to bear all the maintenance and operating costs of the 

said equipment during the {erm of the Lease; that all the expenses incurred in 

order to maintain the equipment in an operating and functional state are incurred 

by the Lessees and as soon as the Lease Agreement comes into effect, the 

appear s 'o' responsoIe for tie worng and maintenance oT  tne DG sets and 

therefore the transactions in question do not satisfy the. definition of 'taxable 
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classifiable under the taxable oategor of "Supply of tangible goods services" as 

defined under Section 65 (105) (zzzzj) of the Finance Act, 1994 or not. 

6. 1 find that taxable service of "Supply Of Tangible Goods Services" has been 

defined under Section 65 (105) (zzzzj) of the Act as "Taxable service means any 

service provided or to be' provided to any person, by any other person in relation to  

SUPPIV of tangible goods including machinery, equipment and appliances for use,  

without transferring riqht of possession and effective control of such machinery.  

equipment and appliances". Thus, service would become taxable under the said 

category when the said service is provided in relation to supply of tangible goods for 

use without transferring right of possession and effective control of goods. 

6.1 1 also find that the scope of levy of service tax under this service is clarified 

under CBECs letter D.O.F. No. 334/1/2008-TRU dated 29-02-2008 which reads as 

under: - 

'4. 4. Sup ply of tangible goods for use: 

4.4.1 Transfer of the right to use any goods is leviable to sales tax / VAT 

as deemed sale of goods jArticle 366 (29A)(d) of the Constitution of India]. 

Transfer of right to use involves transfer of both possession and control of 

the goods to the user of the aoods. 

4.4.2 Excavators, wheel loaders, dump trucks, craw/er carriers, 

compaction equipment, cranes, etc., offshore construction vessels and 

barges, geo-technical vessels, tug and barge flotillas, rigs and high value 

machineries are supplied for use, with no legal right of possession and 

effective control. Transaction of allowinq another person to use the 

oods. without giving legal right of possession and effective control, not 

beinq treated as sale of goods, is treated as service. 

4.4.3 Proposal is to levy sen/ice tax on such services provided in relation 

to su.o ply of tangible goods, including machinery, equipment and 

appliances. for use, with no legal right of possession or effective control. 

SupIy of tangible goods for use and leviable to VAT / sales tax as 

deemed sale of goods, is not covered under the scope of the proposed 

senilce. Whether a transaction involves transfer of possession and control 

is a puestion of fact and is to be decided based on the terms of the 

contract and other material facts. This could be ascertainable from the 

fact whether or not VAT is payable or paid." 

Pace No. 5 of 9 
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6.2 The aoove cf'calc •. , v states that ransfer of the 

right :0 use any goods I: . . . (AT as deemed sale of goods and 

that transier of right to use ::,'ul:e ...............V
coth ccssessicn and control of the 

goods to The user of the go:.......................:f eiowng another s:son. to use the 

goods, without giving legal ;' effeoflve oonto, not b&ng treated 

as sale of goods, is treated .a 't..r*i been ctarad tna': sen.oe tax is to 

be levied on such services D:c::.:?c In r.?c,:. surov of tangLr cocos. roft.ding 

machinery, equipment and i.::es. tn: . legal hgnt ct cossesscn  or' 

effective control and that' whether a :anzu-::LIr:: involves transfer cf cossession and 

control is a question of fact ard :u to be co' based on the temrs ; contract 

and other material facts. 

6.3 Hence. keeping in viev: ne :e'tlrrn axah!e sercs c 'su:y of tangible 

goods for use' service end c:th:Innon ut ad; bi the oard 'de .s:ts: .3.F,No. 

334!1/2008-TRU dated 29-O2-2fiD. ct';': a: mot to refer teuns of ease 

agreement executed by the sp;eer't ',:ftrr ;s'::athes to whom D'ese Generator Sets 

were given on tease to exam:s to inerna' apeant have su:oed the said 

equipments with legal right of poseesson or eh'ective control or not and whether te 

transactions to provice equpnre'nr on aao to be considerec. as cesmed sas of 

goods or providing of service. woui? u. ut-croduce following terms of contract 

entered into by the appellant ;ncY:ha greement dated .1 .2t 3 with M/S. 

Welspun Captive Power Generat:i', ith:I . nereinafter refeTe
..c:.p 

and under The lease agreemenl :atec: 'I. '1.2 'l vitn M/s. h/sIsuon India Limted 

(hereinafter referred to as ViL " ur,oe wn':.n Diesel Generator Sets were given,  on 

lease rent specified therein. 

Lease Agreement os:;c ''.2. :. ':.:l'tn M/s. "I JF': 

VVCPGL cc" L,ease .n c'.s.2 :a.<ns c.rn. 

for use of the  DG' s.c: or a rrte.'ly basis at the bec.nnThc of 

each quarter. 

~') VVU- L. Snsi  nor nt; e;vn' ;i.) t -f I. -a - ss" "-':c'ece 

sub/ease or rr&nn with the con CT Ms cc;: a .ton-rent or 

any part there:' tv :bvui:tht 

perrnissicn of l/'ft. :.'O :&nr 

"3) VVCPGL shc 'ob:,,"; a." ;'wn:. tiMe or ;nreresr ;'.n the said 

eo'uipmenr ann' ,' ..'s 
:'.'' .rcvrt to  wS8 rile sau e.;nnen: 

under these ::'uwnt :.:srdbiorrs ,';:f ass otherorn'se 

determined. 
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(5) Upon WCPGL paying the lease rentals hereby reserved and 

observing and performing the conditions and covenants herein 

contained, WCPGL shall quietly and peacefully possess and 

enjoy the use of the said equipment hereby leased during the 

period of lease without any disturbance or any interruption by 

WSL or any person claiming under or in trust for him, provided 

that in case of any breach of any of the conditions anc covenants 

to be observed and performed by WCPGL, WSL shall  repossess 

the said equipment without prejudice to their right to recover all 

arrears of rent and or damages for breach of such conditions or 

covenants. 

(b) Lease Agreement dated 1.10.2015 with M/s. WIL: 

(1 

(2) V/IL shall pay without demur. Lease rent of Rs. 5.08 iakhs 

p.m. plus applicable taxes for use of the D3 set  on a 

monthly basis at the end of ever,' month. 

(3) WIL shall not be entitled to assign, transfer. mcrtqaqe. 

'sublease or part with the pdssession of the said equipment 

or any part thereof in favor of any person without obtaining 

the prior permission of WSL (appellant) in writing. 

(4) WSL hereby aqrees to transfer in whole, the niqht to use said 

equipment for the lease period.  

(5)  

"I 

f7 

   

WIL shall not claim any right title or interest in the said 

equipment and will have only riqht to use the said equipment 

under these covenant and conditions unless otherwise 

determined. 

WIL shall not execute or perform any act or thing to the 

con tra.ry whereby or by reason or means thereof, the lease 

may be forfeited. 

Upon WIL paying the lease rentals hereby reserved and 

observing and performing the conditions and covenants 

hereIn contained. WCPGL shall quietly and peacefully 
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c: !2 2L5/'3Ji/2Qi7 

said a u. nent :reby 

leased dud -.se wr;- cut any dsirrcs or 

any 1nrsnur u ny oerson c/aL Ln oer or in 

trust for I;:. unAorad ase of any b.react of any of 

rue C3flO.'OOO:. os.c 3 se obServso an: re:ocnTred 

by WCi2t. A.L. r. .:'ossëss the said cc uioment 

'vJthout 00/ : .c recover a/f arrears of rart 

n0 or 7 a30/ Oh C Silo oo000:cnS CT 

covenanrs..,., 

6.4 fir,cl that above referreu/ oums or n 0ns of the iease sem9nts make 

very clear :hat in the present ooa •rossession and effeodie control over 

Diesel Geherator •Set is not :"hh c. •;:. ji..+ retaed by 

them. also find that the Die.sa, neo.tu: are gven Cr: ease rent by the 

appellant to their clients for a oedfc rahoh onich :mes that if the conoact is not 

renewed the same are brough book oy .na opoeliant. It is. evident that the 

appellant has given Diesel Genoaor st use without dansfenfn: effective right of 

control and legal right cf posso:skv' of the ecuiment. hacIhoeen a case of 

transfer of effective control eca nqnf russession, such condhions would not 

have been agreed upon at the u't: ig into the contract. The OBEC's 

clarification dated 29-022O0 deary n:antthna transfer of right use any goods 

is eviable to sales tax / VAT as of goods and that transfer of right to 

use involves transfer of both seacn ad ntro cf the coods to :ne user of the 

goods. it further clarifies that tran.........of !.;irg another person to use the goods, 

without giving legal right of pc sso-  an: aacdve control, not bein: treated as 

sale of goods, is treated as serdos. Fthe. ore defniticn of axaos sennce uncer Q 
section 65 (105) (zzzzi) of the F!os Av T1 does not: ovae that where VAT 

has been paid, service tax win. not bs ott -otvu. deie cafrr,ent of vATiSaes Tax by 

the appellant by their own 'iotion cannot mean that the activity is no: iaJe to Service 

Tax. Hence, am of the considerea vew the aopeiant has not tranferred the 

right of possession and etieot!a codvr: : such cc iorrent and therefore the 

appellant has provided 'supy of to If 5215 01 

the equipment as the activites name-h o apoeliant satisfy both the essential 

criteria i.e. (i) supply of tangible gcocorno :ii' wobnut uanserring rig/n: of cossession 

and effective control of such ecthrrt thus hod that the a :eant has 

providec suoo1y of tangible gcccd arjice: unided unoev S.ecdon 5 5)(zzzj) of 

the Finance Act. 1994 and they::-:be - :roereston 

lease rent received: 

o. 8 o 5 



. a(I.lCl ie-c!lci iès. 

&C3Oj'C5 ,  

Q1-Ia1 1*l, 

M/s. VVeisupn Steei Ltd., 
Survey No. 650/552, 
Weispun City, 
Versamedi. 
Tal. Anjar (Kutch) 

T. MR (chc%), 

Copy  : 

Apeai Nc: \12!2451G0M/2017 

7 The apceant has contended that extended period under proviso to Section 

73(1) of the Act is r,ct invokable and that penalty under Section 78 of the Act is also 

not imposabie sce there is no suporession of facts with intent to evade payment of 

service tax However, i find that arguments of the appeUant are not r&evant in the 

present case, since demands were issued within normal period of time mit specified 

under Section 73(1) of the Act and SON has proposed to impose penalty under 

Section 76 of the Act and the impugned order has correctly imposed penalty under 

Section 15 of The Act and not under Section 78 of the Act. Since the appellant failed 

to pay service tax despite position of law is very clear and despite demand of the 

eariier pehod was confirmed. 

8. in view of above, I uphold the impugned order and reject appeal filed by the 

a pp a ant. 

- 4 T ic d 

9. The appeals filed by the appeilant are disposed off in above terms. 

By Soeed cost 
0. 

(c*o d'k) 

iT3 (3i'rlc.) 

The Principal Chief Commissioner, CGST & Central Excise, Ahrnedabad Zone, 
Ahmedabad for kind information please. 

2) The Commissioner, CGST & Central Excise, Gandhidham Commissionerate, 
Gandhidham for necessary action. 

3) The Deputy Commissioner, Central GST Division. Anjar-Bhachau for necessary 
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