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Urier Section 86 of' the Finance Act, 1994 an appeal lies to:- 

(I) i-Itr tvft Hl-01T o'ir     t 11l  i4ii Tipntir frn 
ocil2, ll,atldl  1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. 
Puram, New Delhi in all matters relating to classification and valuation. 

(a) , ti I -nr I ii ii I fliT anft srtftrr  efbrr ep- FT di - I 
ii-f.Tr IT4l1 , idl4 i'1 i iii dIiI- ao.' t Ti a1I-jI TTTH/ 
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The apneai to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed 
under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at 
least should be accompanied by a fee of Rs. 1 000J- Rs.5000/- Rs.10,COO/- where amount of duty 
demand/interest/penaitir/refund is upto 5 Lac. o Lac to 50 Lac and above 50 Lac respectively ifi 
the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sebtor 
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The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeilate Tribunal 
Shall be filed n quadruplicate in Form S.T.5 as prescribed under ule 9(]) of the bervice Tax  Rules. 
1994 and Shall be accompanied by a cony of the order appealed against (one of whcti shall be 
certied copy) and should be accompanied by a fees of Rs: 1000/- where the amount of service tax 
& interest aemanded & penaltr levied of Rs. 5 Lakhs or less Rs.5000- where the amount of 
service tax & interest demanded & penalty levied is more than fve laiths but not exceeding Rs. Fifty 
Lakhs Rs. 10,000/- where the amount of service tax & interest demanded & penalty levied is mor 
than fifty Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the 
bench o( nominated Public Sector Bank of the place where the bench or Tribunal is situated. / 
Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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Appeal No; V216/GDM/2018 

:: ORDER IN APPEAL::  

M/s. Nihal Projects, Village Meghpar (Kumbhardi), Behind Ram Mandir, 

Galpadar Road, Anjar - Gujarat (hereinafter referred to as 'appellant') filed 

present appeal against Order-in-Original No. 16/2017-18 dated 31.01.2018 

(hereinafter referred to as "impugned order") passed by the Deputy 

Commissioner, Central GST Division, Anjar-Bhachau (Kutch) (hereinafter 

referred to as "the adjudicating authority"): - 

2 The brief facts of the case are that the investigation revea!ed that the 

appeHant provided "Supply of Tangible Goods Service" and 'Site Preparation 

and Clearance" services and not paid service tax by claiming exemption under 

Notification No 17/2011-ST dated 01 .03.2011 as amended vide 12/2013-ST dated 

01.07.2013. Show Cause Notice No. Vl/16-62/CEP/2013-14 dated 11.10.2017 

was issued to the appellant demanding Service Tax of Rs. 16,07,487/- for the 

period from 1.1.2013 to 30.6.2015 under Section 73(1) of the Finance Act, 

1994 (hereinafter referred to as "the Act") along with interest under Section 

75 of the Act, imposition of penalty under Section 77 of the Act for failure to 

assess service tax liability and imposition of penalty Section 78 of the Act. 

The lower adjudicating authority vide impugned order confirmed Service Tax 

of Rs. 16,07,487/- along with interest, imposed penalty of Rs. 10000/- under 

Section 77 of the Act and also imposed penalty of Rs. 16,07,487!- under 

Section 78 of the Act. 

3. Being aggrieved with the impugned order, appellant preferred the 

present appeal, inter-alia, on the following grounds:- 

(i) The appellant has provided services to M/s. Torrent Energy Limited 

Energy Limited which was approved as a co-developer for providing 

infrastructure facilities for power generation in the MPSEZ, Dahej, by the 

Ministry of Commerce & Industry, Department of Commerce. M/s. Torrent 

Energy Limited contracted the part of the work for providing the infrastructure 

services to M!s. Siemens Limited, which sub-contracted the part of the above 

work to M/s. Siniplex Infrastructure Limited in the capacity of a first layer Sub-

Contractor for the Co-Developer M/s. Torrent Energy Limited. Mis. Simplex 

Infrastructure Limited further sub-contracted the excavation work of 

foundation, slab, pits, etc. in all types of soil; excavation in all types of soil for 

PAB structure including trimming and levelling of slopes and bottom; 

excavation of roads and drains in all types of soil; disposal of excavated soil 

from OGEN site to designated dumping yard of M/s. Torrent Energy Limited 

Energy Limited; hiring of Excavator-Tata Hitachi-EX 110 and Dumper SIL-

00001 at Mega Power Project of M/s. Torrent Energy Limited Energy Limited 
Page No. 3 of 9 



4 

APpeal No. V2/6!GDM!2018 

to the AppeHant in a capacity of second yer sub-contractor to the SEZ Co-

Developer. Mis. Torrent Energy Limited Energy Limited. The appeUant has 

submitted copy of work orders received from M/s. Simpex rastructure  

Limited duly certifying that the work undertaken by the appellant is exclusively 

used for authorized operations in SEZ and classifying under the approved list 

of services by the Ministry of Commerce & industry. The acceilan t has 

exercised an option to take exemption from service tax instead of charging 

service tax and the SEZ unit or D&veIqpr claiming exempton by way of 

refund in terms of Notification No. 1712011-ST dated 01.03.2011. Notification 

No. 40/2012-ST dated 20.06.2012 and Notificaton No. 1212013-ST dated 

01.07.2013. 

(ii) The appellant submitted that tne services undertaken by them were 

exclusively used and consumed by the Co-developer Mls. Tcrrent Energy 

Limited for the authorized and approved operations of the SEZ. The work is 

relating to the immovable property situated at the SEZ of the Cc-developer 

and thus the place of provision shall be determined as per the Rue 5 of the 

Place Of Provision Rules, 2012 and the sub-clause (iii) of the clause (a) of 

the pare 2 of the Notification No. 4012012 viz, the place of orovision for the 

excavation work shall be the location of the immovable property and for the 

supply of tangible goods shall be the location of service recipient who does 

not own to carry on any business other than the operations in the SEZ. 

(iii) The activities undertaken for the period from Oct-2011 to Sept-2012 

were declared under Voluntary Compliance Encouragement Scheme (VCES), 

2013 and had duly received acknowledgement, hence, the same activities 

cannot be set liable to service tax for the subsequent period. 

(iv) The provision of any other Act contrary to the non-obstante clause 

cannot prevail over the non-obstante clause of the Special Economic Zones 

(SEZ) Act, 2005. The appellant relied upon decisions in the cases of Tata 

Consultancy Services Ltd. reported as 2013 (29) STR 393 (Tn. — Mumbai), 

Sujana Metal Products Ltd. reported as 2011(273) E.L.T. i'2 (T.-Bang.), 

Reliance Ports and Terminals Ltd. reported as 2015 (40) S.T.R. 200 (Tn.-

Ahmd.), Reliance Industries Ltd. reported as 2016 (41) S.T.R. 465 (Tn.-

Mumbai), irtas Pharma Ltd. repor'ed as 2013 (32) STR 543 (Th. — Ahmd.), 

Zydus Technologies Ltd. reported as 2C15 (39) S.T.R. 657 Tni. -Ah 

SICOM Ltd. 2009 (233) E.L.T. 433 (S.C.), K. Parasuramaiah vs. Porkur 

Lakshamma reported as AIR 196 AP 220, M. Vekagapa reported as AIR 

1994 SC 1343, Brij Raj Krishna reported as AiR 1951 SO 115, G.M. Kokil 

reported as AiR 1984 SC 1022. 

Page No. 4 oF 9 
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(v) The appeHant submitted that substantial benefit cannot be taken away 

by mere procedural lapses. The appeUant relied upon the decisions in the 

cases of MIs. Jolly Board reported as 2017 (49) S.T.R. 620 (Tn. - Mumbai), 

Eon Kharadi Infrastructure Pvt. Ltd. reported as 2015 (39) S.T.R. 267 (Tn. - 

Mumbai), Deloitte Haskins & Sells reported as 2015 (38) S.T.R. 1220 (Tn. - 

Mumbai), Barclays technology Centre India (P) Ltd. reported as 2015 (38) 

S.T.R. 35 (Tn. - Murnbai), Repro India Ltd., RE: Tulsyan NEC Ltd. reported as 

2014 (313) E.L.T. 977 (G.O.l.), RE: I. Seva Systems Pvt. Ltd. reported as 

2007 (7) S.T.R. 242 (Cornmr. Appl.).' 

(vi) The taxable amount of Rs. 16,10,198!- taxed in FY. 2014-15 is relating 

to the retention money which was earlier deducted and transferred to M/s. 

Simplex Infrastructure Limited debtors account in FY. 2014-15 as the same 

was due. The appellant submitted copy of ledgers of 'retention money deposit' 

account and 'Simplex Infrastructure Limited Infra Ltd.' account and submitted 

that at the time of deduction the appellant was recognizing the amount 

deducted as income in the period when the invoice amount is received from 

M/s. Simplex infrastructure Limited and 'retention money deposit' account 

recognzed as current asset in the books of accounts. When the defined 

activity is approved by M/s. Simplex Infrastructure Limited, the amounts 

deducted earlier is due to be payable by M/s. Simplex Infrastructure Liinited 

and the amount so deducted is debited to the debtors ledger i.e. 'Simples 

Infra Ltd. — Dahej" account cannot be taxed again in the period when only the 

amount of deduction was due. 

(vii) Extended period is invocable only in cases of contravention of any of 

the provisions of Chapter V or of the rules made thereunder with intentS to 

evade payment of service tax. There was neither any malafide intention nor 

any intention to evade payment of tax and the issue is arising out of the 

interpretation of the statutory provisions of law. The appellant has also filed 

ST-3 returns for the relevant period and therefore, the appellant has not 

suppressed the facts and evaded payment of service tax. The facts were in 

knowledge of the department not only for the disputed period but also for the 

earlier period for the same activities. The appellant relied upon many cases 

like Adani Gas P. Ltd. reported as 2017 (51) S.T.R. 394 (Tn. — Ahrnd.), Tata 

Pigments Ltd. reported as 2016 (45) S.T.R. 256 (Tn. - Kolkata), RIVAA 

Textiles inds. Ltd. reported as 2015 (322) E.L.T. 90 (Guj.), Swiss Parenterals 

Pvt. Ltd. reported as 2014 (308) E.L.T. 81 (Tn. — Ahmd.), ITC Ltd. reported as 

2013 (295) E.L.T. A64 (S.C.), Nizam Sugar Factory reported as 2008 (9) 

S.T.R. 314 (S.C.). 
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- (viii) The penalty under Section 78 of the Act cannot be im osed n absence 

of fraud or collusion or willful mis-statement or suppression of facts or 

contravention of any provisions of the Act or Rules framed thereunder with 

intent to evade payment of servce tax. AU the details for the disc period 

have been submitted to the department without suppressing any fact and the 

department was aware of the facts of the case. The aceant relied on 

decisions in the cases of Bhoruka ?Lmnurn Ltd. reported as 217 (51) STR 

418 (Tn. - Bang.), Modern Wooens eperted as 2017 (52) ST. 288 (Tn. — 

Del.), GE india Industrial Fvt. Ltd. reported as 2017 (51) ST 420 (Tn. — 

Del.). United Communication reported as 2012 (281) ET 168 (Kar.), 

Darmania Telecom reported as 2009 (4) STR 145 (P&H), Sar:fin reoorted as 

2009 (13) STR 551 (Tn. Koikata). 

(ix) The appellant is registered since 2.32009, had fUed a returns within 

due date and maintained Books of Accounts and had issued tne invoice in 

accordance with the provisions of the Act. Thus. penalty under Section 77 of 

the Act cannot be imposed without proper justification. The apceant relied 

upon the decisions in the cases of Sree Kenya Combines recr:ed as 2016 

(43) SIR 604 (Tn. — Hyd.), Rohan Motors Ltd. reported as 20:5 (40) STR 

1153 (Tn. — Del.), Beena Goyal reported as 2013 (29) SIR 375 (Thi. — DeL). 

4. Personal hearing in the matter was attended by Ms. Pooja Jwa Chartered 

Accountant, who reiterated tne grouros c appeai ana also sudmrctec ma: ecton 51 

of SEZ Act nas overriding effect on ai cmne jkct, that ah serices unceraKen oy me 

appellant are exclusively used in SEZ; that mere procedural lapses cant take away 

substantive benefits: that the activities underaken from Oct. 2011 to Set. 2312 were 

declared under VCES, 2013. for omner servces and service tax so aan. can t ce 

demanded now on these services; the: retent on money of Rs. 16.13 received in 

2014-15 had been booked as income in orecus years and hence, this amount is not 

liable to service tax again; that MIs. Simex nfrastructu:e Limfted has sued. diesel 

free of cost amounting to Rs. 9,11.413!- ard no service tax is payable as per 

judgement of the Hon'ble Supreme Court in the case of Bhayana Builders reported as 

2018 (10) GSTL 118 (SC); that e.xterde:i period is not invokaoe and cenaity under 

Section 78 of the Act is also not mposab as they have not suoressed any facts with 

intent to evade rayment of service :ex. 

FINDINGS:  

5 I have carefully gone through ects the case, impugned order, grounds of 

appeal and the submissions made curing personal hearing. The isa be decided in 

the present case is as to whether the imugned order confirming demand of service 

Pogeo.8cf9 
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tax along with interest and imposing penalty under Section 77 and under Section 78 of 

the Act is legal, proper and correct or not. 

6. The appellant argued that they provided services to M/s. Simplex infrastructure 

Limited in the capacity of 2nd  layer sub-contractor and M/s. Simplex Infrastructure 

Limited provided services to M/s. Siemens Limited, which provided taxable services to 

Mis. Torrent Energy Limited, co-developer of MPSEZ, Dahej and therefore they are 

entitled for ab-initio exemption from payment of service tax under Notification No. 

17/2011-ST dated 01.03.2011, Notification No. 40/2012-ST dated 20.06.2012 

and Notification No. 12/2013-ST dated 01 .07.2013. I find that Notification No. 

17/2011-ST dated 01.03.2011, Notification No. 40/2012-ST dated 20.06.2012 

did not provide ab-initio exemption from service tax to the service providers. 

Notification No. 12/2013-ST dated 31.07.2013 provides ab-initio exemption 

from payment of service tax to service provider for services which are used 

for authorized operations in SEZ. In the present case, the appellant has 

submitted copy of work orders received by them from M/s. Simplex 

Infrastructure Limited, copy of work orders received by MIs. Simplex 

Infrastructure Limited from M/s. Siemens Limited, copy of letter of approval to 

M/s. Torrent Energy Limited as co-developer in MPSEZ, Dahej, copy of Form 

A-i given by M/s. Torrent Energy Limited declaring M/s. Siemens India 

Limited as a service provider and copy of Form A-2 issued by the Deputy 

Commissioner, Central Excise & Service Tax, Bharuch for procurement of 

services from M/s. Siemens Limited: that all these documents put together 

establish that the appellant has ultimately provided services for authorized 

operations of co-developer of SEZ i.e. M/s. Torrent Energy Limited. Hence, I 

am of the considered view that the appellant is eligible for exemption from 

payment of service tax from 1.7.2013. However, the period of dispute under 

impugned SCN is from 1.1.2013 to 30.6.2015 and hence, I uphold the demand 

of service tax for the period from 1.1.2013 to 30.6.2013 during which ab-initio 

exemption was not available to the appellant. Therefore, the appellant is 

required to pay service tax along with interest on services rendered during the 

period from 1.1.2013 to 30.62013. However, I set aside demand of service 

tax for the period from 1.7.2013 to 30.6.2015 since it is established that the 

appellant had ultimately provided services to SEZ co-developer for authorized 

operations in SEZ. 

7. The appellant contended that the activities undertaken for the period 

from Oct-2011 to Sept-2012 were declared under Voluntary Compliance 

Encouragement Scheme (VCES), 2013. I find that the VCES, 2013 scheme 

was operational for servicetax payable during the period upto 31.12.2012, 

whereas service tax under the impugned SCN has been demanded for the 
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period from 1.1.2013 to 30.6.20r5. aso find that the a eant during 

investigation. vide their letter dated 25 1 120i6 had informed that they had 

not declared the exempted services nme in VCES dec raton. Hence, 

find that this argument of the appehent not sustainece and they are 

required to pay service tax for the servcss provided by them whcn are not 

exempted and for the services rcvideo tO SZ if not ab-ito exempted for 

any period from 1.1.2013 to 30.6.2013. 

8. The appeHant argued that retention money of Rs. 16,10.198!- deducted 

earlier was liable to be paid by vu!s. Simoex infrastructure 

amount so deducted was debed to the debtors edger i.e. Sirnclex infra Ltd. 

— Dahej" account cannot be taxed again sInce the appellant nas aready oaid 

service tax on that amount. 1 fInd th2t the appeUant was not ab a :o pay 

service tax on retention money realized in FY 2014-15 towards services 

provided earlier on which service tax flas been paid. Hence, nave no opuon 

but to set aside demand of sevice tax 

16,10,198!-. 

- .-' .. , . D LHS ..: rS. 

9. The appellant argued that Mis. Sim;ex infrastructure Ln!ted had supplied 

and the 

diesel free of cost amounting to Rs. 9.11.413- and no service tax Is avabie as per 

judgement of the Hon'ble Supreme Court the case of 8hayana Builders reported as 

2018 (10) GSTL 118 (SC). find that the appeant has produced copy of work orders 

for hiring of Excavator and Dumpers wherein it has been clearly stated that diesel will 

be supplied free of cost by the service receiver. in that case, I find that value of diesel 

oil supplied free of cost by the servca receiver cannot form part of the taxable value of 

the services provided as per judgement of the Honbie Supreme Court in the case of 

Bhayana Builders reported as 2018 '10) (.STL 118 (SC). Hence, set ase demand 

of service tax on va!ue of diesel o splied free or cost to the apeant. 

10. The appellant contended that th extended period is not invokabie and 

penalty is not imposable under Seoticn 78 of the Act since :ners is no 

suppression of facts with intent to cads payment of service :ax. find that 

the appellant has considered disutecI services as exemotec sarces and not 

disclosed these services to the department ana thereby sup rassed th.e facts 

with intent to evade paymer: of serv;ce tax. Had the been not 

conducted by the Department tho e\5SlOfl c service would have 

remained undetected. Hence, I inc that ;CN has v been issuec invoking 

extended period under proviso th Sation 731) of the Act and per. at under 

Section 78 of the Act is also imnooebs or the llant. However. find that 

the transactions were recoroed in the secifi5O recoros maintained by the 

appellant hence, the penalty imooseca under Section 78 of the Act would be 
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50% of demand of service tax upheld this order as per proviso to Section 

78 of the Act. 

10.1. Reaardn penalty imposed under Section 77 of the Act, find that the 

appeiant fafled, to assess their service tax liability towards rendering of 

services under ispute provided to MIs. Simplex Infrastructure Limited and 

therefore penahy under Section 77 of the Act is justifiable. 

11. In view of above, I uphold demand of service tax for the period from 1.1.2013 

to 30.6.2013 along with interest and also uphold penalty imposed under Section 77 of 

the Act. however. penalty imposable under Section 78 of the Act is reduced to 50% of 

the demand upac 

. 3I-f1 R $3 rtcRI iiCkct ci1 IH 1!c1 

12. The ar CCI filed by the appellant is disposed off in above terms. 

I; #	 (ci) 

t1 '31li (3-ff) 
By Speed os  

To, 

Copvtc:  
\ /f) The ?rincipai Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for kind information please. 
2) The Commissioner. CGST & Central Excise, Gandhidham Commissionerate, 

Gandhidham (Kutch) for necessary action. 
3) The Deputy Commissioner, Central GST Division, Anjar-Bhachau, for necessary 

\__4_ 

Page No. 9 of 9 



0 


