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Arising out of above mentioned 010 issued by Additional/JoinllDepuly/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gandhidham 

tT 31411cbd & i%ciic1 r .ii -i tr q9T /Name & Address of the Appellant & Respondent 

M/s. Vishnu Export, Plot No. 109 & 209,Ganga Complex, S.D.F. Phase-Il, Kandla 

Special Economic Zone (KASEZ)Gandhidham-370230 (Kutch)Gandhidham-370230 

(Kutch) 

T 3tTr(3Ittfl) ti mrf8tr  CI,I -.i1if d' * .9eqd 'AJIJ'ei  / mllrwTor tP18T 3TfllT OII T 1't'dI lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) flet 1lc-'i ,olar .j,-M14 qi.r,i y4f?1ar ttttItwi r gj 3jtfty, wtor  trx 3T1PnT 1944 $ ttm 35B 
Ilc,{ 3tI11T, 1994 t ttlTt 86 311T#1T 111c1  l 11 T4nft I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) a41'*,'i jc.'qiw.i * a1fse t* ,ii  1liir ireo.i trer g ei 3ofteIPr .-tiet(1aw $ ¶tw tfl', 'L .c•w O 
2,3t..,a$, 1floIIv I! 
The specialThench of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purem, New Delhi in all 
matters relating to classification and valuation. 

(ii) 41k.o 1(a) * QdIC W 3jtftf 3rTaT 1 t* 3T* ftit   3i°tt rt ' 1oi'ee 3T4lr iilI*i 
(tT&) i '1ir alar tfl1t,,, Irtki ltT1 5Th 3T1Tht 3iiOIeIC- 1°ot ft .it.l1 ilo Il 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Ohaumali Ohawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3of1 .-itleui ram 3e4l wr * lv aar -qt (31ye) (eo1lQc, 2001, ¶i  6 3T tflft l'i 
71* EA3 f ili'( * t71T snrr oile I r, 51flT i'ii r aiir  t ait°T 

riii air ,,ij.ii, qv 5 iva 5 iijei tV rr 50     nr 3fmT 50 f1R .040 * 3il1tl * ewnr: 1,000/- 
qk, 5,000/- $  3rsmi 10,000/- e'i  ti fs/Ifte IaIT t v(l  wti 1ftfe r toyrjr, iefIXlT 3T4tttIxr 

.-meiF1e,i t TRST iew Ii-cot raTIT * +fl If ei1i.iq, 71O e,cio&1 ,ii1 )iyr(,f ho ooc uII 1mlT ,,iiif xii1v I 
i9-c OT 3F.Idi.1, * *1 3 111051 * tT ti1 irfli eeI)d 30fl*PT .-oilbwoi *r 111151 f 7T1r I rlPT 311t11 ( 31th) 

fv 311*OF-0 o'inr 500/- etv 1 l5llfrftle jt STSIT woSIT e'l'ii li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Ps. 
1,000/- Rs.5000/-, Rs.1O,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
Sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of slay shall be accompanied by a fee of Rs. 500/-. 

3~ll0T .-itietf#t tS15 3I4t, 1,-i 3II171. 1994 r tit 86(1) 3tae ate4. Sieiau4I, 1994,   9(i) 
offt IT°1 S.T.-5 * 01ff * T alT 11fl ,ai' 01171 Oe 3t1r * l  3ITtfe 1 sioff t, i4 tt'omr *  

(371* * tt   0nv) 311T tT* * 71 * 7171 ow 01111, .sti *1515T 4T 71T'T ,w1ii 4T ooT°r  3f(T 'iiui 71011 
 01tlV 5 ends 011 ie  miT, 5 no qor arT 50 c'itO( 01V rro 317101150 .040 * 311I171 nI 717111: 1,000/- .tu), 5,000/- 

.0M 317071 10,000/- .0'44 711 fflattftnT 011711 111150 1 1111 *iei'.i 71l Ifttftftnr art 7pinnar, e1Ztci 31111*100 -tt01lFiwouI *1 Itti 0 
iiew o1i-ct  110 ¶*1 ft l.iw 00 r * 01t1 oti11 ).01n1,d ar i'rc 601w tmtr it.e oii(tr I rot1i iq arm 

tar t 300 111051 * ki1 SIT11T iflI 0101111ff 311fle110 ,-.0I01I,,(ut f 111e11 1t7111 I 171°IT 3ITr (1 31111) tb 111v 3trx o 
500/- 71070 7111 1SN/lftff Ir Otati wil 'lii li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount, of service lex & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of slay shall be accompanied by a fee of Rs.500/- 

(B) 



(C) 

(1) 

(v)  

(vi)  

(D) 

(I) ff 3T1f11smr, 1994 r tSRT 86 r 3t-tlR13f (2) 1s (2A) r irn?t 3tSr, ni )iinie)l, 1994, v fu 9(2) ir 

9(2A) r  ltftSr S.T.-7 t ott i01 v  8111 3vei, llr 5-4l 315TaT 3liot (3ltfttfl, Pr e-uc. rp 

ceII rn1r 3lTr *1 'rlre *i li (3Srf * r cif csn1tSr flsft lirfiv) 3ftt OfT gi.0 1u4' 39SrtT onemi eII, ;l:lv 

cqlC, s.i/ oinn, lt at4tn.1'rzr iiI1q.ti t iist ,e  it r M 3nr r sft liRt * ie11 #,,,fl 'fl I I 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Servi'ce Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) fij-e ni, - - nrr *emw ontl%flar viI1.*iui (-~.c) * rfr tft(f r eiis  * 8-1 zi-' 3tflisr 1944 t 

rim 35fTtF 4v oft ¶kCflI 3nl11T, 1994 T rilu 83 *1 3ft1*1T li1 n ft  t lr , flIT 31*nr t e1 3nMllr 

* 3ITt  ror .jc-'uc, nihmai w tisr 10 Itt (10%), or lijlr ri* iii ¶oi1i . lit Jl.1l, OfSr 4'ctc .,ie).ii 

0aiI?ci , lifT IliTtilIT (1l 01W, I1 flIT * 3/110)TT OPIt 1 011* Iv) 31ld lt lift 6IT * 3llltlil Si' 6l 
 fT 3ttt)7r js  1v siv * ii1r 

(i) rlm1131TtTwlt 

(ii) isr8v atTr tf 7f 'evl{ 11111 

(iii) :ftSi 0th (eoiie  x 2ei 6 ortMtr sr i'ii' 

- fr flIT elm eiTatiw 1Ie (Ii'. 2) 3ellliflrnpt 2014 nroj * Ift oi)'Iv'vi1i r tni )imthor 

1W 3itf( fTSr 314'rti' li SiTllig  l*l/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994. an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Re. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 

(i) amount determined under Section 11 D: 
(ii) amount of erroneous Cenvat Credit taken 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shalt not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act. 2014. 

8TRSr Sit 'ITtt81°T 3itSt: 
Revision application to Government of India: 

r oiir r thttUt lI11'h1 i1J-.1I4Id lltJtsfr *, C .ic"fl nri 3n1f11elIT, 1994 r riir 35EE stor c- 3)ots'j7r aen 
111v, lilmI•r, fTsrllWT 311&85r *4, (tci aiei, I,wi-  ¶iii, vftnf lilrlr, n.i. ltt 111W, ir. 111*, w$l11S*-li000i, t 
lir ,,iiii onlvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application, Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 110Sf 85 lt'4f IliI1 85 J1IJ *, 0TT iwei ff1 11TSt lift 1  4Ilt ITSIT If 8t 4I(IJ1f 85 ui set  311W q*ewi TT 
ltSfr fif fTlir 115rt 1[   ITfilt 4stIJ1 *5 cI1, Sri ¶ft ITSIT l * Zi ITSTT°T * 111Sf 85 85 ckr.i, (11  liT 

1sfl IlfilT * TTSf *5 85 J-HJ1C  *11 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

siR 85 If fi1* (1% 111 f11(1Tf lit 1 11W 85 ()j)UI _ 111Sf tit 1T 7T 8,rc ic'-li 1r1W 85 ot (1) 85 
t*selfl( ffl  Tth dthfll / 

In case of rebate of duty of excise on goods exported to any country or tenitory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

i(?. eis. lilT ITSIfTiST fi,'  (ii iilm 85 ait, 'ii.i sir nISr 1* setsi  1e emit l / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

ll1l18'fl0t 3r'lC 85 c4I1 115li1 *5 85 flV 1* flIT 3fj5 fT se*5 1Th1W elllitllSl'( 85  t si 

3riftlr1*3nr(3~lvr)8elsrfcc131f11se1r (Sr. 2), 1998 tTtRT 10985liTIici tS1tdI5M  3thliteiiii( i* 

'4Ilkc1  liv 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

eet1 31T8fTSt t t teiftlli fTL1t iiwsr EA-8 *, 1* *t *5-k 'sii 11th (3fTSr) (1i'iioc'ff, 2001, 85 Iui 9 85 310t)71  , 
fl1T3r851TfteT85311l'3toft4i1v I  
liu1Vl 111°f Y 5c'llC, 111W 31fft1lilT, 1944 t eliv 35-EE 85 dflcl 1ITf11Tf 111W t 31100511ff 85 1lWl 85 titt tt TR-6 ft crl 
#clo1 sift ,aiT1 eiivi / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

it atr85tsr 85 aisr )-i1l/ie ffttiW.tor 111W t 3110rsiff t   nTiv I 
e1Jj t0t1T 1W c'H( Sit j51t1 lilt t f 11'T* 200/- lit ITSITTISr 18510t 011°f 3ftt sef ic''i tliuf 1W ruSS *'i8 * .4lCI 5t Oft 

 1000 -I SiT 11ldb,1 Poti 01W I 
The revision apptcation shall be accompanied by a fee of Rs. 2001- where' the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

 v 3iiftr * w js 3uftft Sir irunr i*5 01108SF 11,St nttr *5 1ts.' r t smoimr, s'ki st *)sr uirui raI4l t ottor 85 
 5ff t f8Seo tT& i) * 85 fats SlSTllj 31tfflIT mrsi1fINsiw 1* im 31lot sii  1mwtt 1W aiisr (u omit I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) SRflITI8SII1T h5LlIe1 ltSlit 3Tff11S1R, 1975, 85 39I)ff-1 85 3911Sf 11 3ilfttt V 1W 3ilftlr *t 0llf lit 1tfifttT 6.50  SiT 
lIllefq 101W ft185s ofert e'lrul eilet I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule.l in terms of the Court Fee Act,1975, as amended. 

(F) flsui 101W, 80S*)IT 3cliW, 1r1W tr  unl'es 31$ttft'fT 1Wllllltrliwr (li14 1l) 1Zth1itt, 1982 * a(fT(i 1W 311W 111 1.1W eiioi  lift 
i1i-ru1(ru  Zti* 1Iet olti' 3ff 1211Sf 31tSi1*0t fei 011011 f / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3 314%frZf 01llt3lifff lift 3541Sf fT11Sf 'l.Sl * SISEIcI ei'14,, Iffestr 3ffr .ifIrunru 01101101041 85 fff, 35411115ff fruI4'u a5Ilfl5 

www.cbec.gov.in  Sir 8St e'e ft I I 
For the elaborate, detailed and tatest provisions relating to filing of appeal 10 the higher appellate 'authority, the appellant may 
refer to the Departmental website www.cbec.gov.iri 
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Appeal No. V2117/EA2/GDM/2017 

:: ORDER IN APPEAL::  

The Commissioner, Central GST & Central Excise, Gandhidham 

(Kutch) (hereinafter referred to as 'the department') filed present appeal 

against Order-In-Original No. ST132812017-18 dated 23.6.2017 (hereinafter 

referred to as "the impugned order") passed by the Assistant 

Commissioner, Service Tax Division, Gandhidham (Kutch) (hereinafter 

referred to as "the lower adjudicating authority") in the case of M/s. Vishnu 

Export, Plot No. 109 & 209, Ganga Complex, S.D.F. Phase-Il, Kandla 

Special Economic Zone, Gandhidham — 370230 (hereinafter referred to as 

"the respondent'). 

2. The brief facts of the case are that the respondent, having Service 

Tax Registration No. AALFV9288NSD003 and holder of Letter of Approval 

No. KASEZ/lA/10/2013-14/6250 dated 18.9.2013 issued by KASEZ, 

Gandhidham (Kutch) filed refund claim of service tax under Notification No. 

12/2013-ST dated 1.7.2013 of Rs. 1,80,78,526/- paid by them from 

October, 2016 to December, 2016 in the category of 'intellectual property 

service' received by them. The refund claim was sanctioned by the lower 

adjudicating authority vide impugned order. 

3. Being aggrieved with the impugned order, department preferred 

present appeal, interalia, on the following grounds: - 

(i) The refund claim was filed by M/s. Vishnu Export, a partnership firm 

constituted by three partners viz. Shri Ankur Garg, Shri Archit Garg and 

Shri Sajal Garg, however, it is apparent from the facts that the said 

partnership firm had not obtained any Letter of Approval and also not 

executed LUT with KASEZ. The Letter of Approval which was obtained is a 

different legal entity and it is a proprietorship concern of Shri Ankur Garg in 

the same name of M/s. Vishnu Export. It was never revealed before any 

authorities as to how the operations of partnership firm and a proprietorship 

concern with the same name were being made from the same address of 

KASEZ. There is no clarity about the relation between the partnership firm 

and the proprietorship concern, being run in the same name and style from 

the same premises. 

Page No.3 of 11 



Appeal No. V2117/EA2/GDM/2017 

(ii) As per details provided in the refund application, the respondent was 

holding IEC No. 0813010179 dated 26.7.2013 but the said IEC have been 

allotted to a partnership firm constituted by three partners viz. Shri Kamal 

Lalwani, Shri Dilipkumar Lalwani and Shri Ankur Garg. Against this, the 

respondent has declared to be a holder of Service Tax registration No. 

AALFV9288NSD003 issued to them on 8.1 .2016 wherein constitution of the 

registration holder is mentioned as partnership firm and the Bank Account 

No. 914020048301671 with Axis Bank Ltd. Changodar has been 

mentioned in registration application which also indicates that constitution 

of account holder is partnership firm. However, from the notarized 

authorization dated nil executed by three partners of M/s. Vishnu Export in 

favour of Shri Shreyansh Daga, it appears that it is a different partnership 

firm with the same name as name of the partners in the said authorization 

are Shri Ankur Gard, Shri Archit Garg and Shri Sajal Garg. None of these 

firms are holding Letter of Approval and acting as SEZ unit. Thus, these 

firms who had no operations within KASEZ had claimed refund of service 

tax in the guise of SEZ unit and in the absence of proper verification, the 

refund has been granted to them, which is otherwise not due for payment 

to them and in absence of any connection or link of transaction between 

two partnership firms with the same name, the claim appears to have been 

made by a partnership firm, who was not at all eligible to claim the refund 

under Notification No. 12/2013-ST dated 1.7.2013. 

(iii) The respondent provided the Bank statement which did not indicate 

any receipt in foreign exchange. When a firm is claiming refund of such a 

huge amount for the authorized operations within the SEZ, naturally there 

should have been positive flow of revenue of more than the sum of refund 

being claimed by the respondent. 

(iv) The respondent claimed for refund of service tax paid on intellectual 

property service rendered to them by MIs. Vishnu & Company Trademarks 

Pvt. Ltd. towards utilization of trademark "Vimal" for the authorized 

operations, however, looking to non-exclusive brand license agreement 

dated 22.8.2014, it appears that the rights of intellectual property assigned 

in favour of M/s. Vishnu Export, a proprietorship concern of Shri Ankur 

Page No.4 of 11 
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Garg. Thus, there was no apparent contractual relation of the respondent 

with the right-holder M/s. Vishnu & Company Trade Marks Pvt. Ltd. and 

they were not obliged to make any payment in favour of the right holder. 

Hence, the payment stated to have been made by the respondent is either 

for some different purpose or for different transactions, which has no 

connection with the authorized operations in SEZ. 

(v) Even if it is believed that there is a relation of the respondent with the 

agreement dated 22.8.2014, the said agreement was valid upto 31 .8.2016 

only and payment made against such agreement after 31.8.2016 was 

therefore beyond the scope of the agreement and did not cover within the 

scope of the authorized operation and thereby not eligible for exemption 

under Notification No. 12/2013-ST dated 1.7.2013. In the instant case, the 

respondent filed refund claim on the basis of two invoices covering the 

period from 01.04.2016 to 31.8.2016 and from 1.9.2016 to 14.10.2016 

which ought to have been rejected for this reason also. Further, in terms of 

Clause 2.2 of the agreement dated 22.8.20 14, the billing was to be made 

bi-annually on 31st  October for the period from 1st  April to 30th  September 

and on 31st  March for the period from 1st  October to 31st  March. The two 

bills based on which refund claimed were issued on 1.9.2016 for the period 

from 1.4.2016 to 31 .8.2016 and issued on 1.11.2016 for the period from 

1.9.2016 to 14.10.2016. It was alleged that being no specific mention of 

agreement in the invoices and there being no reason to issue the invoice 

deviating the contractual term, the payment made by the respondent 

cannot be connected with their authorized operation in SEZ andthereby 

the respondent has no locus-standi to substantiate their eligibility for 

claiming refund. 

(vi) The respondent has been issued three bills by the service provider 

during FY 2016-17 valued at Rs. 27,07,68,036/- as facts appear from the 

ledger of M/s. Vishnu & Company Trade Marks Pvt. Ltd. The respondent 

claimed refund of service tax of Rs. 1,80,78,526/- pertaining to the period 

from 1.4.2016 to 14.10.2016. The respondent stated in the refund 

application that the turnover of the authorized operations of the SEZ unit for 

the previous financial year was Rs. 1,80,78,526/-. This aspect has never 

Page No. 5ofll 
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been clarified though there appears third transaction of Rs. 13,21,66,010/-

which was also not explained with supporting account details of gross 

turnover during the relevant period. The CA certificate dated 2.6.2017 is 

merely a statement made on the basis of representation from the 

management and nothing else as the same was issued on the basis of 

unaudited figures and without verification by the Chartered Accountant. The 

CA certificate has been issued without Membership number and details of 

the CA and hence such certificate cannot be relied upon. 

(vii) In terms of condition (IV) of Notification No. 12/2013-ST dated 

1.7.2013, the SEZ unit intending to avail exemption or refund under the 

said notification is required to maintain proper account of receipt and use of 

the specified services, on which exemption or refund is claimed for the 

authorized operations in SEZ unit. However, the respondent has avoided 

providing abstracts of any register being maintained by them. 

4. Personal hearing in the matter was attended to by S/Shri N.K. Tiwari, 

Consultant and Ankur Garg, Partner on behalf of the respondent and 

reiterated the findings of the impugned order and submitted compilation of 

documents showing that they changed from proprietorship concern to 

partnership firm w.e.f. 18.12.2014/8.1.2015 onwards duly approved by 

KASEZ; that no service tax was payable by them but they paid service tax 

and hence, refund of service tax paid can't be denied to them; that the 

statement of facts at Para 1.3 of Appeal Memorandum is factually incorrect 

as they were having IEC of Partnership firm w.e.f. 1.9.2014 as is evident 

from lEC certificate produced at Page 68A of the compilation; that grounds 

of appeal at Para 2.1 to Para 2.4 are not relevant; that they have exported 

the goods through their merchant exporter; on query to produce co-relation, 

he sought one week time to submit these details; that Chartered 

Accountant Shri Srikant Bothra is having Membership No. 527805 since 

1.10.2012 as is produced at Page No. 96 of compilation; that appeal may 

be rejected and order upheld. 

4.1 The respondent in their additional written submissions stated that the 

respondent was permitted by the Development Commissioner, KASEZ, 

Gandhidham to manufacture Pan Masala containing tobacco vide Letter of 
Page No. 6 of 11 
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Approval No. 10/2013-14 dated 18.9.2013. The said unit was proprietorship 

concern of Shri Ankur Garg. Shri Ankur Garg entered into a partnership 

deed by admitting Shri Archit Garg and Shri Sajal Garg vide deed of 

partnership dated 20.9.2014 commencing from 1.9.2014. The Joint 

Development Commissioner, KASEZ, Gandhidham vide letter dated 

18.11.2014/8.1.2015 informed that proposal for change of constitution of 

the firm from proprietorship to partnership was accepted. The respondent 

obtained new PAN card in the name of partnership firm and also opened a 

new bank account in the name of partnership firm. The respondent entered 

into a license agreement with M/s. Vishnu & Company Trademarks Pvt. 

Ltd. for use of "VIMAL" trademark on 22.8.2014 and informed to the said 

company on 8.9.2014. The respondent vide deed of partnership dated 

31 .3.2017 made changes in the partners wherein Shri Dilipkumar Laiwani 

and Shri Kamal Laiwani were inducted as partners and informed KASEZ, 

Gandhidham vide letter dated 24.11.2017. The respondent obtained 

service tax registration No. AALFV9288NSD003 on 8.1.2016. The 

respondent thereafter filed refund claim of Rs. 1,80,78,526/- on 19.4.2017 

for the period from 1.4.2016 to 14.10.2016 and started availing ab-initio 

exemption from service tax thereafter. 

4.2 It is submitted that the appeal filed by the department proceeds on an 

incorrect appreciation of facts based on assumption that there were three 

units in the name of Vishnu Export which have been referred as VE-1, VE-2 

and VE-3. The grounds of appeal mentioned at Para 2.1 to Para 2.4 are 

based on assumption that they were different entities, which is factually 

incorrect and are not sustainable. Regarding Para 2.5 of Grounds of 

Appeal, it is submitted that earning of foreign exchange was not required to 

be produced for refund claim filed under Notification No. 12/2013-ST. It is 

also submitted that the goods were exported through merchant exporter, 

however, they submitted documents to demonstrate that the export was of 

the goods manufactured by the respondent and receipt of sale proceed by 

the merchant exporter was in foreign currency. Regarding Para 2.6 of the 

Grounds of Appeal, it is submitted that the refund claim was filed by the 

partnership firm, M/s. Vishnu Export, who had entered into a non-exclusive 

brand license agreement on 23.8.2016 (valid upto 31 .3.2018) with license 
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holder. As regard to period of billing, it is submitted that from 14.10.2016, 

the respondent have been availing ab-initio exemption from service tax and 

therefore, the respondent was liable to pay the amount as per the 

agreement without service tax. As regard to Para 2.10 of the Grounds of 

Appeal, it is submitted that Membership No. of the Chartered Accountant is 

527805 and a copy of certificate of membership in favour of Shri Srikant 

Bothra is produced by the respondent. As regard to Para 2.11 of the 

Grounds of Appeal, it is submitted that the goods manufactured and 

exported by the respondent through merchant exporter bear the brand 

name "VIMAL" and the respondent is maintaining all the records in their 

factory. 

4.3 Though this appeal has been filed by the department but no one 

appeared on any date though personal hearing was fixed on 11.10.2018, 

16.10.2018 and5.11.2018. The submissions of the respondent was sent to 

the Commissioner, CGST & Central Excise, Kutch (Gandhidham) vide 

letter No. V2/17/EA2/GDM/201 7 dated 26.11.2018 for comments but 

nothing was received. Thereafter, reminder was issued on 17.12.2018 but 

the facts stated and contention made by M/s. Vishnu Exports (the 

respondent) were not denied by the department. 

FINDINGS: 

5. I have carefully gone through the facts of the case, the impugned 

order, the grounds of appeal and the submissions made by the appellant 

during and after personal hearing as well as comments made by the 

department. The issue to be decided in the present case is as to whether 

the impugned order sanctioning refund of service tax paid on intellectual 

property service to the respondent is correct, legal and proper or otherwise. 

6. It has been contended in the appeal filed by the department that the 

refund claim was filed by M/s. Vishnu Export, a partnership firm constituted 

by three partners viz. Shri Ankur Garg, Shri Archit Garg and Shri Sajal 

Garg, whereas the Letter of Approval was obtained by a different legal 

entity i.e. proprietorship concern of Shri Ankur Garg in the same name of 

M/s. Vishnu Export. The respondent has submitted that LOA holder 
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proprietorship concern in the name of M/s. Vishnu Export was converted 

into Partnership firm w.e.f. 1.9.2014 and submitted copy of partnership 

deed dated 20.9.2014 and copy of letter dated 18.11.2014/8.1.2015 of the 

then Joint Development Commissioner, KASEZ, Gandhidham accepting 

change of constitution of the firm with the approval of Development 

Commissioner, KASEZ. The respondent obtained new PAN card in the 

name of partnership firm and also opened a new bank account in the name 

of partnership firm; that the respondent vide deed of partnership dated 

31 .3.2017 made changes in the partners wherein Shri Dilipkumar Lalwani 

and Shri Kamal Laiwani were inducted as partners and had informed 

KASEZ, Gandhidham vide their letter dated 24.11.2017 and all these facts 

have not been stated in the Departmental appeal. I find that the respondent 

has sufficiently established that the proprietorship concern, a holder of 

Letter of Approval was converted into Partnership firm having above named 

three partners and also produced copy of partnership deed dated 1.9.2014 

and copy of KASEZ, Gandhidham's letter dated 18.11.2014 approving 

change of constitution of the firm. Hence, I find that the plea of the 

department is not based on facts and hence, cannot be accepted. 

6.1 It has also been contended in the appeal memorandum that the 

respondent had provided the Bank statement, which did not indicate 

receipt of foreign exchange whereas the respondent has submitted that 

evidences of earning of foreign exchange is not required to be furnished for 

the purpose of claiming refund of service tax under Notification No. 

12/2013-ST; they also submitted that the goods were exported through 

merchant exporter and produced ledger account of merchant exporter 

showing receipt of amount in foreign currency. I find that these submissions 

of the respondent are undisputed facts and are required to be accepted in 

absence of denial by the department in their comments. 

6.2 The respondent has contended that the non-exclusive brand license 

agreement with trademark owner was entered with proprietorship concern 

of Shri Ankur Garg and was valid upto 31 .8.2016. I find that the respondent 

has produced sufficient documentary evidences to support their contention 

that they have changed constitution of the firm from proprietorship concern 
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to partnership firm w.e.f. 1.9.2014 and also suitably informed the trademark 

owner. It has also been submitted by the respondent that they entered into 

non-exclusive brand license aqreemeni: with trademark owner on 

23.8.2016, which remained vad upto 31.3.2018 for use of trademark 

"VIMAL". Therefore, I do not firJ any force n the arguments/contention 

made by the department in appeal and this appeal appears to have been 

made without proper verification of facts. 

7. The comments were called for from the Commissioner, Central GST 

& Central Excise, Gandhidham on the written submission dated 2.11.2018, 

however, nothing in contrary to the submissions made by the respondent 

has been submftted. 

7.1 The department in appeal had contended that the respondent had 

been issued three bills by the service provider during FY 2016-17 valued at 

Rs. 27,07,68,036/- as appeared from the ledger of M/s. Vishnu & Company 

Trade Marks Pvt. Ltd, whereas the respondent stated in the refund 

application that the turnover of the authorized operations of the SEZ unit for 

the previous financial year was Rs. 1,80,78,526/-. I find that the respondent 

had filed refund claim of service tax paid on receipt of intellectual property 

service for the period from 1.4.2016 to 14.10.2016 and thereafter, started 

availing ab-initio exemption provided under Notification No. 12/2013-ST, 

which cannot be disputed. In the matrix of the said factual position, the 

respondent would have not declared the details of amount to be 

paid/payable to the trademark owner in their refund application. The 

department contended that CA certificate had been issued without 

Membership number details of the CA issuing such certificate whereas I 

find that the respondent has submitted copy of membership certificate No. 

527805 issued by lCAl to the Chartered Accountant, who issued said 

certificate. As regard to non-maintenance of proper records of receipt of 

service, I find that the respondent has demonstrated that they maintained 

proper records and lawfully filed refund claim of service tax paid on taxable 

services received for authorized operations in SEZ and the claim was found 

correct and proper by the lower adjudicating authority. 

7.3 In view of above facts, I find that the respondent is the same firm 
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which entered into non-exclusive brand license agreement for use of 

registered trademark; that the trademark cner charged and recovered 

service tax from the respondent; that the said service was exclusively used 

for authorized operations in SEZ and therefore, refund of service tax cannot 

be denied to the respondent. Hence, I do not find any infirmity in the 

impugned order and uphold the same. 

8. In view of above, I reject the appeal filed by the department and 

uphold the impugned order sanctioning refund of service tax claimed by the 

respondent in this regard. 

S. 1Ik R1 ct a tF1Et5T 1kl q1cII c1 ,gj '.'llcll 

9. The appeal filed by the department is disposed off as above. 

         

         

3lId (311) 
By Speed Post 
To 
(i) The Commissioner, 

Central GST & Central Excise, 
Gandhidham.(Kutch). 

(i) '31Id, 

___________ 
\3cqic 

ffc) 

(ii) M/s. Vishnu Export, 
Plot No. 109 & 209, 
Ganga Complex, S.D.F. Phase-Il, 
Kandla Special Economic Zone, 
Gandhidham — 370230 

(ii) . 
E[. o5 ici o5, 
iH i.ft.i-ii, 
kcii '&M ii1 'i, 

— oo 

Copy to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad for kind information. 

2) The Assistant Commissioner, GST & Central Excise Division, 
Gandhidham. 

) Guard File. 
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