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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

JrfieTehal & WY &1 @ Td 9ar /Name & Address of the Appeliant & Respondent :-
M/s. Vishnu Export, Plot No. 109 & 209,Ganga Complex, S.D.F. Phase-ll, Kandla
Special ‘Eco'no'mic Zone (KASEZ)Gandhidham-370230 (Kutch)Gandhidham-370230
(Kutch):
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & 'Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal Iiés to:-
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The spemal'7 bench .of Customs‘ Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in alt
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA:3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/-| where amount of duty demand/interest/penalty/refund is upto 5 Lac, 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, 1o the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall bea accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is - more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount, of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar ‘of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is snuated / Application- made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Comimissioner, Central Excise (Appeals} (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appaal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order ' shal| lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penally. where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores;:

Under Central Excise and Service Tax, ‘Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(iiy’ amount of erroneous Cenvat Credit taken;
(iit) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application ‘and appeals pendmg before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision appllcatlon to Government of India:
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A revision application lies to the Under Secretary, to the Government of Indna Revision Application Unit, Mmlstry of Fmance
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to:another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or temlory outside India of on excisable material used in
the manufacture of the goods which are expornied to any country or territory outside India.
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In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty. |
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 'of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is .communicated and shali be

accompanied by two copies each of the OlIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision dppfxcnuon shall be accompamed by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govi. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy " of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-i in terms of the Court Fee Act, 1875, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Cusloms Excise and Service

Appellate Tribunal (Procedure) Rules, 1982,
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For the elaborate, detailed and latest provisions relating to filing of appeal io the higher appellate : aulhonty the appeilant may
refer to the Departmental website www.cbec.gov.in




Appeal No. V2/17/EA2/GDM/2017

.- ORDER IN APPEAL ::
The Commissioner, Central GST & Central Excise, Gandhidham
(Kutch) (hereinafter referred to as ‘the department’) filed present appeal
against Order-In-Original No. ST/328/2017-18 dated 23.6.2017 (hereinafter

referred to as “the impugned order’) passed by the Assistant

Commissioner, Service Tax Division, Gandhidham (Kutch) (hereinafter
referred to as “the lower adjudicating authority”) in the case of M/s. Vishnu
Export, Piot No. 109 & 209, Ganga Complex, S.D.F. Phase-ll, Kandla
Special Economic Zone, Gandhidham — 370230 (hereinafter referred to as

“the respondent’).

2. The brief facts of the case are that the respondent, having Service
Tax Registration No. AALFV9288NSDO003 and holder of Letter of Approval
No. KASEZ/IA/10/2013-14/6250 dated 18.9.2013 issued by KASEZ,
Gandhidham (Kutch) filed refund claim of service tax under Notification No.
12/2013-ST dated 1.7.2013 of Rs. 1,80,78,526/- paid by them from
October, 2016 to December, 2016 in the category of ‘intellectual property
service’ received by them. The refund claim was sanctioned by the lower

adjudicating authority vide impugned order.

3. Being aggrieved with the impugned order, department preferred

present appeal, interalia, on the following grounds: - w@
N

(i) The refund claim was filed by M/s. Vishnu Export, a partnership firm
constituted by three partners viz. Shri Ankur Garg, Shri Archit Garg and
Shri Sajal Garg, however, it is apparent from the facts that the said
partnership firm had not obtained any Letter of Approval and also not
executed LUT with KASEZ. The Letter of Approval which was obtained isa -~
different legal entity and it is a proprietorship concern of Shri Ankur Garg in
the same name of M/s. Vishnu Export. It was never revealed before any
authorities as to how the operations of partnership firm and a proprietorship
concern with the same name were being made from the same address of
KASEZ. There is no clarity about the relation between the partnership firm

and the proprietorship concern, being run in the same name and style from
the same premises.
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Appeal No. V2/17/EA2/GDM/2017

— (i)  As per details provided in the refund application, the respondent was
holding IEC No. 0813010179 dated 26.7.2013 but the said IEC have been
allotted to a partnership firm constituted by three partners viz. Shri Kamal
Lalwani, Shri Dilipkumar Lalwani and Shri Ankur Garg. Against this, the
respondent has declared to be a holder of Service Tax registration No.
AALFV9288NSD003 issued to them on 8.1.2016 wherein constitution of the
registration holder is mentioned as partnership firm and the Bank Account
No. 914020048301671 with Axis Bank Lid. Changodar has been
mentioned in registration application which also indicates that constitution
of account holder is partnership firm. However, from the notarized
authorization dated nil executed by three partners of M/s. Vishnu Export in
favour of Shri Shreyansh Daga, it appears that it is a different partnership
firm with the same name as name of the partners in the said authorization
are Shri Ankur Gard, Shri Archit Garg and Shri Sajal Garg. None of these i
firms are holding Letter of Approval and acting as SEZ unit. Thus, these v
firms who had no operations within KASEZ had claimed refund of service
tax in the guise of SEZ unit and in the absence of proper verification, the
refund has been granted to them, which is otherwise not due for payment
to them and in absence of any connection or link of transaction between
two partnership firms with the same name, the claim appears to have been
made by a partnership firm, who was not at all eligible to claim the refund
under Notification No. 12/2013-ST dated 1.7.2013. R —

(i) The respondent provided the Bank statement which did not indicate
any receipt in foreign exchange. When a firm is claiming refund of such a
huge amount for the authorized operations within the SEZ, naturally there
should have been positive flow of revenue of more than the sum of refund
being claimed by the respondent.

(iv) The respondent claimed for refund of service tax paid on intellectual
property service rendered to them by M/s. Vishnu & Company Trademarks
Pvt. Ltd. towards utilization of trademark “Vimal’ for the authorized
operations, hoWever, looking to non-exciusive brand license agreement
dated 22.8.2014, it appears that the rights of intellectual property assigned

in favour of M/s. Vishnu Export, a proprietorship concern of Shri Ankur
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Appeal No. V2/17/EA2/GDM/2017

— Garg. Thus, there was no apparent contractual relation of the respondent

with the right-hoider M/s. Vishnu & Company Trade Marks Pvt. Ltd. and
they were not obliged to make any payment in favour of the right holder.
Hence, the payment stated to have been made by the respondent is either
for some different purpose or for different transactions, which has no

connection with the authorized operations in SEZ.

(v) Evenifitis believed that there is a relation of the respondent with the
agreement dated 22.8.2014, the said agreement was valid upto 31.8.2016
only and payment made against such agreement after 31.8.2016 was
therefore beyond the scope of the agreement and did not cover within the
scope of the authorized operation and thereby not eligible for exemption
under Notification No. 12/2013-ST dated 1.7.2013. In the instant case, the
respondent filed refund claim on the basis of two invoices covering the
period from 01.04.2016 to 31.8.2016 and from 1.9.2016 to 14.10.2016
which ought to have been rejected for this reason also. Further, in terms of
Clause 2.2 of the agreement dated 22.8.2014, the billing was to be made
bi-annually on 31t October for the period from 1%t April to 30" September
and on 31t March for the period from 1%t October to 315t March. The two
bills based on which refund claimed were issued on 1.9.2016 for the period
from 1.4.2016 to 31.8.2016 and issued on 1.11.2016 for the period from
1.9.2016 to 14.10.2016. It was alleged that being no specific mention of
agreement in the invoices and there being no reason to issue the invoice
deviating the contractual term, the payment made by the respondent
cannot be connected with their authorized operation in SEZ and.thereby

the respondent has no locus-standi to substantiate their eligibility for

claiming refund. | W

(vi) The respondent has been issued three bills by the service provider
during FY 2016-17 valued at Rs. 27,07,68,036/- as facts appear from the
ledger of M/s. Vishnu & Company Trade Marks Pvt. Ltd. The respondent
claimed refund of service tax of Rs. 1,80,78,526/- pertaining to the period
from 1.4.2016 to 14.10.2016. The respondent stated in the refund
application that the turnover of the authorized operations of the SEZ unit for

the previous financial year was Rs. 1,80,78,526/-. This aspect has never
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Appeal No. V2/17/EA2/GDM/2017

~ been clarified though there appears third transaction of Rs. 13,21,66,010/-
which was also not explained with supporting account details of gross
turnover during the relevant period. The CA certificate dated 2.6.2017 is
merely a statement made on the basis of representation from the
management and nothing else as the same was issued on the basis of
unaudited figures and without verification by the Chartered Accountant. The
CA certificate has been issued without Membership number and details of

the CA and hence such certificate cannot be relied upon.

(vii) In terms of condition (IV) of Notification No. 12/2013-ST dated
1.7.2013, the SEZ unit intending to avail exemption or refund under the
said notification is required to maintain proper account of receipt and use of
the specified services, on which exemption or refund is claimed for the
authorized operations in SEZ unit. However, the respondent has avoided

providing abstracts of any register being maintained by them. &N\&/Q

4.  Personal hearing in the matter was attended to by S/Shri N.K. Tiwari,
Consultant and_ Ankur Garg, Partner on behalf of the respondent and
reiterated the findings of the impugned order and submitted compilation of
documents showing that they changed from proprietorship concern to
partnership firm w.e.f. 18.12.2014/8.1.2015 onwards duly approved by
KASEZ;, that no service tax was payable by them but they paid service tax
and hence, refund of service tax paid can’t be denied to them; that the
statement of facts at Para 1.3 of Appeal Memorandum is factually incorrect
as they were having IEC of Partnership firm w.e.f. 1.9.2014 as is evident '9)
from IEC certificate produced at Page 68A of the compilation; that grounds
of appeal at Para 2.1 to Para 2.4 are not relevant; that they have exported
the goods through their merchant exporter; on query to produce co-relation,
he sought one week time to submit these details; that Chartered
Accountant Shrf Srikant Bothra is having Membership No. 527805 since
1.10.2012 as is produced at Page No. 96 of compilation; that appeal may

be rejected and order upheld.

4.1 The respondent in their additional written submissions stated that the
respondent was permitted by the Development Commissioner, KASEZ,

Gandhidham to manufacture Pan Masala containing tobacco vide Letter of
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~ Approval No. 10/2013-14 dated 18.9.2013. The said unit was proprietorship

concern of Shri Ankur Garg. Shri Ankur Garg entered into a partnership

~ deed by admitting Shri Archit Garg and Shri Sajal Garg vide deed of

partnership dated 20.9.2014 commencing from 1.9.2014. The Joint
Development Commissioner, KASEZ, Gandhidham vide letter dated
18.11.2014/8.1.2015 informed that proposal for change of constitution of
the firm from prop'rietorship to partnership was accepted. The respondent
obtained new PAN card in the name of partnership firm and also opened a
new bank account in the name of partnership firm. The respondent entered
into a license agreement with M/s. Vishnu & Company Trademarks Pvt.
Ltd. for use of “VIMAL” trademark on 22.8.2014 and informed to the said
company on 8.9.2014. The respondent vide deed of partnership dated
31.3.2017 made changes in the partners wherein Shri Dilipkumar Lalwani
and Shri Kamal Lalwani were inducted as partners and informed KASEZ,
Gandhidham vide letter dated 24.11.2017. The respondent obtained
service tax registration No. AALFV9288NSDO003 on 8.1.2016. The
respondent thereafter filed refund claim of Rs. 1,80,78,526/- on 19.4.2017
for the period from 1.4.2016 to 14.10.2016 and started availing ab-initio

exemption from service tax thereafter. g@

4.2 |t is submitted that the appeal filed by the department proceeds on an
incorrect appreciation of facts based on assumption that there were three
units in the name of Vishnu Export which have been referred as VE-1, VE-2
and VE-3. The grounds of appeal mentioned at Para 2.1 to Para 2.4 are
based on assumption that they were different entities, which is factually
incorrect and are not sustainable. Regarding Para 2.5 of Grounds of
Appeal, it is submitted that earning of foreign exchange was not required to
be produced for refund claim filed under Notification No. 12/2013-ST. It is
also submitted that the goods were exported through merchant exporter,
however, they submitted documents to demonstrate that the export was of
the goods manufactured by the respondent and receipt of sale proceed by
the merchant exporter was in foreign currency. Regarding Para 2.6 of the

Grounds of Appeal, it is submitted that the refund claim was filed by the

partnership firm, M/s. Vishnu Export, who had entered into a non-exclusive

brand license agreement on 23.8.2016 (valid upto 31.3.2018) with license
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Appeal No. V2/17/EA2/GDM/2017

~ holder. As regard to period of billing, it is submitted that from 14.10.2016,
the respondent have been availing ab-initio exemption from service tax and
therefore, the respondent was liable to pay the amount as per the
agreement without service tax. As regard to Para 2.10 of the Grounds of
Appeal, it is submitted that Membership No. of the Chartered Accountant is
527805 and a copy of certificate of membership in favour of Shri Srikant
Bothra is produced by the respondent. As regard to Para 2.11 of the
Grounds of Appeal, it is submitted that the goods manufactured and
exported by the respondent through merchant exporter bear the brand
name “VIMAL” and the respondent is maintaining ali the records in their

factory.

4.3 Though this appeal has been filed by the department but no one
appeared on any date though personal hearing was fixed on 11.10.2018,
16.10.2018 and'5.11.2018. The submissions of the respondent was sent to
the Commissioner, CGST & Central Excise, Kutch (Gandhidham) vide
letter No. V2/17/EA2/GDM/2017 dated 26.11.2018 for comments but
nothing was received. Thereafter, reminder was issued on 17.12.2018 but
the facts stated and contention made by M/s. Vishnu Exports (the

respondent) were not denied by the department. W

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned
order, the grounds of appeal and the submissions made by the appellant
during and after personal hearing as well as comments made by the
department. The issue to be decided in the present case is as to whether
the impugned order sanctioning refund of service tax paid on intellectual

property service to the respondent is correct, legal and proper or otherwise.

6. It has been contended in the appeal filed by the department that the
refund claim was filed by M/s. Vishnu Export, a partnership firm constituted
by three partners viz. Shri Ankur Garg, Shri Archit Garg and Shri Sajal
Garg, whereas the Letter of Approval was obtained by a different legal
entity i.e. proprietorship concern of Shri Ankur Garg in the same name of
M/s. Vishnu Export. The respondent has submitted that LOA holder

Page No. 8 of 11




Appeal No. V2/17/EA2/GDM/2017

" proprietorship concern in the name of M/s. Vishnu Export was converted
into Partnership firm w.ef 1.9.2014 and submitted copy of partnership
deed dated 20.9.2014 and copy of letter dated 18.11.2014/8.1.2015 of the
then Joint Development Commissioner, KASEZ, Gandhidham accepting
change of constitution of the firm with the approval of Development
Commissioner, KASEZ. The respondent obtained new PAN card in the
name of partnership firm and also opened a new bank account in the name
of partnership firm; that the respondent vide deed of partnership dated
31.3.2017 made changes in the partners wherein Shri Dilipkumar Lalwani
and Shri Kamal Lalwani were inducted as partners and had informed
KASEZ, Gandhidham vide their letter dated 24.11.2017 and all these facts
have not been stated in the Departmental appeal. | find that the respondent
has sufficiently established that the proprietorship concern, a holder of
Letter of Approval was converted into Partnership firm having above named
three partners and also produced copy of partnership deed dated 1.9.2014
and copy of KASEZ, Gandhidham's letter dated 18.11.2014 approving
change of constitution of the firm. Hence, | find that the plea of the
department is not based on facts and hence, cannot be accepted. @\,V\N\(\/

6.1 It has also been contended in the appeal memorandum that the
respondent had provided the Bank statement, which did not indicate
receipt of foreign exchange whereas the respondent has submitted that
evidences of earning of foreign exchange is not required to be furnished for
the purpose of claiming refund of service tax under Notification No.
12/2013-ST; they also submitted that the goods were exported through
merchant exporter and produced ledger account of merchant exporter
showing receipt of amount in foreign currency. | find that these submissions
of the respondent are undisputed facts and are required to be accepted in

absence of denial by the department in their comments.

6.2 The respondent has contended that the non-exclusive brand license
agreement with trademark owner was entered with proprietorship concern
of Shri Ankur Garg and was valid upto 31.8.2016. | find that the respondent
has produced sufficient documentary evidences to support their contention

that they have changed constitution of the firm from proprietorship concern
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~ to partnership firm w.e.f. 1.9.2014 and also suitably informed the trademark
owner. It has also been submitted by the respondent that they entered into
non-exclusive brand license agreemeri with trademark owner on
23.8.2016, which remained veziid upto 31.3.2018 for use of trademark
“VIMAL". Therefore, | do not find any force in the arguments/contention
made by the department in appeal and this appeal appears to have been

made without proper verification of facts.

7. The comments were called for from the Commissioner, Central GST
& Central Excise, Gandhidham on the written submission dated 2.11.2018,
however, nothing in contrary to the submissions made by the respondent

foid—

7.1 The department in appeal had contended that the respondent had

has been submitted.

been issued three bills by the service provider during FY 2016-17 valued at
Rs. 27,07,68,036/- as appeared from the ledger of M/s. Vishnu & Company U
Trade Marks Pvi. Ltd, whereas the respondent stated in the refund
application that the turnover of the authorized operations of the SEZ unit for
the previous financial year was Rs. 1,80,78,526/-. | find that the respondent
had filed refund claim of service tax paid on receipt of intellectual property
service for the period from 1.4.2016 to 14.10.2016 and thereafter, started
availing ab-initio exemption provided under Notification No. 12/2013-ST,
which cannot be disputed. In the matrix of the said factual position, the
respondent would have not declared the details of amount to be
paid/payable to the trademark owner in their refund application. The 9
department contended that CA certificate had been issued without
Membership number details of the CA issuing such certificate whereas |
find that the respondent has submitted copy of membership certificate No.
527805 issued by ICAIl to the Chartered Accountant, who issued said
certificate. As regard to non-maintenance of proper records of receipt of
service, | find that the respondent has demonstrated that they maintained
proper records and lawfully filed refund claim of service tax paid on taxable
services received for authorized operations in SEZ and the claim was found

correct and proper by the lower adjudicating authority.

7.3 In view of above facts, | find that the respondent is the same firm
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- which entered into non-exclusive brand license agreement for use of
registered trademark; that the trademark cwwner charged and recovered
service tax from the respondent; that the said service was exclusively used
for authorized operations in SEZ and therefore, refund of service tax cannot
be denied to the respondent. Hence, | do not find any infirmity in the

impugned order and uphold the same.

8. In view of above, | reject the appeal filed by the department and
uphold the impugned order sanctioning refund of service tax claimed by the

respondent in this regard.

. feurdic gri o oY i ordid 1 MueRT SwRiad dXies & foar ot 3
9. The appeal filed by the department is disposed off as above.
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To,
(i) The Commissioner, (i) 3G,
Central GST & Central Excise, DI %] I B
Gandhidham.(Kutch). Td B9 SdTE Yoo,
: iU (@)
(i) M/s. Vishnu Export, (i) . %] TR,
Plot No. 109 & 209, e . 30R T 08,
Ganga Complex, S.D.F. Phase-ll, T SR, TSI . Ba-,
Kandla Special Economic Zone, FHical WA SHATHSD S,
Gandhidham — 370230 Tt - 390330
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for kind information.

2) The Assistant Commissioner, GST & Ceniral Excise Division,
Gandhidham.

/) Guard File.
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