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37T 3T HEAN(Order-In-Appeal No.):

KCH-EXCUS-000-APP-239-2018-19

Date of Order: Date of issue:
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Passed by Shri Kumar Santosh, Commissioner (Appeals),Rajkot

31.12.2018
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Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Centrai Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

FfiAwar & WRAAEY F A T gar /Name&Address of the Appellants & Respondent :-
M/s. Kalyani Alstrom Power Ltd., Mundra Port & Special Economic Zone, Survey No.

i _295/_1_-225,, Village: Siracha & Navinal, Tal.: Mundra, Dist.: Kutch-370421,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tay Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Eixcise & Service Tax Appellale Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asama Ahmeddbad 380G16in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above
50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector
bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-,
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a,
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demandzd ‘& penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service iax & interest demanded & penally levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-,
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The appeal under sub section (2) and {2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cerified copy) and copy of the order
passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appea! to be filed hefore the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penally alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shail include :

(i} amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amotnt payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Depanmenl of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35£E of the
CEA 1944 in respect of the following case, gaverned by first proviso to sub-section (1) of Section-35B ibidi:
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In case of any loss of goods where the loss occurs in transit from a factory 1o a warehouse or to another factory or from one

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside india of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

uﬁmﬁ%rw:mmammﬁmm%m AU A T B A e R o)/
in case of goods exponed oulsxdelndla export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above ‘application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The. revision appTlcaucm shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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in case,if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appea! to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1" lakh fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and thé order of the adjudicating authority shall bear a court fee stamp
»_of Rs.6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

. M/s. Kalyani Alstom Power Ltd., Mundra Port and Special Economic
Zone, Survey No. 295/1-225, Village: Siracha and Navinal, Taluka: Mundra,
District: Kutch, Pin Code: 370421 (hereinafter referred to as “the appellant™) filed
appeal against Order-In-Original No. 71/ST/Ref/2012 dated 14.02.2012
(hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner, Service Tax Division, Rajkot (hereinafter referred to as “the lower
adjudicating authority”) and the said appeal was allotted Appeal No.
V2/581/RAJ/2012.

2. The brief facts of the case are that the appellant filed refund claim of Rs.
12,26,257/- under Notification No. 9/2009-ST dated 03.03.2009 as amended vide

- Notification No. 15/2009-ST dated 20.05.2009 for refund of service tax paid on

authorized services approved by the approval Committee i.e. Officer on Special
Duty, MP & SEZ, Mundra. The appellant claimed refund of service tax paid on
invoice issued by M/s. Alstom Technology Ltd., Switzerland under category of
Intellectual Property Services other than copy right service on reverse charge
mechanism. The lower adjudicating authority vide impugned order rejected the
refund claim of service tax on the grounds that the contract entered into by the
appellant and M/s. Alstom Technology Ltd. was transferring technology and for
M/s. Alstom Technology Ltd. was providing services for transfer the required
technology for authorized operation of the SEZ unit but the said services were
actually consumed wholly within SEZ; that the training to the employee’s were
also to be given at the premises of claimant by sending technical personnel to
render the technical services including giving advice and assistance in relation to
the performance of the contract activities and also the appellant has to pay to
them including traveling expenses and boarding and lodging within SEZ; that the
contract was for only transfer of technical information or inteflectual property
rights in the technical information which was provided directly to the appellant in
the premises at SEZ and the same was also used in the SEZ unit of the appellant
in manufacturing its products; that the services received by them and wholly
consumed within SEZ; that the complete refund claim was filed by the appellant
was time barred as the same was not filed within six months from the date of
payment of service tax. Therefore, he held that the refund claim was not

admissible as per the provisions of Notification No. 9/2009-ST dated 03.03.2009,
as amended.

L

3. Being aggrieved with the impugned order, the appellant preferred
present appeal having No. V2/581/RAJ/2012. During the course of personal

hearing held on 17.10.2013, the appellant ready to withdraw appeal once the
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issue of amongst the management is settled and accordingly requested for two
months’ time. Therefore, the appeal had been transferred to Call Book by the
then Commissioner (Appeals). However, the time sought elapsed and no
communication was made by the appellant and hence, this appeal taken out
of Call Book for passing appropriate orders. Personal hearing was granted to the
appellant as well as the department but no one appeared on the given date and
hence, 1 proceed to decide this appeal.

4, The appellant vide e-mail dated 12.12.2018 has informed that Kalyani
Alstom Power Limited (KAPL) — the appellant was acquired by GE Group; that
consequently, KAPL got merged into Alstom Bharat Forge Power Private Limited
(ABFPPL) vide Delhi High Court Order dated 07.08.2014; that subsequently, on
06.04.2018 ABFPPL was re-named to GE Power Systems India Private Limited
(GEPSIPL); that they provided copy of Certificate of Incorporation; that given this
backdrop, aﬂ the submissions in respect of the present appeal made by the
GEPSIPL,; that during the transition process the entire management of the
company, along with the persons handiing the work has been changed; that in
view of these changes, the new management of the company had decided not to
pursue the present appeal further and accordingly, they withdraw the present
appeal.

5. I have gone through the facts of this case and come to conclusion that
this appeal may be allowed to be withdrawn and I accordingly allow this Appeal
No. V2/581/RA1/2012 to be withdrawn and now stands withdrawn.
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6. The appeal filed by the appellant is disposed off in above terms.
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To,

M/s. Kalyani Alstom Power Ltd., Mundra | &, eamofl srereets ara fafies,

Port and Special Economic Zone, Survey

No. 205/1-225, \Vilage: Sracha and | 250 W€ T4 ¥IRIwer ghalti gii, ud o
Navinal, Taluka: Mundra, District: Kutch, | :%4/¢-3%4, a: TER=T Td =Afd=Te], TTe[eT:

Pin Code: 370421 Haw, foream: Fes, e @3 3uoyse
Copy to:

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information please.

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate,
Gandhidham for necessary action.
3) The Assistant Commissioner, CGST & Central Excise, Division-Mundra,

Gandhidham for further necessary action.

‘/) Guard File.

Page No. 4 of 4

O




