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T   5lPtF/ ttftF 3l1F/  lti'i  5lljt, c'1t Jct'/ 1tTIR, lat I "ttt4t. / 1Ti)1iTj1TI SD] 'ttt 'i 
NtT: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise 
/ Service Tax, Rajkot / Jamnagar I Gandhidham 

W hi'to1 & s[l 41 T 911T i4 'TiT /Namu & Address of the Appellant & Respondent :- 

Mis Gallantt Metal Ltd., Survey No.176, Near Toll GateVili: Samakhiyall, Tal: BhachauDist: 
KutchFax:079-2692029 1. 

sar(a1) P1 iThwft/ rmr spftsr it 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

(A'
dlait ,i1tftMti I ii 3PlH1q terc'ile aitl rer 1944 eTrr 35B 
t(it 1n 111ii, 1994 r864 itiithi/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) 44ffut ,cqjq,-j rsafitrtr w4   F'rT jFi, O4Iar 'e'iis,i trtg tanajer apfhfttr .aqt1,ui  4 fkIer 'flu, .ii't t 2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

Mhi 'R1s 1(a)  'Tt 3ttf1F( i aprr rvFt alfl( 4)at , ir l'f ji F]Fr 31 T1INOF (fflr) 
r-41t tftj arwlT1u- oo 1vftTt " 

To the West regionki bench ol Customs Excise & Service Tax Appellate Tribunal (CESTAT) at 2,d  Floor, 
Bhaumali Bhawan, Asarwa Ahmedabad-38'0016 in case of appeals other than as mentioned in para- (a) above 

(iii) SF sr ra i1t Mt  ji(ai')1i)  2001,ifl6 1T 
rw EA-3 lt Tt 'r1 i'it 'ii.ii vrrft I  *ttat, "ti ti 4) idir ,i"t t idir ifrr ttii 

5 iis r iter, 5 it srr 50 ita 'ii.ni 3T'TT 50 it     1twerr: 1 000/- , 5,000/- 
oqll .irr 10,000/- 'tll i fln1f.ci orert si i''ui i ftsrffttr .q, agr imr, iilici spth4ter Ti'31Kt itst 
it'ti' .1IT14I 1411H'i' i5ltt lI4RuiRcI *9T.tThi greTIit "ttit I 1ots ¶r Inr, 
'i ittt fl l'it T1"I6j i.i1lct aficfla1 TtT rer*trliaTRa1et I -1'I-T ill 1(3/f) fkt lT 500/- 
cr1ff1.ct jiortrr 1*,it  I! 

The apneal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) 'Rules, 2001 and shall be accompanied a ainst one which at least should be 
accompanied by a fee of Rs. 1000/- Rs.5000i- RsJ)O00/- where amount of duty 
demand /interestnenalty/refund is unto 5 Lac. 5 Lac to 50 iAc and above 0 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar o branch of any nominated public sector nank of'the place where 
the bench of any nominated nubile sector bank of the place where the bench of the Tnbunal is situated. 
Application made for grant of sfay shall be accompanied by a fee of Rs. 500/-. 
St41t1It TlTil)i0r WT sr4t, Iu rl01erer, 1994 4 snur 86(1) i atinYr dii. 1wl1, 1994, i I.latat 9(1) 
fi1fti S.T.-5 msrf ntrIiT eo 

 litit10 tiftwrlq).a 'i T4T  F 1 H Tlirr11TT,  5  
rsr1lnr 5iitsilT50 ,ilu ML NisTsTT50  rfIwirr: 1000/- 't l1, 5,000/-  IT1O,000/- 

tT SFTtrr, nufXr arr iiirFrer l u r  
SRt flu tt.ji Tttt  I ifw st't. r vr i nnrr 1-it ifi 

'it nflhr 3TTftFft  t lIst f.rr I°Dt aflT ( 3/i*r) sr-n rpr 560/-  f4IIW$ sq  

4t'lt 1tt it 

Fhe appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Anpellate Tnbunal Shall be filed 
m quacirupilcate in Forni S.T.5 as prescribed under Rule 9(11 of the ervice rax Rules, 1994 and Shall be 
accompanied by a copy of the order anpealed against (one of which shall be certified coos') aiid should be 
accomnanied by a fees of Rs. 1000'- where the amount of service tax & interest demanded & penalty levied of 
Rs. 5 takhs orless Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs bu) not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs nwees in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sèctoi Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(D)  

(E)  

frflliThnT, 1994ttiTr86 tr-trmsf(2) 2A) 1 3 Ti f11llc'fl, 1994,1ii'  9(2) t(ii 
9(2A) ee fltsiffttr S.T.-7 tt ii1 Tnft r ri n'r sir, r tj flT itT (4r), tir  jt  
wrftr siTr t sf iio w ( ii '.i1I riuftr ff Tt) afr sipjit ri eii atri srir  olir c'i 

rfi  141 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be ified in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

4l'i Prc'u  4111   {ui (frz) i'fttftt i.ii ri   srftfir 1944 ttTm 

arTh iI i' t'c'Il j'/lii Iiiri 10 3rfrtr(10%), ithri*itTin 1ei10 , rriftr, iici T1'4l1e , r 
fTsmi, iprT)t trR iuiTtri fsi  ci1l ft qif irn 

'F" rrf  rifr 
(i) irrull ii)cl4ci  
(ii)  
(iii) iciuTIciuifii1icici6 i'tci 
- ifflci (tt' 2) art r2014 aararf1usfrT 

PTl'r iff rat ci ci 41 i;i i 
For an appeal to be ified before the CESTAT, under Section 35F of the Central ExciseAct, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute,. or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit talcen; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

ilRcl ciR FtIVt alt: 
Revion application to Government of India: 

ci rt'ir uTci IIcI arrarrtt , ics   arflttir, 1994 STU 35EE wr wi artpl-ir arci'i 
ci11, mrp.ii, riar srir, C Hulcici, iii fanii, stuff  "Ilcici rarr, *icie cii4, 9tfwft-1100o1, cilt 
1ciuisticiiwrtij . . . . 
A .rryision application lies to the Under Secietary, to the Government of India, Revision Application Umt, 
Ministry of Finance, Department of Revenue, 4th Tl'loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

dci l tiari iici , cii 'tciuici Pl4l iar1,4l 'wsul iLttiicicici 'ilici arrPfl apa  'i*oail arr1 
1') fft 'ciait i ift asry ij '-ii'imi 'li'i, aru fi ararc iii ars'rur i  mar   t  tItff Rll uT P4l 

ilalIrirli11l4TilTittfI/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods m a warehouse or m storage 
whether in a factory or m a warehouse 

(ii) 1i marq i ftz) imirti, 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii)  

(iv)  

'IrPI I1I{Iin fflffttr ai 31'IITeift t ci I Tf(  I  
"ii cicio .'tci iiciia 's) arucicici rthT1t 200/- rTt1Trl4cii ciut frr cici'J 'l'ci dtdIu 'ciI) 'ciiii ti  
1o00-/ciIrPrPTfurrciul1i 
The revision apftlication shall he accompanied by a fee, of Rs. 200/. where the amount involved in Rupees One 
Lac or less and ls. 1000/- where the amount mvolved is more than Rupees One Lac. 

tarfqi "fill arriri Wcv'41 i1  
irrl(1ci citql "lull I / In case 

if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact lhat the one appeal to the Appellant Tabunal or the one apphcation to the 
Central Govt. As the case may be, is filled to avoid scnptona work if excising Rs. 1 lakh fee ci Rs. 100/- for 
each. 

ija ar1ll1artr, 1975, t 3Tut-I t i9iITT r auur rr anr lt fktiffttr 6.50 ici  ciii 
'-Hicilcil 11j,cl' ft19ilT)cil  'dTttli I . 
One copy of application or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a 
court fee stamp of Es. 6.50 as prescribed under Scheaule-I in terms, of the Court Fee Act, 1975, as amended. 

(F) uttIlT ajci, .-tit cicciI' cii t ciTciIT arffsftir ifilcicur (a14 ffft) fkiuiriarsft, 1982 irar 1arfltur miisf cilt 
ci -iiIii ,t.ci HI 11itatuisfts.mialurftcii "lIclII / 
Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise 
and Service Appellate Tnbunal (Procedure) Rules, 1982. 

(G) ci  aufisifir i1T1IIHITfj t ar4niirflsr i i1ci °ucia, l9uu ari ci'rticicici ilicisu* t Iict, arfierriff fpflaj  
www.cbec.gov.in  Hl't cu-el I] , 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may refer to the Departmental website www.cbec.gov.in  

(i) 

(C) 

H ci cci i jH' dT iTh ci ci fi.' flt9T ciTttf i dT, IM I H lT iT9' cilE ci ci fltithi I1T iPiT I / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

[lfTciccii tcicMlirl IIsrif taIItT 
T9i(3uflsr) i&ifu aTfif1tarcr (ar'2), 1998rtttATu 109 mf tar 3 TcicilciI1T1artcTrfttr 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Fmance (No.2) Act, 1998. 

(v) *ia'u EA-8 i, TIff tn'Itiu ciccil'i'i jst(arftar) flciciicifl, 2001, tftcici 9 t 
aratrtriw1rt3  

mr 1arjs artlIiirir, 1944 'tsTm35-EEici4ci fft ueflwrur UTR-6rticit 
"ll"flTllI/ . . . 
'l'he above application shall be made m duphcate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal, It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi)  
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ORDER-IN-APPEAL 

M/s. Gallantt Metal Limited, Survey No. 176, Near Toll Gate, National 

Highway 8A, Village: Samakhiyali, Taluka- Bhachau, District- Kutch (Gujarat) 

(hereinafter referred to as "the appellant") filed appeals against Orders-In-

Original as detailed below (hereinafter referred to as "the impugned orders") 

passed by the Deputy Commissioner, Central Excise Division, Gandhidham 

(hereinafter referred to as "the sanctioning authority"). 

Sr. No. Appeal File No. Period Amount Rs. 010 No. & Date 

01 V2/650/RAJ/2010 August, 2010 2,49,014/- 84/2010-11 dated 13.09.2010 

02 V2/684/RAJ/2010 September, 2010 3,99,264/- 86/2010-11 dated 12.10.2010 

03 V2/685/RAJ/2010 October, 2010 5,69,365/- 90/2010-11 dated 24.11.2010 

2. The brief facts of the case are that the appellant was operating in the 

District of Kutch, availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'). The 

said notification was amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered the 

method of calculation of refund by taking into consideration of duty payable on 

value addition undertaken in the manufacturing process, by fixing percentage of 

refund ranging from 15% to 75% depending upon the commodity. The appellant 

filed claims for refund of Central Excise Duty, Education Cess and Secondary and 

Higher Education Cess paid on manufactured goods through PLA. The 

sanctioning authority vide the impugned orders sanctioned amount, pertaining to 

Basic Excise Duty but did not sanction amount pertaining to Education Cess and 

Secondary & Higher Education Cess on the ground that exemption under the said 

notification was available only to Central Excise Duty or additional excise duty 

and the said notification did not cover Education Cess and Secondary & Higher 

Education Cess and the impugned orders held that the appellants were not 

entitled for refund of Education Cess and Secondary & Higher Education Cess 

and the excess recredit taken by the appellant needs to be reversed and paid 

along with interest. 

3. Aggrieved with the impugned orders, the appellant preferred these 

appeals, inter-alla, on the grounds as under: 

(I) As per Section 93 of the Finance Act, 2004, the Education Cess levied 

under Section 91, in the case of goods specified in the First Schedule to the 

Excise Tariff Act, being goods manufactured or produced, shall be a duty of 

excise, at the rate of two per cent, calculated on the aggregate of all duties of 

excise which are levied and collected by the Central Government in the Ministry 

Page No.3 of 10 
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of Finance, Department of Revenue under the provisions of the Central Excise 

Act, 1944 or under any other law for the time being in force. 

(ii) As per Section 93(2) of the Finance Act, 2004, Education Cess on 

excisable goods is in addition to other duties of excise chargeable on such goods 

under the Central Excise Act or any other law for the time being in force. 

(iii) As per Section 93(3) of the Finance Act, 2004, the provisions of the Excise 

Act and the rules made there under relating to refunds, exemptions from duties 

and imposition of penalty shall also apply to the levy and collection of the 

Education Cess on excisable goods as they apply in relation to the levy and 

collection of the duties of excise on such goods under the Excise Act or the rules, 

as the case may be. 

(iv) Section 138 of the Finance Act, 2007 provides for levy of Secondary & 

Higher Education Cess ©1% on the goods specified in the First Schedule to the () 

Excise Tariff Act. SHE Cess is also a duty of excise and is levied on the aggregate 

of all duties of excise (excluding Education Cess) which are levied and collected 

by the Central Government in Ministry of Finance, Department of Revenue under 

the provisions of the Excise Act or any other law for the time being in force. 

(v) The appellant placed reliance on following case laws: 

- Bharat Box Factory Ltd. — 2007 (06) LCX 0044; 
Dharmpal Premchand Ltd. — 2007 (218) ELT 610. 

(vi) In view of the above, the exemption provisions of the said 

Notification No. 39/2001-CE dated 31.07.2001, as amended, is also 

applicable to the Education Cess and Secondary & Higher Education Cess 0 
and hence, the appellant was rightly taken re-credit of refund of Education 

Cess and Secondary & Higher Education Cess. The appellant requested to 

set aside the impugned order to the extent of rejection of recredit of refund 

of Education Cess and Secondary & Higher Education Cess. 

(vii) The appellant argued that Education Cess and Secondary & Higher 

Education Cess nothing but duty of excise and therefore, the 

transfer/utilization of basic excise duty toward payment of Education Cess 

and Secondary & Higher Education Cess is allowable and hence, refund of 

the same is eligible. 

(viii) The appellant further relied upon following case laws: 

a. Banswara Syntex Ltd. — AIT-2007-459-HC; 
b. Sun Pharmaceutical Industries — 2007 (207) ELT 673 (Tri.-Del.) 

4. The appeals were kept in Call Book on the ground that appeal had 
Page No.4 of 10 
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been filed by the department on the issue in the Hon'ble Supreme Court against 

decision of the Hon'ble High Court of Jammu & Kashmir in case of Bharat Box 

Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision of the Hon'ble 

High Court was approved by the Hon'ble Apex Court and reported as 2017 (355) 

ELT 481 (SC). These appeals were, thus, taken out of Call Book for passing 

appropriate orders. Personal hearing was granted to the appellant as well as 

department but no one appeared on the given dates and hence, I proceed to 

decide these appeals pending since 2010 due to Call Book procedure. 

Findings:  

5. I find that the impugned order dated 13.09.2010 was received by the 

appellant on 13.09.2010 as mentioned in Appeal Memorandum whereas 

corresponding Appeal having No. V2/650/RA)/2010 was filed on 15.11.2010 i.e. 

delay of 4 days in filing of appeal after normal period of 60 days from the date of 

receipt of the order. Since delay in filing of this appeal is within limit of further 

30 days beyond normal appeal period of 60 days, I condone the delay and 

proceed to decide this appeal also on merits. 

6. I have carefully gone through the facts of the case, the impugned orders, 

grounds of appeals and written as well oral submissions made by the appellant. 

The issue to be decided in the present appeals is as to whether the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess 

under the provisions of Notification No. 39/2001-CE dated 31.07.2001 as 

amended, or otherwise. 

7. The appellant contented that 'duty of excise' includes Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Education Cess and Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Cess. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended. The said notification is reproduced as under: 

"Kutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure) 
and c/eared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Exdse 
Act, 144 (1 of 1944), read with sub-section (3) of section 3 of the Additional Duties of 
Excise (Goods of Special Irnpoftance) Act, 1957 (58 of 1957) and sub-section (3) of 
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section 3 of the Additional Duties of Exdse (Textiles and Textile Artides) Act, 1978 (40 of 
1978), the Central Government being satisfied that it is necessary in the public interest 
so to do, hereby exempts the goods spedfied in the First Schedule to the Central Excise 
Tariff Act, 1985 (5 of 1986) other than goods spedfied in the Annexure appended to this 
notification and cleared from a unit located in Kutch district of Gujarat from so much of 
the duty of excise or the additional duty of excise, as the case may be, leviable thereon 
under any of the said Acts as is equivalent to the amount of duty paid by the 
manufacturer of goods other than the amount of duty paid by utilization of CENVA T 
credit under the CENVA T Credit Rules, 2001: 

Provided that in the case of a unit having an orig1na1 value of investment in plant and 
machinery installed in the factory below rupees twenty crore on the date of 
commencement of commerdal production in that unit, the exemption contained herein 
shall apply only for the first dearances up to an aggregate value not exceeding twice the 
value of such investment from the date of commencement of commercial production, in 
each year. 

2. The exemption contained in this notification shall be given effect to in the following 
manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 
of duty paid by utilization of CENVA T credit under the CENVA T Credit Rules, 2001, to the 
Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 
be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case 
may be, after such verification, as he may deem necessary, shall refund the amount of 
duty paid other than the amount of duty paid by utilization of CENVA T credit during the 
month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant Commissioner or 
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 
on provisional basis by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by such amount as may 
be necessary in the subsequent refunds admissible to the manufacturer." 

8. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

1191.  Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 
section 2, there shall be levied and collected, in accordance with the provisions of this 
Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess, 
to fulfil the commitment of the Government to provide and finance universalisd quality 
basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
this behalf utillse, such sums of money of the Education Cess levied under sub-section 
(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1)  The Education Cess levied under section 
91, in the case of goods specified in the first Schedule to the Central Excise Tariff Act.  
1985 (5 of 1986), being goods manufactured or produced, shall be a duty of excise (in 
this section referred to as the Education Cess on excisable qoods), at the rate of two per 
cent, calculated on the aqgregate of all duties of excise (induding special duty of excise 
or any other duty of excise but excluding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of finance (Department of 
Revenue), under the provisions of the Central Excise Act, 1944 (1 of 1944) or under any 
other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any other duties of 
excise chargeable on such goods, under the Central Excise Act, 1944(1 of 1944) or any 
other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunder, induding those relating to refunds and exemptions from duties and 
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imposition of penalty shall, as far as may be, apply in relation to the levy and collection 
of the Education Cess on excisable goods as they apply in relation to the levy and 
collection of the duties of excise on such goods under the Central Exdse Act, 1944  or the 
rules, as the case may be." 

8.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondary and Higher Education Cess. — (1) Without prejudice to the provisions 
of sub-section (12) of section 2, there shall be levied and collected, in accordance with 
the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 
the Secondary and Higher Education Cess, to fulfil the commitment of the Government to 
provide and finance secondary and higher education. 

(2) The Central Government may, after due appropriation made by Parllament by law in 
this behali ut/I/se, such sums of money of the Secondary and Hi'her Education Cess 
levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 
sub-section (1) as it may consider necessary. 

13Z Definition. — The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assi:gned to 
them in those Acts or Chapter, as the case may be. 

138. Secondary and H,her Education Cess on excisable goods. — (1) The Secondary and 
Higher Education Cess levied under sect/on 136, in the case of goods spec/fled in the 
First Schedule to the Central Excise Tar/if Act, 1985 (5 of 1985), being goods 
manufactured or produced, shall be a duty of excise (in tb/s sect/on referred to as the 
Secondary and Higher Education Cess on excisable goods), at the rate of one per cent., 
calculated on the aggregate of all duties of excise [including special duty of excise or any 
other duty of excise but exduding Educat/on Cess chargeable under section 93 of the 
finance (No. 2) Act, 2004 (23 of 2004) and Secondary and Hiqher Education Cess on 
excisable goods] which are levied and collected by the Central Government /n the 
Ministry of finance (Depaitment of Revenue), under the provisions of the Central Excise 
Act, 1944 (1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Hi'her Education Cess on excisable goods shall be in add/t/on to 
any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 
(1 of 1944) or any other law for the time being in force and the Education Cess 
chargeable under sect/on 93 of the finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the ru/es made 
thereunder, /ncluding those relating to refunds and exemptions from duties and 
/mpos/tion of penalty shall, as far as may be, apply /n re/at/on to the levy and collection 
of the Secondary and Higher Education Cess on excisable goods as they apply in relation 
to the levy and collection of the duties of excise on such goods under the Central Excise 
Act, 1944 (1 of 1944) or the rules made thereunder, as the case maybe." 

8.2 Thus, the Education Cess and Secondary & Higher Education Cess were in 

nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act, 

2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at 

the rate of 2% and 1°Io respectively to be calculated on the aggregate of all 

duties of excise, which are levied and collected by the Central Government. The 

provisions of the Act and the rules made thereunder, including those relating to 

refunds and exemptions from duties and imposition of penalty were made 

applicable to the levy and collection of the Education Cess and Secondary & 

Higher Education Cess on excisable goods as they apply in relation to the levy 

and collection of the duties of excise on such goods under the Act. 

8.3 I find .that Notification No. 39/2001-CE dated 31.07.2001 had granted 
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total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty and when the levy of excise duty itself was exempted by 

way of refund/recredit, then the Education Cess and Secondary and Higher 

Education Cess also got exempted thereby. In absence of Central Excise duty, 

the question of levy of any surcharge or cess or whatever name is called 

thereupon would not arise. CBEC vide Letter F. No. 345/2/2004-TRI(Pt.) dated 

10.08.2004 also clarified that Education Cess is part of excise duty, the relevant 

portion is as under: 

TtLetter F. No. 345/2/2004-TRIJ (Pt) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget, 2004 announcements, a 
number of representations/references have been received from the trade as well as from 
the field formations pertaining to imposition of Education Cess on excisable goods and on 
imported goods. The points raised and the clarifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 1ev/able on goods 
manufactured prior to imposition of Cess but deared after imposition of such cess? 

Clarification : Education Cess on Excisable goods is a new levy. In similar cases, it has 
been held by the Supreme Court that if a levy is not there at the time the goods are 
manufactured or produced in India, it cannot be levied at the stage of removal of the 
said goods. Thus, Education Cess is not leviable on excisable goods manufactured prior 
to imposition of cess but cleared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 
are cleared without payment of excise duty/customs duty (such as clearance under bond 
or fulfilment of certain conditions) would be subjected to Cess. 

Clarification:  The Education Cess is 1ev/able at the rate of two per cent of the aqgregate 
of all duties of excise/customs (excluding certain duties of customs ilke anti-dumping 
duty, safeguard duty etc.), levied and collected. If qoods are fully exempted from excise 
duty or customs duty, are chargeable to NIL duty or are cleared without payment of duty 
under spedfied procedure such as clearance under bond, there is no collection of duty.  
Thus, no education cess would be 1ev/able on such dearances. In this regard, letter D. 0. 
No. 605/54/2004-DBK, dated 21st July, 2004 Issued by Member (Customs) may also be 
referred to. 

Issue No. (3) . Whether goods (like alcoholic beverages) that do not fall under the 
Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 
of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is leviable on goods specified in 
the first schedule to the Central Excise Tariff Act, goods like akohollc beverages that are 
not specified are not subjected to the said Cess. 

Issue No. (4) : Whether duties/cesses which either not collected as duty of 
excise/customs or are collected so but by a Department other than Department of 
Revenue, should be induded for the purposes of calculation of Education Cess? 

Clarification : As the Education Cess is calculated on the aqgregate duties of 
excise/customs (exduding certain duties of customs like anti-dumpina duty, safe guard 
duty etc.) levied and collected by the Department of Revenue, only such duties, which 
arela) levied and collected as duties of excise/customs and (b) are both levied and 
collected by the Department of Revenue should be taken into account for ca/culatinq 
Education Cess." 

(Emphasis supplied) 
cu' 

8.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 again clarified 

that since Education Cess and Secondary & Higher Education Cess were levied 

and collected as percentage of service tax, no Education Cess and Secondary & 
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Higher Education Cess would be payable, when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject.' Education Cess and Secondaiy and Higher Education Cess - Reg. 

Representations have been received from the field formations, seeking darification 
regarding the applicability of service tax exemption to Education Cess (refers to both 
Education Cess leviable under finance (No. 2) Act, 2004 and Secondaiy and Higher 
Education Cess 1ev/able under Finance Act, 2007), under notifications where 'whole of 
service tax' stands exempted. Apparently the doubt arises fri the context of Tribunal's 
Order in the matter of fri/s. Ba/asore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 
(2010-TIOL-1659-CESTA T-KOL) 2010 (20) £ T.R. 506 (Tribunal). 

2. The issue has been examined. Though Tribunal's Order referred above is in favor of 
revenue, it is inconsistent with the policy intention of the Government to exempt 
education cess in addition to service tax, where 'whole of service tax' stands exempted. 
According to section 95(1) of finance (No. 2) Act, 2004 and section 140(1) of Fftiance 
Act, 2007, Education Cess and Secondaiy and Higher Education Cess are 1ev/able and 
collected as service tax, and when whole of service tax is exempt, the same applies to 
education cess as well. Since Education Cess Is levied and collected as percentage of 
service tax, when and wherever service tax Is NIL by virtue of exemption. Education Cess 
would also be NIL. 

3. This being the princi/e, field formations are directed not to initiite proceedings to 
recover the education cess, where 'whole of service tax' stands exempted under the 
notification. Extending the same princ1b/e, where education cess has been refunded to 
exporters along with service tax, by viitue of exemption notifications where 'whole of 
service tax' Is exempt, the same need not be recovered. 

8.5 In view of above, Education Cess and Secondary & Higher Education Cess 

have to be considered as part of the Central Excise duty and since the central 

excise duty was itself exempted by way of refund, Education Cess and Secondary 

& Higher Education Cess have to be treated as exempted by way of refund. This 

view finds support from the judgement of the Hon'ble Supreme Court in the case 

of SRD Nutrients Pvt. Ltd. reported as 2017 (355) ELT 481 (SC), wherein it has 

been held that: 

"20. One aspect that dearly emerges from the reading of these two circu/ars is that the 
Government itself has taken the position that where whole of excise duty or Service Tax 
is exempted, even the Education Cess as well as Secondaiy and Hi'her Education Cess 
would not be payable. These drculars are binding on the Department. 

21. Even otherwise, we are of the 0pi'iion that it is more rational to accept the 
aforesaid position as clarified by the Ministiy of Finance in the aforesaid drculars. 
Education Cess is on excise duty. It means that those assessees who are required to pay 
excise duty have to shell out Education Cess as well. This Education Cess is introduced 
by Sections 91 to 93 of the finance (No. 2) Act, 2004. As per Section 91 thereoi 
Education Cess is the surcharge which the assessee is to pay. Section 93 makes It dear 
that this Education Cess Is payable on 'excisable goods' i.e. in respect of goods specified 
In the first Schedule to the Central Exdse Tariff Act, 1985. Further, this Education Cess is 
to be levied 2% and calculated on the aggregate of all duties of excise which are 
levied and collected by the Central Government under the provisions of Central Excise 
Act, 1944 or under any other law for the time being in force. Sub-section (3) of Section 
93 provides that the provisions of the Central Excise Act, 1944 and the rules made 
thereunder, induding those related to refunds and dutIes, etc., shall as far as may be 
applied in relation to levy and collection of Education Cess on excisable goods. A conjoint 
reading of these provisions would amvly demonstrate that Education Cess as a 
surcharge, is levIed 2% on the duties of excise which are payable under the Act, It 
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can, therefore, be dearly inferred that when there is no excise duty payable, as it is 
exempted, there would not be any Education Cess as well, inasmuch as Education Cess 

2% is to be calculated on the aqgregate of duties of excise. There cannot be any 
surcharge when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the appellants were 
entitled to refund of Education Cess and Higher Education Cess which was paid alonq 
with excise duty once the excise duty itself was exempted from levi. There shall, 
however, be no order as to cost." 

(Emphasis supplied) 

9 In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I allow the appeals filed by the appellant and set aside the 

impugned orders. 

1cc4RT C\s 31LI cpl P1 kI 3q')cçl ci4) [l '.1lçl 

9.1 The appeals filed by the appellant stand disposed off in above terms. 

By Regd. Post AD.  
To, 

(J-Ik 1c11rl) 

'31lccl (34l) 

M/s. Gallantt Metal Limited, Survey Kv1-d 1c.ci F?i{i~., c1i k 
No. 176, Near Toll Gate, National qi+i, ll1c1 'thJ-lI id), cllçcPI: 
Highway 8A, Village: Samakhiyali, '-PEt1, Riivii: ct (I'.ld) 
Taluka- Bhachau, District- Kutch 
(G uja rat) 
CoDy to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information please. 

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 
Gandhidham for necessary action. 

3) The Assistant Commissioner, CGST & Central Excise, Division-Bhachau, 
Gandhidham for further necessary action. 

4) Guard File. 
F. No. V2/684/RAJ/2010 

6) F. No. V2/685/RAJ/2010 
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