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11R ii'k, ir (3i'Thi), iT  .nRi I 
Passed by Shn Kumar Santosh, Commissioner (Appeals), Rajkot 

it ittI it9 3iPI it'/ 1FI't  3Tl, Oit 'cMl j/ tI"Nk I 'wi'ii  / Iiil1I41l Rl "thO 

i1*: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise 

/ Service Tax, Rajkot I Jamnagar / Gandhidham 

it 41'iit & itr /Name & Address of the Appellant & Respondent 

MIS Meena Agency Ltd.,, Survey No. 548-552/2,N. H. No. 15, Samakhiyali,Village: Lakadiya, Dist. 
Kutch.FaxO2836-231790. 

it ir()9) o41llc1 il lFRci   I 'illui i'pcifl/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

 jc t  lcfti .- ir1, Ptt  jidlllki ,1944 *Th mr 35B 
* ¶I(i, 1994 ltm86 i iiitfti/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

 4 * ftir -qi1lur t fklit tft, 2, 
9•t, t# '.ii-fl 'l7f 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Dethi in all matters relating to classification and valuation. 

 ititftitt4uiii c'i, titc'Hi i4Hi r(l) 
1fiit 1 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 2" Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- f(a) above 

(iii) Fkfl -iii i1sui iitit it3c'1Ii (irit) Pliiifl, 2001, fi 6 i atnf'tr 1STP,cI irii 
 EA-3 t'T ff f Ri Ofl9T Tf I  it i'-T, ii tiRIT  

5i l yitr50  ii'i 1tr: 1,000/-  5,000/- 
3'-TT 10,000/- 'l TflJH',d 1*ii i fislR   '-MI 1'l"I *t11T 

1h4 41i'i WiI  iIcI pq ii lii 'n'ii 
TT'lI 'T11ll k1Ilc1 ficTl4 4l4Il1UI t1TTi -4c1 I l -qWiue4 500/- 'i& 

TilPci  'rirn 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompaiied by. a fee of Rs. 1 000/- Rs.5000J-, Rs.1D,000L- where amount of duty 
demand/mterest/.penalty/refund is u_pto 5 Lac. 5 Lac to 50 tac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asst. Registrar o branch of any nominated pubhc sector bank of the place where 
the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
'i4iIl  .- iltu, TTrT it419, ii iII.lei, 1994 TU 86(1) StT1tI' it t 4ie1c1t, 1994,   9(1) cIct 
fiiTf,c itWS.T.-5 i 4STl ittiii (3.11(* 
i4fl iPli tftTfT)  'i' *it V1'itTiT, ,.eM tiIrI jti itTT, 5 c'wa 

T it, 5 ii itt 50 ii     50 ii iri'?r_aii: 1,000/-  5,000/- 'i iTflT 10,000/- 
lT 1palc:t  fi' r& fRd rl'ai flirfui ' rrr itr 

IT Tt *iiI'i Iit *li au iITI ar'i it i't IcilT ii.ii '11 I itTlt it1 itiW, itt 3it 11T 1.ii Ttt 
iitrttfl Itu nTIrtI iI(aith)  irtlitrrar500/ 

5(riI lI 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the appellate Tribunal Shall be filed 
in quaciruplicate in Form S.T.5 as prescribed under Rule 9(1) of the ervice lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- flere the amount of service tax & interest demanded & penalty levied of 
Rs. 5 Lakhs or less Rs.5000/- where the, amount of service tax & interest demanded & penalty levied is more 
than five lakhs buf not exceeding Rs. Fifly Lakhs, Rs. 10,000/- where the amount of service, tax & interest 
demanded & penalty levied is more than bfty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application manic for grant of stay shall be accompanied by a fee of Rs.500/-. 

( 

(A)  

(i) 

(B)  



fu 1l1i, 1994 trRr86 (2A)3 trfttfi9,   1994, 11 9(2) t* 
9(2A) i oct fuTRd S.T.-7 TftT ':li' i99, 9j  'c 
'uRci iuit 1Thi  ('t( * hii1ci tftTft) < i199 i 3T'9i 3TiTT  
%t4Hk -i U' i1i    i4lfti/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

41411 lc'iI fl41i (a) T1I 3Tiii tcii   I1Pi 1944 t1TU 
35 ,t41q i1i(r, 1994 ttrrr83 

 j/i iitrc10 iTr(10%), r1,10 , r1wr, rfi1lci , T 
T9i 1T1T1*,41 u1r 

IZ ii  it' *f  rrfr 
(i) r11fre 
(ii)  
(iii) T1te 

- ruvis,-i fThT(t' 2) i1i1ii.i 2014   iiR,) 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded' shall include: 
amount determined under Section 11 D; 
amount of erroneous Cenvat Credit taken; 

in) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay application and appeals 

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

dq,j: 
Revision application to Government of India: 

3lTrjf(tTur i1i PIsI11cI RTt, aftfl, 1994 inr 35EE rt atiIF  
T i,fi 1'1141l, tII* i' iI 4l, 41r1'i 

I "it'll' Tfti ! 
A revision apphcation lies to the Under Secretary,, to the Government of India, Revision Application Unit, 
Mimstiy of 1'inance, Department of Revenue, 4th Hoor, Jeevan Deep Building, Parhament Street, New Delhi-
110001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section ti) of Section-35B ibid: 

f41 rvic , "iiJ i,'if*fl wci41 
1b1fl   1R Vft4 I 41'l 1i'i, TlcII 5T T 1i'i,i41 'iii  T1 

viI 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another flictoiy 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) 'ft&cl I&i41 T ij(1) 41I4l1 , 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

(iii) d' IIc1   iTTI / 
In case of'goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) iPlRici 3c'II 
 ilI  (i'r'2), l998tITu109  

fi rrt,/ 
Credit of any duty allowed to be uti1i7fd towards payment  of excise duty on flial products under the provisions 
of this Act or the Rules made there under such ordTer is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

'i)u , EA-8 , t i'i (ar'ftc) P,141, 2001, fI 9   , 
w iii vi 3 at1r i 41 I i'i r' r sir ' t v1 ii i4) i1i 

IRI1)'iII, 1944 t irru 35-EE ftIYftT J'I141 TR-6 vrcifi' iciii 

pnlication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rufes 2001 within 3 months fi'om the date on which the order sought to be appealed against is 
communicated nd shall be accompanied by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencmg payment of prescribed fee as prescriDed under Section 35-
EE of CEA, 1944, under Major Head of Account. 

IclIl rta'i 'l'l 
1000 -/r1',"i,i 
The revision application shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D)  
'Ii I lc(y4iI€l1Rl i4Ifk T "licll *' / In case 

if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tpbunal or the one application to the 
Central Govt. As the case may be, is filled to avoal scriptoria work if excising Rs. 1 lakh fee dl Rs. 100/- for 
each. 

(E) vi,*ftfltr .-iiiii   1975, i 1-i irr i .'i,l' w 1lsTRi 6.50 iI 

One copy of apphcation or 0.1.0. as the case may be and the order of the adjudicating authority shall bear a 
court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

(F) fl41i fir  J9 r* a'fl41 wii1'ioi ('i1 11t) fl41i'i41, 1982 'fI'r ii '  iT1Tff t 
eiIlo 'i'K i'*t   dill 14I 'Ii'lr! / 
Attention, is also invited to the rules covenig these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Enies, 1982. 

(G) tfl41q IIIaI.0 'it  irfl'r ii' 'i ' i'1I1cI "ii''i, l''cjci '14)-1c141  i 1I&, dI4'I1IIT fiiifl vii 
www.cbec.gov.in  l'r?  i j . 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website w'ww.cbec.gov.m 

(i) 

(C) 

(i) 

(v)  

(vi)  



Appeal No: V2/48l 482IRAJI2O1O 

-3- 

ORDER-INAPPEP 

M/S Meena Agency Ltd, Survey No. 548-552/2, NH No. 15, Samakhiyali, 

Village-Lakadiya, District Kutch (hereinafter referred to as "Appellant") has filed 

appeal Nos. V21481-4821RP312010 against Refund Orders as detailed below 

(hereinafter referred to as "impugned order") passed by the Deputy 

Commissioner, Central Excise Division, Gandhidham(hereiflafter referred to as 

"sanctioning authority"). 
(Amount4n Rs.) 

SI. 
No. 

Appeal No. Period of - 
Refund claim 

Refund Order 
No. & Date 

Education 
Cess/ S.H.E 

Cess involved 

1.  V2/481/RAJ/2010 Sept,2007 to 
February,2008 

45/2010-11 
dated 14.5.2010 

56,512/- 

2.  V2/482/RAJ/2010 March, 2008 46/2010-11 
dated 14.5.2010 

25,460/- 

2. The brief facts of the case are that the Appellant having Registration No. 

AABCM4325QXMOO4 was engaged in the manufacture of excisable goods falling 

under Chapter Nos. 69,38 and 26 of the Central Excise Tariff Act, 1985 and was 

availing benefits of Notification No. 39/2001-CE dated 31.07.2001, as amended 

(hereinafter referred to as 'said notification'), by availing the facility of refund/re-

credit, as per the scheme envisaged in the said notification. The appellant had 

filed claims for refund of Central Excise Duty, Education Cess and Secondary and 

Higher Education Cess paid on manufactured goods through PLA by them. The 

sanctioning authority vide impugned orders had sanctioned the amount, 

pertaining to Basic Excise Duty but did not sanction amount pertaining to 

Education Cess and Secondary & Higher Education Cess on the ground that 

exemption under the said notification was available only to Central Excise Duty 

or additional excise duty and the said notification did not cover Education Cess 

and Secondary & Higher Education Cess and hence the appellant was not 

entitled for refund of Education Cess and S.H.E. Cess. 

3. Being aggrieved, the appellant has preferred these appeals, inter-alla, on 

the grounds that the sanctioning authority has erred in calculating refund 

amount by taking into consideration only Basic Excise Duty and ignored 

Education Cess and SHE Cess; that as per Section 93(3) of the Finance Act, 

2004, all provision of Central Excise Act, including those relating to refund, 

exemption will also apply to Education Cess. Hence, exemption relating to 

Central •Ex1se duty will automatically apply to Education Cess also and relied 
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upon caselaw of UK LIG Ltd-2006 (193) ELT 169 and case law of Bharat Box 

Factory-2007 -(214) ELT 534 (Tn. Delhi). 

Findings:  

4. I have carefully gone through the facts of the case, impugned orders and 

submissions made by the appellant in grounds of appeals. The issue to be 

decided in the present appeals is whether the appellant is eligible for refund of 

Education Cess and Secondary & Higher Education Cess under the provisions of 

the Notification No. 39/2001-CE dated 31.07.2001, as amended, or not. 

5. I find that the sanctioning authority sanctioned refund of Central Excise 

duty under Notification No. 39/2001-CE dated 31.7.2001, as amended, but did 

not sanction refund of Education Cess and Secondary & Higher Education Cess 

on the ground that exemption under the said notification was available only to 

Central Excise Duty and the said notification did not cover Education Cess and 

Secondary & Higher Education Cess and hence the appellant was not entitled for 

refund of Education Cess. The Appellant has submitted that as per Section 93(3) 

of the Finance Act, 2004, all provisions of Central Excise Act,1944 including 

those relating to refund, exemption will also apply to Education Cess and that 

exemption relating to Central Excise duty will automatically apply to Education 

Cess also. 

6. I find that the appellant, a manufacturing unit situated in District of Kutch, 

had availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended by availing the facility of refund/re-credit of duties paid. 

The said notification is reproduced as under: 

"Kutch (Gujarat) — Exemption to excisable goods (except those specified 
in Annexure) and cleared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of 
the Central Excise Act, 1944 (1 of 1944), read with sub-section (3) of 
section 3 of the Additional Duties of Excise (Goods of Special Importance) 
Act, 1957 (58 of 1957) and sub-section (3) of section 3 of the Additional 
Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of 1978), the 
Central Government being satisfied that it is necessaty in the public 
interest so to do, hereby exempts the goods specified in the First 
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) other than 
goods specified in the Annexure appended to this notification and deared 
from a unit located in Kutch district of Gujarat from so much of the duty 
of excise or the additional duty of excise, as the case may be, leviable 
thereon under any of the said Acts as is equivalent to the amount of duty 
paid by the manufacturer of goods other than the amount of duty paid by 
uti/iation of CENVA T credit under the CENVA T Credit Rules, 2001: 
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Provided that in the case of a unit having an original value of investment 
in plant and machinety installed in the factory below rupees twenty crore 
on the date of commencement of commercial produclion in that unit, the 
exemption contained herein shall apply only for the first dearances up to 
an aggregate value not exceeding twice the value of such investment 
from the date of commencement of commercial pro duct/on, in each year. 

2. The exemption contained in this notification shall be given effect to in 
the following manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other 
than the amount of duty paid by utilization of CENVA T credit under the 
CENVA T Credit Rules, 2001, to the Assistant Commissioner or the Deputy 
Commissioner of Central Excise, as the case may be, by the 7th day of 
the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central 
Exdse, as the case may be, after such verification, as he may deem 
necessary, shall refund the amount of duty paid other than the amount of 
duty paid by utilization of CENVA T credit during the month under 
consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant 
Commissioner or the Deputy Commissioner of Central Excise, as the case 
may be, shall refund the amount on provisional basis by the 15th day of 
the next month to the month under consideration, and thereafter may 
adjust the amount of refund by such amount as may be necessary in the 
subsequent refunds admissible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91. Education Cess. - (1) Without prejudice to the provisions of sub-
section (11) of section 2, there shall be levied and collected, in 
accordance with the provisions of this Chapter as surcharge for purposes 
of the Union, a cess to be called the Education Cess, to fulfil the 
commitment of the Government to provide and finance un/versa lisd 
quality basic education. 

(2) The Central Government may, after due appropriation made by 
Parliament by law in this behali ut/I/se, such sums of money of the 
Education Cess levied under sub-section (11) of section 2 and this 
Chapter for the purposes specified in sub-section (1), as it may consider 
necessary. 

92. Definition. - The words and expressions used in this Chapter and 
defined in the Central Excise Act, 1944 (1 of 1944), the Customs Act, 
.1962 (52 of 1962) or Chapter V of the Finance Act, 1994 (32 of 1994), 
shall have the meanings respectively assi'ned to them in those Acts or 
Chapter, as the case may be. 

93. Education Cess on exdsable goods. - (1)  The Education Cess levied 
under section 91, in the case of goods specified in the First Schedule to 
the Central Excise Tariff Act, 1985 (5 of 1986), being goods 
manufactured or produced, shall be a duty of excise (in this section 
referred to as the Education Cess on exdsable goods), at the rate of two 
per cent, calculated on the aqgregate of all duties of excise (indudina 
spedal duty of excise or any other duty of excise but exduding Education 
Cess on excisable goods) which are levied and collected by the Central 
Government in the Ministry of Finance (Department of Revenue), under 
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the provisions of the Central Excise Act, 1944 (1 of 1944) or under any 
other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any 
other duties of excise chargeable on such goods, under the Central Excise 
Act, 1944 (1 of 1944) or any other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the 
rules made thereunder, including those relating to refunds and 
exemptions from duties and imposition of penalty shall, as far as may be,  
apply in re/at/on to the lew and collection of the Education Cess on 
excisable goods as they apply in relation to the levy and collection of the 
duties of excise on such goods under the Central Excise Act, 1944  or the 
rules, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondaty and Hiqher Education Cess. — (1) Without prejudice to 
the provisions of sub-section (12) of section 2, there shall be levied and 
collected, in accordance with the provisions of this Chapter as surcharge 
for purposes of the Union, a cess to be called the Secondaty and Hiiher 
Education Cess, to fulfil the commitment of the Government to provide 
and finance secondaiy and higher education. 

(2) The Central Government may, after due appropriation made by 
Parliament by law in this behali utilise, such sums of money of the 
Secondaiy and Hiqher Education Cess levied under sub-section (12) of 
section 2 and this Chapter for the purposes specified in sub-section (1) as 
it may consider necessaty. 

137. Definition. — The words and expressions used in this Chapter and 
defined in the Central Excise Act, 1944 (1 of 1944), the Customs Act, 
1962 (52 of 1962) or Chapter V of the Finance Act, 1994 (32 of 1994), 
shall have the meanings respectively assi'ned to them in those Acts or 
Chapter, as the case may be. 

138. Secondary and Hi'her Education Cess on excisable goods. — (1) 
The Secondary and Higher Education Cess levied under section 136, in 
the case of goods specified in the first Schedule to the Central Exdse 
Tariff Act, 1985 (5 of 1985), being goods manufactured or produced, 
shall be a duty of excise (in this section referred to as the Secondary and 
Higher Education Cess on excisable goods), at the rate of one per cent., 
cakulated on the aggregate of all duties of excise [including special duty 
of excise or any other duty of excise but excluding Education Cess 
chargeable under section 93 of the finance (No. 2) Act, 2004 (23 of 
2004) and Secondary and Higher Education Cess on excisable goods] 
which are levied and collected by the Central Government in the Ministry 
of finance (Department of Revenue), under the provisions of the Central 
Excise Act, 1944(1 of 1944) or under any other law for the time being in 
force. 

(2) The Secondary and Higher Education Cess on excisable goods shall 
be in addition to any other duties of excise chargeable on such goods, 
under the Central Excise Act, 1944 (1 of 1944) or any other law for the 
time being in force and the Education Cess chargeable under section 93 
of the finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the 
-rules made thereunder, induding those relating to refunds and 
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exemptions from duties and imposition of penalty shall, as far as may be, 
apply in relation to the levy and collection of the Secondary and Higher 
Education Cess on excisable goods as they apply in relation to the levy 
and collection of the duties of excie on such goods under the Central 
Excise Act, 1944 (1 of 1944) or the rules made thereunder, as the case 
may be." 

7.2 Hence, Education Cess and Secondary & Higher Education Cess, were 

levied under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the 

Finance Act, 2007 respectively, as percentage of duty of excise ©2% and @1% 

respectively to be calculated on the aggregate of all duties of excise, which are 

levied and collected by the Central Government. The provisions of the Act and 

the rules made thereunder, including those relating to refunds and exemptions 

from duties and imposition of penalty were made applicable to the levy and 

collection of the Education Cess and Secondary & Higher Education Cess on 

excisable goods as they apply in relation to the levy and collection of the duties 

of excise on such goods under the Act. 

8. I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty paid through PLA. Education Cess and Secondary and Higher 

Education Cess were levied on excise duty at the rate of certain percentage of CE 

duty and when the levy of Central Excise duty  itself was exempted by way of 

refund/recredit, then the Education Cess and Secondary and Higher Education 

Cess also got exempted automatically. In absence of primary tax i.e. Central 

Excise duty, the question of levy of these cess would not arise. CBEC vide Letter 

F. No. 345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that the Education 

Cess is percentage of excise duty,  the relevant portion is as under: 

"Letter F. No. 345/2/2004-TRU (Pt) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget, 2004 
announcements, a number of representations/references have been 
received from the trade as well as from the field formations pertaining to 
imposition of Education Cess on excisable goods and on imported goods. 
The points raised and the darifications thereon are as follows. 

Issue No. (1): Whether Education Cess on excisable goods is leviable on 
goods manufactured prior to imposition of Cess but deared after 
imposition of such cess? 

Clarification Education Cess on Excisable goods is a new levy. In similar 
cases, it has been held by the Supreme Court that if a levy is not there at 
the time the goods are manufactured or produced in India, it cannot be 
levied at the stage of removal of the said goods. Thus, Education Cess is 
pot leviable on exdsable goods manufactured prior to imposition of cess 
but deared after imposition of such cess. 
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Issue No. (2) : Whether goods that are fully exempted from excL5e 
duty/customs duty or are deared without payment of excise 
duty/customs dub,' (such as dearance under bond or fulfilment of certain 
conditions) would be subjected to Cess. 

Clarification : The Education Cess is 1ev/able at the rate of two per cent of 
the aq,gregate of all duties of excLce/customs (exduding certain duties of 
customs like anti-dumping duty, safe guard duty etc.), levied and 
collected. If goods are fully exempted from excise duty or customs duty,  
are chargeable to NIL duty or are deared without payment of duty under 
spedfied procedure such as dearance under bond, there is no collection 
of duby'. Thus, no education cess would be 1ev/able on such clearances. In 
this regard, letter D. 0. No. 605/54/2004-DBK, dated 21st July, 2004 
issued by Member (Customs) may also be referred to. 

Issue No. (3): Whether goods (like alcoholic beverages) that do not fall 
under the Central Excise Tariff be subjected to levy of Education Cess on 
excisable goods (as part of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is 1ev/able on 
goods specified in the First schedule to the Central Excise Tariff Act, 
goods like alcoholic beverages that are not specified are not subjected to 
the said Cess. 

Issue No. (4): Whether dut/es/cesses which either not collected as duty 
of excise/customs or are collected so but by a Department other than 
Department of Revenue, should be included for the purposes of 
calculation of Education Cess? 

aarification :As the Education Cess is calculated on the aqgregate duties 
of excise/customs (exdud/ng certain duties of customs like anti-dumping 
duty, safe quard duty etc.) levied and collected by the Department of 
Revenue, only such duties, which are (a) levied and collected as duties of 
excise/customs and (b) are both levied and collected by the Department 
of Revenue should be taken into account for calculating Education Cess." 

(Emphasis supplied) 

8.1 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable when and wherever service tax is nil by 

virtue of exemption. The said circular though was issued in context of service tax 

matter but the principle was accepted therein by the Board and hence, would 

apply in the present case of Central Excise duty also. Circular No. 134/3/2011/ST 

dated 08.04.2011 is reproduced as under: 

"Subject:Education Cess and Secondary and Hi'her Education Cess - Reg. 

Representations have been received from the field formations, seeking 
darification regarding the applicability of sen/ice tax exemption to 
Education Cess (refers to both Education Cess 1ev/able under finance 
(No. 2) Act, 2004 and Secondary and Higher Education Cess 1ev/able 
under finance Act, 2007), under notifications where 'whole of service tax' 
stands exempted. Apparently the doubt arises in the context of Tribunal's 

- Order. in the matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and 
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Se,vice Tax, BBSR-I (2010-TIOL-1659-CESTA T-KOL) = 2010 (20) S. TR. 
506 (Tribunal). 

2. The issue has been examined. Though TribunaL's Order referred 
above is in favor of revenue, it is inconsistent with the policy intention of 
the Government to exempt education cess in addition to service tax, 
where 'whole of se/vice tax' stands exempted. According to section 95(1) 
of finance (No. 2) Act, 2004 and section 140(1) of finance Act, 2007, 
Education Cess and secondaiy and Higher Education Cess are leviable 
and collected as service tax, and when whole of service tax is exempt, 
the same applies to education cess as well. Since Education Cess is levied 
and collected as percentage of sen/ice tax, when and wherever service 
tax is NIL by virtue of exemption. Education Cess would a/so be NIL. 

3. This being the princiile, field formations are directed not to initiate 
proceedings to recover the education cess, where 'whole of service tax' 
stands exempted under the notification. Extending the same princi'le, 
where education cess has been refunded to exporters along with service 
tax, by virtue of exemption notifications where 'whole of service tax' is 
exempt, the same need not be recovered." 

8.2 I find that Education Cess and Secondary & Higher Education Cess were 

imposed as percentage of Central Excise duty and since the central excise duty 

was itself exempted by way of refund, then Education Cess and Secondary & 

Higher Education Cess also got exempted. This view finds support from the 

judgment of the Hon'ble Supreme Court passed in case of SRD Nutrients Pvt. 

Ltd. reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that dearly emerges from the reading of these two 
drculars is that the Government itself has taken the position that where 
whole of excise duty or Service Tax is exempted, even the Education Cess 
as well as Seconda,y and Hiqher Education Cess would not be payable. 
These drculars are binding on the Department. 

21. Even otherwise, we are of the opinion that it is more rational to 
accept the aforesaid position as clarified by the Ministiy of finance in the 
aforesaid circulars. Education Cess is on excise duty. It means that those 
assessees who are required to pay excise duty have to shell out 
Education Cess as well. This Education Cess is introduced by Sections 91 
to 93 of the finance (No. 2) Act, 2004. As per Section 91 thereof 
Education Cess is the surcharge which the assessee is to pay. Section 93 
makes it dear that this Education Cess is payable on 'excisable goods'i.e. 
in respect of goods specified in the first Schedule to the Central Excise 
Tariff Act, 1985. Further, this Education Cess is to be levied 2% and 
calculated on the aggregate of all duties of excise which are levied and 
collected by the Central Government under the provisions of Central 
Excise Act, 1944 or under any other law for the time being in force. Sub-
section (3) of Section 93 provides that the provisions of the Central 
Excise Act, 1944 and the rules made thereunder, induding those related 
to refunds and duties, etc., shall as far as may be applied in relation to 
levy and collection of Education Cess on excisable goods. A conjoint 
reading of these provisions would amply demonstrate that Education Cess 
as a surcharge, is levied 2% on the duties of excise which are payable 
under the Act. It can, therefore, be dear/v inferred that when there is no 
excise duty payable, as it is exempted, there would not be any Education 
Cess as well, inasmuch as Education Cess 2% is to be calculated on 
the aqgregate of duties of excise. There cannot be any surcharge when 
basic duty itself is Nil. 
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24. For the aforesaid reasons, we allow these appeals and hold that the 
appellants were entitled to refund of Education Cess and Higher 
Education Cess which was paid along with excise duty once the excise 
dub,' itself was exempted from levi. There shall, however, be no order as 
to cost/' 

(Emphasis supplied) 

9. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I allow the appeals filed by the appellant and set aside the 

impugned orders to the extent of not sanctioning refund of Education Cess and 

Secondary & Higher Education Cess. 

10. c'c13* II C t dj 1Ll)c T iY.RI 3-H)ct-Cf c1b 11T 'IIclI 

10. The appeals filed by the Appellant are disposed off as above. 

'') 

Tt:;E.;; 
(:f 31ilc1(3i41i) 

By Regd. Post AD.  

To, 
M/s Meena Agency Ltd, 
Survey No. 548-552/2, 
NH No. 15, Samakhiyali, 
Village-Lakadiya, 
District Kutch. 

Copy to:- 
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 

Ahmedabad for kind information please. 
2) The Commissioner, GST & Central Excise, Gandhidham Commissionerate, 

Gandhidham- for necessary action in the matter. 
3) The Dy. Commissioner, Central Excise, Gandhidham Division for necessary 

action in the matter within time. 
Guard File. 
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