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Date of Order: 27.12.2018 Date of issue: 31.12.2018

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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e ¥ gl / .
Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissicner, Central Excise
/ Service Tax, Rajkot / Jamnagar / Gandhidham :

Ffiersal & TIAaTE! %7 ATH U9 94T /Name & Address of the Appellant & Respondent :-

M/s Inox India Pvt. Ltd., Plot No. 439 & 440,Sector-IV, KASEZ,Gandhidham- Kutch-370230.

T arxenErdie) ¥ =fT S =ty RufoRa oy § suges niwry / s  wwer sriie ara< % gt g/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

T o [ FRTT ST O TF Qe Adtely =t # it s, Rt e g StiRE 1944 $ 4 35B & S
wd fag stafagw, 1994 & grer 86 ¥ simsla e swig & < @t §

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

Fffaor qeatHd ¥ graf wft AT AT OoF, FeT SeTad IFF T AT sty e 6 @Ay 3, 3w =it |7 2,
ArEe Feo A, TE ey, F Fir ST =IIRY VY

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

T TRT 1(a) # FaTE 7 et & sremar Ay weft ordfietk it g, e SoaTe o T Jamas srdiei |t (fee)
£t ufErr &ty fifeswr, |, fdgaw Ta FHTET AEHETATE- 300 Q% FI AT =T I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2= Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals othier than as mentioned in para- 1(a} above

ardYefar <ITnTfEER ¥ g e TEd T ¥ oY F IeaTe e (i) Frmmaet, 2001, ¥ w6 ¥ siqvia eifa g
97 EA-3 &1 A wiagt & oot f3har o iRy | 398 & 0 & 9 UF TS F 9T, STET ST oF B AN ST i AT S /0 /@
FHTAT, TIC 5 AT AT IAY FH, 5 A€ $IC AT 50 AT T G5 AAAT 50 A1 7O¢ § Ay § 9 Fwe: 1,000 ¥, 5,000/ T
F9aT 10,000/ - T9% %7 Faife sy gos $it 9f @99 + mswww,mmwmﬁw%m
R & 74 F ) f adms @ % S g 9 Wity 9% g g ST | SR g FT T, §F H S9
T ¥ g AR gt Geted Sfiey ~TATRESTr S et Rug g | T Sed (& #E) F [y g9 & a1 500/ 7Y FT
et o s FAT g 1

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise }A&)&)eal) Rules, 2001 and shall be accoinpanied against one which at least should be accompanied
by a fee of Rs. 0/- Rs.5000/-, Rs.10,000/- where amount of duty dema.nd{mteres_t/ I%enalty/ refund isupto 5
Lac., 5 Lac to 50 Lac and abové 50 Lac respecuve}_ﬁm the form of crossed b draft in favour of Asst. Registrar
of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank
gf th% pla%:% whsecl)"g the bench of the Tribunal is situatéd. Application made for grant of stay shall be accompanied
v a fee of Rs. -.
AT =rTATtdHTer

T afie, A afgtee, 1994 &1 arar 86(1) ¥ siadia daTe Aawate, 1994, ¥ @ 9(1) & dgd
fRatfia yox S.T.-5 ¥ 7 it # Y o7 a3 1d Su% a R sy & feg srfie & oft Y, Soh wfy o § dem W (ST A
T T TAIG T J1ew) % T8 & %% § 7 U Wi % v, STgt Yaree $7 ahT s £t 9T ST ST 4T AT, T 5 A
I Y FW, 5 G T 47 50_ A€ FIC % AT 50 AT T F AYF § 9 w9 1,000/~ T9X, 5,000/~ w4F Iro=w 10,000/ -

Wﬁ@ﬁamﬁtw%mmﬂwmﬁﬁﬁ) forT AMaeT-ua F A9 500/- €9 1 Auifea ges s
HAT i ' '

The appeal under sub section (1) of Section. 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
n quagruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (one of which shall be certified co; and _should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of

S. s Qr-less, Rs. - where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fi Lakhs, Rs.10,000/- where the amount of service tax & interest

is more than Lakhs rupees, in the form of crossed bank draft in fayour of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is
le for grant of stay shall be accompanied by a fee of Rs.500/-.
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o afafRam, 1994 $f arr 86 Fit IT-uTE (2) WF (24) F dadta &= Fit ol srfiw, Jamx Rawareh, 1994, ¥ R 9(2) wd
9(24) ¥ Tga Muifg yux S.T.-7 & it 91 w7 o S59% a1 Syh, FiF AT LoF F99T Agw (A1), FH1T IR G5 717
Tifte sreer $t gt dow X (379 ¥ UF ¥R e g 91RY) ST iasw ST GgTae Sg<h ST SUTRh, heaid ScdTE §e/
TR, T AT AT T AT 9 B FT a9 a7 I1e8 ey $t wf o ara & e =R it 1/

The apgeal under sub section é2£ and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2%& {2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissioner authorizin%hthe Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

HT o, FT IATE L5 T A FftedT it (FRe) F i srfist & arrer ¥ =07 o g aftfaw 1944 i ama
35T ¥ siasta, S fAitg sfafew, 1994 & a7 83 F siweta Sarw Fr oft A At 7E 8, T Fewr F 9y srfefray s §
T 7 G SIS Lo/849T F AW F 10 wRad (10%), 59 79 v gty fBFarfya §, 77 swian, 5«9 Faw gatn faRke g, &
AT f3ar AT, Taq 3 27 g ¥ stata S S el st S i 5 1 w9 & st T 8
F=T TR CoF UF YT & Seniq “J1T 30 1 o ¥ R arfaer €

() gy 11 § F davia &
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(iii) Fmae T Ramrast F Faw 6 % siata [ @

- T9d 78 & @ a0 F wewE B (8@ 2) afofaw 2014 F aiw & F G sefiefie wRsrd & g fRewrdie

T AT U FHF FY AT G AT
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on péaflmer;t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(i) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %F?pllg to the stay aRplication and appeals
e Finance (No.2)

pending before any appellate authority prior to the commencement of ct, 2014.

ARG GTHTC AT ST :

Revision application to Government of India: . .

T AR H g g RutaiEe 7wt §, F99 39 qoF afnffFw, 1994 §t g 35EE ¥ WuW T{{E F sand a9

e, AT R, GO0 S ST, B e, e v, sl @fee, s i e, 9a9g 9, 98 R[Rel-110001,
RIS I%QI

A revision %ppﬁcaﬁon lies to the Under Secre to the Government of India, Revision Application_Unit,
Mlmst\iy of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Deliu-
110001, under Section 3SEE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: .

7fe 77t & et ¥ aroer §, et I Rt A w) et ERLEIES %W%Eﬁ?m =T T f¥T
%@ﬁ@;@m 1§§€ﬁ;€1’( Qﬁm%aﬁmmmﬁ mwgm%www ?mmm}m%@ﬁ
A HIT & THAT 1

In cagg of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

AT ¥ argt flt Ty a1 & ' fafs = @ 7 & Rt ¥ w3 7 79 w w8 w8 3= soe o F ge (Ree) $ e
St F AR Rt ag o e A Rafw frwfir g/

In case of rebate of duty of excise gn goods exported to any country or territory outside India of on excisable
material used in the manhufacture of thé goods which are exported to"any country or territory outside India.

v%mga’ W%&ﬁmm%mm & e fata e aar g

In case o go::irs exported outside India e)’cporttzg epal or Bhutan, withothrl)a/lyment of duty.

?&VW%W ¥ ¥ e < o e o aftfRaw ww g% Rl et & agg wrg & 0% 3 o) @ e
A (i) %mgaéﬂﬁzmw (7 2), 1998 #I ==y 109 %mﬁwﬁﬂ%aﬁammﬁﬁwgaﬁ Forfe

g gy

Credit of any duty allowed to be utilized towards pgym_ent of excise duty on final products under the provisions
of this Act or the Rules made there under such _order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IIUE AT ¢ o WAl TuF §=r EA-8 W, o fit Fiia swren o (erfiw) frammast, 2001, % Faw 9 ¥ dwie Rfafy g,
T FRA F EAT F 3 UTE F Fawta Ft T AMRY | ST ATSET F AT G ARG T I avadr £ wiRar dww £ 9 =lw
Ty & FT SouTe O wRtam, 1944 € a0 35-EE F agg Muila qow i serrft 5 ag F X = TR-6 # 7R @ow &
T 1

The above ép lication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be zaanealed against is
communicated and shall be accompanied by two_copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.

TR SRS & €T et s it semast F S !

T HT W TF A mw%mg‘rl?w%w-wwm ST 37 At @ T UE 9T S99 § SqUET g qF €9
1000 -/ %7 sprar faar srg |

The revision ag lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

Ife oo Ry § FS g A1l F ATEY & 97 To4% A AR F BT 9 F IO, ST . e s iR e F
ﬁﬁ%ﬁﬁ?m%w aﬁ?ﬁ;rﬁmﬁwﬁ %mﬁwmﬁwaﬁﬁmm&uhﬁgg
if the order covers varjous numbers of order- in Original, fee for each O.I.O. should be paid in | e 'aforesaid
manner, not withstanding the fact that the one apgeal to the Appellant Tribunal or the one application to the
Cenﬂ:ral Govt. As the cas€ may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 'of Rs. 100/- for
each.

TN AT OoF ARfEE, 1975, F agE-l F IO 09 a9 UF oFF @eg @ yfo ) Fuifa 6.50 w9 &7
RIRISEE AT TS L 1

One cop‘lﬁf applicatl%?l-ror . é as the case may be, and the order of the adjudicating authority shall bear a
court fe€ stamp of Rs. 6.50 as prescribed under chedule-] in terms of the Court Fee Act,1975, as amended.

T o, FIT I O TF FaTee e e (w RR) R, 1982 § afta oF s d@efaa At S
gftafes o are Rt 311 67 oft e arsfia gy smar @/ o )
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

@mmﬁﬁ,mmqmm,mmmm%m, et i Seamee
www.cbec.gov.in F 3@ 3 g1 . . . X .

For the elaborate, detailed and latest garlowsmns relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in




Appeal No: V2/12/GDM/2018-19

:: ORDER-IN-APPEAL ::

M/s Inox India Ltd, Plot No. 439 & 440, Sector-IV, Kandla Special Economic
Zone, Gandhidham (hereinafter referred to as “Appellant”) has filed Appeal No.
V2/12/GDM/2018-19 against Order-in-Original No. GRD/Ref/GST(ST)146/2017-18
dated 20.2.2018 (hereinafter referred to as ‘impugned order’) passed by the
Asst. Commissioner, Central Goods & Service Tax, Gandhidham Rural Division,
Gandhidham Commissionerate (hereinafter referred to as ‘sanctioning

authority’).

2. The brief facts of the case are that the appellant is a manufacturing unit
working in Kandla Special Economic Zone, Gandhidham and holding Service Tax
Registration No. AAACI4416PSD010 under the category of ‘Goods Transport
Agency Service’. The appellant had filed refund claim of Rs. 2,24,598/- on
3.11.2017 in respect of the services received for authorized operations in SEZ
under Notification No. 12/2013-ST dated 01.07.2013 for the period from
July,2017 to September,2017. The sanctioning authority partly rejected refund
of Rs. 1,22,492/- vide the impugned order on the ground that the invoices were
issued by the Input Service Distributor(ISD) in the quarter April-June, 2017 and

hence, refund cannot be claimed in the quarter July-September,2017.

3. Being aggrieved with the impugned order, the Appellant has preferred
appeal, inter alia, on the following grounds:- \7“ /\Jﬁ\/
(1) That procedure to claim refund under Notification No. 12/2013-ST dated
1.7.2013 is contained in paragraph lli(e) which provides that refund claim shall
be filed within one year from the date of actual payment of Service Tax made by
the Developer or SEZ unit to the service provider; that clause (f) in Paragraph Iii
also provides that the SEZ unit or developer shall submit only one refund
application under the notification for every quarter. It is on record that they
had filed refund application within one year from the date of actual payment of
service tax to the service provider. Thus they have fulfilled requirement of time
limit for filing refund application as envisaged under clause (e); that the
condition prescribed in clause(f) is to facilitate the Department to scrutinize or
process the refund application, which is procedural in nature. Since they had
complied with the conditién prescribed in clause (e) by filing refund application
within one year from the date of payment of service tax, rejection of refund
claim is not in conformity with the conditions laid down in Notification No.
12/2013-ST dated 1.7.2013 and relied upon case law of SRF Ltd-2017(3) GSTL
347(Tri. Del.).
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Appeal No: V2/12/GDM/2018-19

4, The Appellant vide letter dated 15.12.2018 waived the opportunity of -
Personal Hearing and requested to decide the matter on the basis of written

submissions filed by them.

Findings:-

3. | have carefully gone through the facts of the case, the impugned order
and the written submissions made by the Appellant. The issue to be decided is
whether the sanctioning authority has correctly rejected the refund claim to the
extent of Rs. Rs. 1,22,492/- under Notification No. 12/2013-ST dated 1.7.2013 or

not.

6. | find that the Appellant had filed refund claim of Rs. 2,24,598/- under
Notification No. 12/2013-ST dated 01.07.2013 in respect of services received for
authorized operations in SEZ. The sanctioning authority rejected refund of Rs.
1,22,492/- on the ground that the invoices were issued by the Input Service
Distributor(ISD) in the quarter April-June, 2017 and hence, refund cannot be
claimed in the quarter July-September,2017. The Appellant has contended that O
they had complied with the condition prescribed in clause (e) by filing refund
application within one year from the date of payment of service tax, hence,
rejection of refund claim is not in conformity with the conditions laid down in
Notification No. 12/2013-ST dated 1.7.2013 and that condition prescribed in
clause(f) for filing one refund application every quarter is to facilitate the
Department to scrutinize or process the refund application which is procedural

in nature.

7. | find that there is no dispute regarding credit transferred by input Service
Distributor(ISD) to the Appellant or use of services for authorized operations in
SEZ. The sanctioning authority has rejected the refund claim only on the ground o
that ISD invoices were issued during the quarter April-June,2017 and refund was
claimed in the quarter July-September, 2017. | find it pertinent to examine the

relevant provisions of Notification No. 12/2013-ST dated 1.7.2013, which are

reproduced as under: W

“(e) the claim for refund shall be filed within one vear from the end of the month in
which actual payment of service tax was made by such Developer or SEZ Unit to
the registered service provider or such extended period as the Assistant
Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as
the case may be, shall permit;

(f)  the SEZ Unit or the Developer shall submit only one claim of refund under this

notification for every quarter :
Explanation. - For the purposes of this notification “quarter” means a period of three
consecutive months with the first quarter beginning from Ist April of every year,
second quarter from st July, third quarter from 1st October and fourth quarter from 1st
January of every year.”

(Emphasis supplied)
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Appeal No: V2/12/GDM/2018-19

7.1 1 find that limitation provided under clause(e) supra mandates that the
refund application is required to be filed within 1 year from the end of the
month in which actual payment of service tax was made by SEZ unit, which has
been complied with by the Appellant. There is no requirement that refund claim
is to be filed in the quarter in which invoices are issued, as erroneously arrived
at by the sanctioning authority. | find that filing of one refund application in
every quarter as prescribed in clause (f) supra is for administrative convenience

and it has nothing to do with limitation prescribed in clause (e) above.

7.2 | rely on the Order passed by the Hon’ble CESTAT, New Delhi in the case
of SRF Ltd reported as 2017(3) GSTL 347(Tri. Del.) wherein it has been held that,

“4, Notification No. 12/2013, dated 1-7-2013 provides exemption to taxable services
provided in SEZ unit or the developer of SEZ unit for authorized operation. The refund
procedure under the said notification is contained in Paragraph Ill(e) therein, which
provides that the refund claim shall be filed within one year from the end of the month, in
which actual payment of Service Tax was made by the developer or the SEZ unit to the
registered service provider. The Clause (f) in Paragraph Il also provides that the SEZ
unit or the developer shall submit only one refund application under the notification for
every quarter. It is an admitted fact on record that within one year from the date of actual
payment of Service Tax to the service provider, the appellant had filed the refund
application. However, the refund application for Rs. 4,64,114/-, has not been considered
by the authorities below on the ground that Service Tax paid during the particular quarter,
has not been claimed for that quarter. On a conjoint reading of Clauses (¢) and (f)
contained in the Notification, it transpires that the statutory requirement of time limit for
filing the refund application is contained in Clause (e), which has to be strictly adhered to
by the assessee for the purpose of calming refund. The condition in Clause (f) is to
facilitate the Department to_scrutinize or to process the refund application. Thus, the
condition for filing the claim on quarterly basis has been provided therein.

5. Since Clause (f) is procedural in nature and the appellant in this case has complied
with the statutory provisions of filing the refund application within one vear from the date
of payment of Service Tax to the service provider, in my opinion, rejection of refund

claim of Rs. 4.64,114/- by the authorities below is not in conformity with the conditions
laid down in Notification dated 1-7-2013.

6. Therefore, 1 do not find any merits in the impugned order and allow the appeal in
favour of the appellant with consequential benefit of refund.”

(Emphasis supplied)

8. In view of above, | hold that the sanctioning authority has erroneously
rejected refund of Rs. 1,22,492/-. |, therefore, set aside the impugned order

and allow this appeal with consequential relief, if any.

9.  feral gar gof Y 318 e 1 AUeRT 3uEd g0F § R Sar Y |
9. The appeal filed by the Appellant is disposed off as above.
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Appeal No: V2/12/GDM/2018-19

By R.P.A.D.

To,

M/s Inox India Ltd,

Plot No. 439 & 440,

Sector-1V, Kandla Special Economic Zone,
Gandhidham.

Copy to:-

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for kind information please.

2) The Commissioner, GST & Central Excise, Gandhidham Commissionerate,
Gandhidham- for necessary action in the matter.

3) The Asst. Commissioner, Central Goods and Service Tax, Gandhidham Rural
Division, Gandhidham for necessary action.

/4)/ Guard File.

(.
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