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_3-
.- ORDER IN APPEAL ::

M/s. Deep Construction Company, 224, Mani Complex, Plot No.

84, Secor-8, Gandhidham (Kutch) - 370201 (hereinafter referred to as

‘appellant’) filed present appeal against Order-In-Original No.

11/JC/2017-18 dated 29.08.2017 (hereinafter referred to as ‘“the

impugned order”) passed by the Joint Commissioner, Central GST,

Gandhidham (Kutch) (hereinafter referred to as “the lower adjudicating

authority”).

2. The brief facts of the case are that the appellant had not paid
service tax on construction of Storage Godowns, Admin Building, Drains,
etc. in backup area of Berth No. 13 at Kandla Port to M/s. Riviarra
Projects Pvt. Ltd. and also not paid service tax on construction of
weighbridges within boundary area of Kandla port to M/s. RAS Infra Port
Pvt. Ltd. during FY 2012-13 and FY 2013-14 and alleged to have short
paid service tax on repairs and maintenance of warehouses/sheds
service provided to M/s. ACT Logistics, Gandhidham, during the said
period. Show Cause Notice No. V.ST/15-4/Audit-1ll/ADC-14/2016-17
dated 4.11.2016 was issued to the appellant demanding Service Tax of
Rs. 50,85,851/- under proviso to Section 73(1) of the Finance Act, 1994
(hereinafter referred to as “the Act”) along with interest under Section 75
of the Act and for imposition of penaity under Section 77 and under
Section 78 of the Act. The lower adjudicating authority vide impugned
order confirmed Service Tax of Rs. 50,80,851/- along with interest and
imposed penalty of Rs. 10,000/- under Section 77 of the Act and

imposed penalty of Rs. 50,80,851/- under Section 78 of the Act. @\/\;\@/

3. Being aggrieved with the impugned orders, appellant preferred the

present appeal, inter-alia, on the following grounds: -

(i) The appellant has provided labour service including all tools and
tackles, machinery, manpower, etc. for executing the work of storage
godown, Admin building, Roads, Drain, Custom fencing, barbed wire
fencing, workshop building, electrification, water supply and sewerage,

yzﬁreﬂgh\t\mg paver road in back up area of Berth No. 13 at Kandla port in

£
LN
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4.
the capacity of sub-contractor to Kandla Port through main contractor,
M/s. Rivierra Project Private Limited and provided labour service for
construction of weighbridges with office to M/s. RAS Infra Port Private
Limited. The appellant claimed exemption vide Entry No. 14(a) of
Notification No. 25/2012-ST dated 1.7.2012 since the labour services
provided by the appellant related to “original works”. It was submitted
that the services needed to be considered for improvement,

maintenance of the port and its approaches and the appellant had

carried out construction within 50 yards of high water mark.

(i)  The lower adjudicating authority vide Para 20.8 of the impugned
order has held that service provided by the appellant for construction of
godown, admin building, etc. in the back up area of Kandla port is
different from original construction pertaining to port, whereas, entire
development of Berth No. 13 in the back up area was carried out as per
design, terms and conditions of Kandla Port Trust and that any
construction made in the notified area within port is covered under the
definition of ‘port’, hence, construction of ény part of port is eligible for
exemption. The port authorities used to award separate contracts for

separate construction work even in the same port area.

(i) The lower adjudicating authority vide Para 20.9 of the impugned
order has held that the appellant can’t avail the benefit of Entry No.
29(h) of Notification No. 25/2012-ST dated 1.7.2012, however, the
appellant has not claimed benefit of Entry No. 29(h) but claimed to

benefit of Entry No. 14(a) of the said Notification. @NW}/

(iv) The scope of work provided to M/s. ACT Logistics included
alteration of damaged structure of shed, roof etc. to make them
workable. The department has applied Valuation Rules to determine
taxable value of the service. The work related to addition and alteration
of abandoned or damaged structure on land is covered under the
definition of ‘original work’. The lower adjudicating authority has not
considered that the appellant has provided ‘Works Contract Service’

and classified the service under ‘Repairs and Maintenance’ and taxable

\\\\
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5.
value determined @ 70% of gross amount charged instead of taxable
value @ 40% of gross amount charged. It is submitted to examine the
scope of work as mentioned in the contract, since, application of Rule
2(A)(ii)(A) of Service Tax (Determination of Value) Rules, 2006

(hereinafter referred to as “Valuation Rules”) by the appellant is correct
and legal.

(v) The lower adjudicating authority at Para 4.9 of the impugned order
has held that the rates were including service tax and inferred that the
appellant was knowing about the applicability of service tax on the
services rendered under the contracts. It is submitted that clause of the
contract was clarificatory in nature and has always been used in normal
course of business and it does not mean that the terms used in context
of any tax is actually applicable to such contract. Such contracts are

made by service receiver to avoid any dispute in future.

(vi) When no service tax is payable, the question of recovery of
interest and imposition of penalty does not arise. Penalty under Section
78 of the Act can be imposed only if there is fraud, collusion, willful mis-
statement, suppression of facts or contravention of any provisions with
intent to evade payment of service tax. There is no finding in the
impugned order that the appellant has suppressed facts or committed
fraud with intent to evade payment of service tax and therefore, demand

is barred by limitation of time.

(vii) No penalty under Section 77 or Section 78 of the Act can be
imposed if the appellant proves that there was a reasonable cause for
default or failure in terms of Section 80 of the Act. The appellant relied
on decisions in the case of On Dot Couriers & Cargo Ltd. reported as
2006 (6) STJ 337 (CESTAT — New Delhi), Municipal Corporation of
Delhi reported as 1987 AIR 2316 (SC) and Jagdish Prasad Choudhary

reported as 1996 AIR (58) Patna. @\/\@/

4. Personal hearing was attended by Shri Abhishek P. Doshi,

Chartered Accountant, who reiterated the grounds of appeal and

/"""55“‘}::-e..'.s‘iL‘lbmitted that they have provided original construction service in respect
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of Godowns, Admin Building, Roads, Drains, Customs fencing, work
shop buildings etc. within the area of Kandla port within 50 yards of high
water mark and within customs notified area in the area of Berth No. 13
of Kandla port; that they have not availed benefit of Entry No. 29(h) but
Entry No. 14(a) of Notification No. 25/2012-ST dated 1.7.2012 i.e.
construction of original works pertaining to Kandla port; that works
contract service to ACT Logistics is not repairs and maintenance but
original work only as major renovations have been done to make
abandoned/fully damaged buildings/godowns workable; that the
mention of ‘service tax included in the value’ in the contract does not
mean that service tax is leviable; that service tax is not payable and

hence, no interest is payable and no penalty is imposable.
Findings:

5. | have carefully gone through the facts of the case, the impugned
order, grounds of appeal and submissions made by the appellant. The

issues to be decided in the present appeal are: -

(i)  whether the impugned order confirming demand of service tax on
construction service provided within Kandla port area is correct or not;

and

(i)  whether confirmation of short payment of service tax on major

renovation work carried out on abandoned/damaged godowns/buildings

O

by the appellant within Kandla port is correct or otherwise. W

6. Regarding services provided by the appellant in the capacity of
sub-contractor to Kandla Port through main contractor, M/s. Rivierra
Project Private Limited, the lower adjudicating authority has held that the
appellant has provided labour service for construction of storage
godowns, administration building, electrification, barbed wire fencing,
water supply and sewerage, firefighting and paver road in the backup
area of Berth No. 13 at Kandla port whereas, the appellant has
contended that service tax is exempted under Sr.No. 14(a) of Notification
No. 25/2012-ST dated 20.6.2012 for construction, erection,

e

~
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commissioning or installation of original work for construction of port. |
would like to reproduce the relevant entry of Notification No. 25/2012-ST
dated 20.6.2012, which reads as under: -

14. Services by way of construction, erection, commissioning, or
installation of original works pertaining to -

(@)  an airport, port or railways, including monorail or metro;

6.1 | find that Entry No. 14(a) of Notification No. 25/2012-ST dated
20.6.2012 exempts service tax on construction, erection, commissioning
of original works pertaining to port. The term ‘original works’ has been
defined in Explanation 1 to Rule 2A(ii)}(B) of Valuation Rules which states
that: -

“‘original works” means-

(i)  all new constructions;

(i)  all types of additions and alterations to abandoned or damaged

structures on land that are required to make them workable;

(i) erection, commissioning or installation of plant, machinery or
equipment or structures, whether pre-fabricated or otherwise;

(Emphasis supplied)

Qo —

6.2 | find from work order dated 27.9.2012 issued by M/s. Rivierra
Project Private Limited that the appellant was required to carry out
construction of storage godowns, administration building, barbed wire
fencing, etc. in‘the backup area of Berth No. 13. Therefore, the findings
of the lower adjudicating authority that the appellant has provided only
labour service is not correct. | also find that the appellant has
contended that they carried out the said work within 50 yards of high-
water mark which has not been disputed. Hence, | find that the
appellant has provided construction service to Kandla Port and
correctly falls within the definition of ‘port’ as provided under Section
2(q) of Major Ports Act, 1963 read with definition of ‘limit’ under Section
4(3) of Indian Ports Act, 1908, which is exempted from payment of
service tax vide Sr.No. 14(a) of Notification No. 25/2012-ST dated
20.6.2012 and therefore, confirmation of demand of service tax is not
At?ﬂﬁ?le and novt legal and proper.

N

TN
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7. Regarding services provided by the appellant to M/s. RAS
Infraport Pvt. Ltd., Gandhidham for construction of weighbridge and
office building at Berth No. 13 at Kandla Port, the lower adjudicating
authority has held that the appeliant has not provided service for
construction of port and therefore, service tax is not exempted under
Sr.No. 14(a) of Notification No. 25/2012-ST dated 20.6.2012. | find from
the facts of the case the appellant has constructed new weighbridge and
new office building near Berth No. 13 at Kandla port which are required
to be necessarily considered ‘original works’ and erection,
commissioning, or installation of original works pertaining to port is
exempted from service tax vide Sr.No. 14(a) of Notification No. 25/2012-
ST dated 20.6.2012, therefore | hold that no service tax can be
demanded from the appellant for the said services and thus,
confirmation of demand of service tax for these services uhder the W

impugned order cannot be allowed to sustain and has to be set aside.

8.  Regarding short payment of service tax on the services provided
to M/s. ACT Logistics, the lower adjudicating authority has held that the
appellant had provided repair & maintenance service with all materials
which attracts valuation of service, for payment of service tax, under
Rule 2A(ii)(B) of the Valuation Rules and hence, the appellant was
required to pay service tax on 70% of gross value of service. However,
the appellant has contended that the scope of work provided to M/s.
ACT Logistics included major work/renovations of abandoned/fully O
damaged godowns/buildings to make them workable and that such
work of abandoned or damaged structure on land is covered under the
definition of ‘original work’ and | have no option but to agree with the
submissions of the appellant that they have provided services, which
fall under original work as explained in Explanation 1 to Rule 2A(ii)(B)
of Valuation Rules reproduced under Para 6.1 above. W

8.1 | would like to reproduce Rule 2A of the Valuation Rules, which
reads as under: -

RULE 2A. Determination of value of service portion in the execution of a
_‘ﬁwor,ks,,\gontract. — Subject to the provisions of section 67, the value of

RN
: .
BN
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PN
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service portion in the execution of a works contract, referred to in clause
(h) of section 66E of the Act, shall be determined in the following manner,
namely: -

(i) Value of service portion in the execution of a works contract shall
be equivalent to the gross amount charged for the works contract less the
value of property in goods or in goods and land or undivided share of
land, as the case may be transferred in the execution of the said works
contract.

Explanation. - For the purposes of this clause, -

(a) gross amount charged for the works contract shall not include
value added tax or sales tax, as the case may be, paid or payable, if any,
on transfer of property in goods involved in the execution of the said
works contract;

(b)  value of works contract service shall include, -

(i) labour charges for execution of the works;

(ii) amount paid to a sub-contractor for labour and services;

(i)  charges for planning, designing and architect’s fees;

(iv)  charges for obtaining on hire or otherwise, machinery and tools
used for the execution of the works contract;

(v) cost of consumables such as water, electricity, fuel used in the
execution of the works contract;

(vi)  cost of establishment of the contractor relatable to supply of labour
and services;

(vii)  other similar expenses relatable to supply of labour and services;
and

(viiiy profit earned by the service provider relatable to supply of labour

and services; _ t\@ W\&

(c) where value added tax or sales tax has been paid or payable on
the actual value of property in goods transferred in the execution of the
works contract, then, such value adopted for the purposes of payment of
value added tax or sales tax, shall be taken as the value of property in
goods transferred in the execution of the said works contract for
determination of the value of service portion in the execution of works
contract under this clause;

(i) Where the value has not been determined under clause (i), the
person liable to pay tax on the service portion involved in the execution of
the works contract shall determine the service tax payable in the following
manner, namely -

(A) in_case of works coniracts entered into for execution of original
works, service tax shall be payable on forty per cent of the total amount
charged for the works contract;

Page No. 9 of 11
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Provided that where the amount charged for works contract includes the
value of goods as well as land or undivided share of land, the service tax
shall be payable on thirty per cent. of the total amount charged for the
works contract.

(B) in case of works contract, not covered under sub-clause (A), including
works contract entered into for, -

(i) maintenance or repair or reconditioning or restoration or servicing of
any goods; or

(i) maintenance or repair or completion and finishing services such as
glazing or plastering or floor and wall tiling or installation of electrical
fittings of immovable property,

service tax shall be payable on seventy per cent. of the total amount
charged for the works contract

8.2 From the above, | find that Rule 2A(i)(A) of Valuation Rules
provides that in case of works contracts entered into for execution of
original works, service tax shall be payable on forty per cent of the total
amount charged for such works. In the present case, the appellant
submitted copy of work order dated 10.2.2015 issued by M/s. ACT
Logistics, Gandhidham to the appellant to execute work of shed

repairing including floor repairing with materials so_as to make godown

operative and restore it in workable condition. Thus, there is no doubt

that the appellant carried out original works in terms of Sr.No. (ii) of
definition of ‘original works’ as provided under Explanation 1. The
appellant has rendered service of repair, renovation of godowns/sheds
with material and therefore the services provided by the appellant fall

within the definition of ‘works contract’ as provided under Section

65B(54) of the Act which reads as under: - o —

“works contract” means a contract wherein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of
goods and such contract is for the purpose of carrying out construction,
erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, alteration of any movable or immovable
property or for carrying out any other similar activity or a part thereof in

relation to such property.

8.3 In view of the above, | find that the appellant has executed works

contract for original works and therefore, they correctly determined
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assessable value @ 40% of gross value charged towards services
rendered by them in this regard and paid service tax at the appropriate
rate. Hence, there is no short payment of service tax as alleged in the

impugned SCN and confirmed in the impugned order.

9. Inview of my above findings, | hold that services of construction of
godown, admin building, barbed wire fencing, etc. provided in the backup
area of Berth No. 13 at Kandla port through M/s. M/s. Rivierra Project
Private Limited and the services of construction of weighbridge and
office building in backup area at Berth No. 13 at Kandla port thrdugh M/s.
RAS Infraport Pvt. Ltd., Gandhidham are exempted from service tax
vide Sr.No. 14(a) of Notification No. 25/2012-ST dated 20.6.2012 and no
service tax is recoverable from the appellant. | further hold that the
appellant has correctly paid service tax on 40% of the gross amount
charged towards works contract service executed for original works to
M/s. ACT Logistics, Gandhidham. Hence, | set aside the impugned order
and allow the appeal filed by the appellant.

Qe Uil GRIGS BI T U BT FTeRT IWiad aiids I fopan e g
9.1. The appeal filed by the appellant is disposed off in above terms.
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By Reqgd. Post AD.
To,

M/s. Deep Construction Company, | 8. iU HEHIH &.
224, Mani Complex, Plot No. 84, | %, T PR, wife . ¢,

Secor-8, I3 - ¢,
Gandhldham (Kutch) 370201 T (HD) - 390303
Copy to:

1)  The Chief Commissioner, CGST & Central Excise, Ahmedabad
Zone, Ahmedabad for his kind information please.

2) The Commissioner, CGST & Central Excise, Kutch
Commissionerate, Gandhidham for necessary action.

3) The Assistant Commissioner, CGST Division, Gandhidham for
further necessary action.

/4) Guard File.
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