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Arising out of above mentioned 010 issued by 1\ddilional/Joint,' Deputy/Assistant Commissioner. Cectral Excise 

/ Service Tax, Rajkot / Jamnagar / Gandhidham 

111 ot &'1qi opr 9TT 021 /Name & Address of the Appollant & Respondent :- 

Ajanta Manufacturing Ltd., ORPAT Nagar, 8-A, National Highway,, Village: Vandhiya, Post: Samsichiyaii, 

Nr. Surajbari Bridge, Tal.: Bhachau. 

nfl 54 :OTRPFF1/tITFII.'I ¶TIO01 5').4 5TTT 4° °l'tol 41/ 
Any person aggrieved by this Order-ui-Appeal iiiay file an appeal Ic the appropnaLc aUthority in the following 
way. 

4  aop , .-5)  sjseri rr 5 p' -'ll'IlIffS''rl 5 ':ft5 opTftor 5aft'p T°yrr .roar[JfrcslVl944 ft FIT°r 3511 : 
rr R13ftd20l994 nT186TSt5l.laf5Fsrl aoI)5 1/ 
Appeal to Customs, Excise & Service Tax Appellate 'tribunal under Section 351-f of CR4, 194-I / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

4"-flS.'i S li-lIT  Sft 4l4l -t 4' i 4°21, fr' 'Iti 3'SlCO fV. 21 VSTO7  Sl- fl'-SV '01'1 SF°T ft f5- PI )'p;, 2161.0 2 
341 21ftft,op1'tal TftTI/ - 

The special bench of Cus(oms, Excise & Service Tax Appellate Tribunal of We-st fflock No. 2, R.FI. Purain. New 
Delhi in all matters relating to classification and valuation. 

T4"ith'40"e"S 1(a) 41iTTT13451i ¶CVIIII cr11 Vift 212111. rIO 5.pfl, a557r5121.rr(fSro2)ft 
rftpr il-fla 4foai, , fcflri orr't agii ,fl CIVIl 20111 3'1Ioi0- o,) S 0TIS1li 0110CC 1/ 
To the West iegional bencfi of Cu ton S E\°ise- c -nuet Or /ot 1 Ii bun I )CLSTA1I t 2 ° a 
Bhaumali l3hawan, Asanva Ahinedsbacl-380016 in case 01 appeals other bsair as enc'nlionecl tO P500-  1(51 above 

a'5410 'iTsTir'4'4er3l'5a V°11 30P4'50-i0 0'Tl'l If21 r)f52'4I-l'ft 2001, seFroir 6 ft6161rifr6t   ft 
'Al-S EA-3 V12TT',fto l  VVTIS.li 'list I s-ia ' VVOSPOTT'Al ,1 oparp.T. .1521i19TT0fT1,.SI0 R4T3ry "-tin 'tot 

21T1 5 -ins VrwTV, 5 at's 21rr rr 50 -ii's '1rr STe-TOOT 50 STV aiT1T 'I CTIIICCS 'U ST21: 1,000/- vii, 5,000/- 215 
SF211 10,000/. 'oi rt6tilI  ' fttrf1t itiopnfrce,i11,-i epopopr it.vII 0  'aiF6o eni'Th .-ootiR-i.'i ft 

op ST'S V Sift ft aloi-1opcnop irre 5121 "101 2111611504. s14- crvr lore-or anon aiFor I osiFlo sits 'itt 'dm110, 5o. 11121 
A I V 5151 SITSiTT SF1 TrttFihf t 1) fl .i ii iiSi s 'I ft 11 II )T11 21 i-i .21'i (T 0 0) °y-r T1ST 'UT T ST 1 500 UTr r 

"i'll s'.ii i(i'H I!: 

The appeal to the Appellate Tribunal shall be file-ri in quarlruphcate i's form EA-3 / as urescribed tinder Retle- S of 
Central Excise (Appeal) Rules, 2001 and shall be acecrinpanied agensst on: which at least should he 
accompanied by a fee of, Es. 1 000/- Rs.odOti/-, Rri.io.800/- where amount ci uty 
demand/interest/penalty/refund is Upto 5 Lac. S Late to 50 1,sc and above 51) h-ac respectively lot line- loom of 
crossed bank dralt in favour of Asst,. Registrar ol'bioui-ch of one tiotoniatrut i's die sector bank or the place w,,ere 
the bench of any nominated public sector batik of the p1w v?here_ . 'C '1. -etch of the fribnnal is situated. 
Application made for gm of stay shall be acconipanieci be a to' of Rs. 5011!- 

W1ISIJrr -iii18s''i 31 VOlT 3r5TiT, ,.lo sftl-t'414, 195°f  'PT iTrT1 8(1(11 '1 'Aci'i'i T4°4° lss't-tt'-rr. 1994, ill (l.) 
i11 SPUr S  T 5 V '9T 115121 21511 11 5 iTO 504 VU (6i°i -SI-  I 0 f1' Sf21 -' r i S 1 T"°(l 15  ST T I 1  21 (2144 2 

iTT 15 '41 Sin pI-S S I P ) 'iV 210 0 TV V VIII  iTO [4 2 0' 1 21-11 a S Ii ft STir  T'° ft 0111 4 Iii 141 i'4111 xnr S IT'l 
VI 3'-O-i '40,5 'ii's "i' 5150 'liii VITTST 3ITST 5001's OI1TVIT lefifiCO 91'icTL'r: 1011ti/-rerS, 5,000/-STat r"i 10,ttC-5/- 'N  
21 I5t1ici oi'-u i"P 41t '15 1121011 Si'OWTIT e-)'S '111 "4'liid. '11.11611 oI4)°ft'T °'i1VTIU'U. 0 'Ii lir: a 'T5TCir,  rfiiatr,  '1° 51100 54.0! 
,ftaiillt-it IT4rTaft21T)°rTF i 21ISIIISTVISTETr I V[TIi atr' n r rra-n 121-i sat 
aeflxtr '1i,flri -'iioiifis''Ji VT 1I'sI til.rlS V I 1VITS 31110e-1 (10 11110°) '4 OTT S11'ie-I-'Tl '1. -- 111-1 5111/- 'TT 'TO 5110121 aFan ale-il 0'OI' 
51211/ 

The appeal under sub section (1) of Section 86 ui the Financ-  Act, 1994. to the Appellate 'tribunal Shall be-  filed 
in qu'idiuphcate in Form S T 5 as piescubecl undei hub 5(1) 01 die sees ac I \ Rules ltJC I -Ui i Sb II 
accompanied by a copy of the order appealed against (one ci which sb-all be ccrtihecl cony) and should lee 
accompanied by a fees of Rs. 1000/- where the amounl: of service tax & interest demanded & pna.lty levee-cl of 
Rs. a L,akhs or less, Es. 5000/- where the arnounl 01 51- 0,1cc lax & interest demaesclei: fl penalty i.e-vtd iii more 
than five lakhs but not exceeding Ifs. Fifty Lakhs. Ifs. 10,000/- where toe amoulli of service tax fl miereri: 
demanded & penalty levied is more thaus lilly Lakhs rupees, in Ilie foiin of cross-ed bank draft in facour te-t Inc 
Ossistant Registim of the bench of noian atecl Pu bhir PT etc I nil o ,l of C hi ic the nench or '1 if u s-il s 
situated. / Application intide for grant of stay sisal! lii' e-scromteorucd ha ti-i' iii P.rr.500/-. 
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(C) 

9--f{.4q.q, 190-i I0l'-T i -ty  TT-ITT_iT1 d.0 FIT if'-') 'It ifrili iifr nit _it'1ii, ITItIT (ii41, 1994, 24_i (24  9(2) r 

4 IT ITL  TI r If Tj TI 'T '_i -' ii ('-1 4 .114 '1T [TI TiTI ill .rt (if4h) '-F9T 3 'II-' i)iT 

CTI ITI (2 YrTh 1r I I TffoJ) tIT41)-fl gPTi1-'l-14 lIrt rlTHllrt T'(2ZF Ill  ITT/ 

FI I TI 24 _i i — (PT ( TI IrrT PT PT — I a1-  r ft 'T .11 9  t 41 11 / 
the appeal ui_idet ste_i sectaIl 2) eat 10.i -f ftc n-c (cfl 86 the Finance Act 1994, shall be filed in For ST.7 as 

)rescribed ut_idet Full 9 ) : ty2A -f _iiu' C'oai 'ii'. Ilules, 1994 and shall be accompanied by a copy of order 
of Commisstona'-12o,_irrai oc)e 0, m0o:-i :0 Central Excise (Appeals) (one of which shall be a certified 
eaov and copy 0) tb_i _i Lit pass'ti i_i- t-'_iu --.norteraaithorizmg the Assistant Commissioner 01.  Deputy 

Commissioner c_if Ca-nital E_i:rso/ 'Itt'' lila- 'tie appeal before the Appellate Tribunal. 

ft_itt cp,p,  24rty atore re"-'e rra-  '-ran_i'- a4I'i'- ntytp 1 're_is) '.iI0 sr'rn _i  91-l'i 4 'tc(l  3015 if) 1(24119 1944 ft 
-'rT4nrTPTrr(2 - HIrIlIT Ia-9t111T 4'-TTi414  tti4i IIlft'-ITg PT49rafl11145TftloiJItt 

TIT '49'! TIllS 1  '1./TIc 141[5  10(114519 (lOLl, °Ff 91'l ITEf  444141 12(4411241 4,'-It 4411'll, i1if 411"! 49141 12('til2(i , at 
9T_iF.4 ft-'T iT i r ts IT lIT -n-t e f'1'-r T _i-n)r '-'r i i  ttr r 4th-  r gTI 

TI(PTOPTt'TTOTSTII(P P 'eruTTF 'l'-lT(2IPT4 

(1) liT T09TTTI._iT - 
(ii) '-i_iT-HI LIT '-IT lTITtTIT'TfI 

(iii) 1ufT PITh I''.l''1TT h_irs ho: nIT 
- Till tfl4; _iOi'flF '-1; IrfotiTil (24'-IIP '-f -  f) I4Tfrfk5ril 2014 5 (2441 wfl4ui :fl'ffp4j1j LI '-PItT uitaTTItfiif 

rria iu_iIT'T Ti n- aft FPTI/ 
a t i '-ppe-il I ( I ii t i - CL I I a finn 3F 01 the Central 1_ixcise Act 1944 which is also 

a_ide api_ilicablt_i't: i_it_ice,' 'I'._ito itt_idea Cci s,-_i -i if (he Finance Act, 1994, an appeal against this order shall he 
the Ttii_iun.0 au'. _iaeui-:;t_it of 100,' ii, I, iientaiicled tvlie re duty Or duty ann! penalty are in dispute, or 

:eos_iltv, '..vha'r nocali Cutuc to n_i Lit-ui ,', a-' a .1 tio amount of pie-deposit payable would be subject to a 
cltitctgOl Es. 31) ('raw -, 

Unijec Ci i_if (la-cia' .j:I f. In_i De.manrlcu" shall include 

(1 ul!LitLtLet.._i.'1.u.t.,l I-ri-il 111); 
ii) ainou at ct -it rooccitu , ' P ut. ,.i a-li - thi tala'i_i; 

fiji) _itmotnt payable uctL'r FiiI' ii tIe Cenvat Credit Rules 
- provided iutthec iLuOt toe prc.visinc of it" Cecuon shall nut apply to the stay application and appeals 

_ia_idn_ig before tn_i afpeiair authority picor to Iii',- ,:cjamcncemerit of tne Finance (No.2) Act, 2014. 

40.4th. ttir L.i ,  til 'illS'! 
'a'-  i5ion appflctin i to ( e im.nt ot 1it i .1 
- -n r  ft IT9PT Ti Iii ii 19 Ii Cr11-f OTCITI I CO TI (PT .419(249 1994  ft  rr'-i 35EE  LI 110111 1 '55 T 4'lll 3fl7 

.41 4 r' - (ii Jfl -'9 f'- I '-T I hon  I TI 1TI4I'-IIT Il-Il fl i iflif 944' 'IT'-t TI (2 Ii 110001 LIT 
I',iTITST9T-lllttu'I / 

tea .,lon "op_in at oi a- it ah Utti 1 I Li to the Got ci _iment 01 India Revision Apphcauon Unit 
1 istrp 01 'ifl I Itt I _il I a- in 11 (001 Jeet u_i 0 ep l3uiltling Parliament Street Neat Delhi 
0031 at_i e lot ! L i a, 1 -, I it_i tea a-at ol the iolliraving case goven_ied by flu St pioviso to sub 

:uucitoi_i 1) of Sect) ui-:_i515 Lcd: - 

Oir7pt71TT halt TIP ca-ill STIllS,'!,. hCOi, 'il 1 ' '11T9T I ilII5t14.rh4tl 24_i41424, (2441 4.it4r[t4l 
atTa-Jy_iTerpsr9rsIrr lrlrtp'rrfl/ - 
it_i case of any 164s 01 COta-it, where ha lea - era:r. 'it lain sit from a factory to a warehouse or to another tactoi-y 
or (191_i_i pt_ic au'ar1ioatcte to a_i_ioihc - ,uui:I,a-'ut. ..: cant proa-essiiip of fEe goods in a warel_iouse or in storagb 
ief_iuttt_ier i_i a facioci- CII lii a I_i_i utItu_it-'. 

4T iLI9fll"12I- Tll'Tf .01(. -(('-(F'-'-  ii;f'_i I'.TITI-iL'I T - T24-I1'4 3C415 
TI_itIryre -'P_i'll iT IT tv': 'cc 111(1151 '.11 IPO LI 

i ear of ebatt I nini a) \a ia ui I c1 to am coin_itrp or termitory outside Indie of on excisable 
:_i_i_ittt_irial used cn tin_i llt_i,liitlaciUrC 0! ti_ia' fl_ntis. '.1111)_i (It' exi_iortt'Cl to ai_iy countty' or territory outside India. 

O4 F-L. TI'-hl'oo t 1TTILIS. 0f_ia-I '941141 91"! (2414(297 11111 I / 
lii ct_isa' oCgootls 2-apatict) ttuicnde India aerial to lIp_ia] or 13bu1am_i, without payment of duly. 

iT'lIe LITI'IT"O-i'[''r'rPIaT_iT'cFpTrof_i eT'(l 1.1_i' ttTtr12f124ll11fl71'i_ia(2fTIrtfftrt1T11T9_irI5çI 441 .'l 
'-IT 0105 (iltPT)ITt1rL fT-f 'L.lTh, TT' 2), loiS iT :3_i"- 1119i_iSTTTI241I.'i i_it951ll[10 ifti T4144irlI12(ltqIt9T111T11'lIIi_il i4" 
1311 'I/ 

colt ol an_i (of II t i I r t iili. I t t I i_iianl of axauso lury on tinal products under the provisions 
(its '-,a t ii cli 1 iii . ri t to a' tint) tic), it La r is i_i01sa-d bt the Commriissioneu (Appeals) oi_i or alter the 

appatniteil uncle cpu-c. I ii': i_il il_ic l-ui:titct- liFt '9 act. 1998. 

TI 'ill I F TI 01 iTI I 1 3 C 8 — 
0115_il '-It -11IU"l LI.-) T19LI _itTI51 LIT '1141 'STiT'-'- I TFThT. 
11 tu'II_i cp71 :3Llftifil 1941 'fir ant_iF- Li. 1r 
ITIT'nI / - 
Tl_ie /ibove applicaitun .sltt_iul be ti_it'd' ut 
(Appeals) Rules, 2a161 will_in_i 3 a-Into-_i JO 
ealomunicateci arttt sltctul ((a' _iuccot_iup:-w','tI III I'.'. 
aa-'aun_ipanied by at c01:l_i- cii 'IF-IT LIlkui '-idea 
1_it_i or LEA, 19'c4, IIndt_it h'lta'r _i-it_i_id Ot ,-taI'oOitt 

i'1illT5' FT (97 T)124'4itIa41,2OOl,24J2(71rt924_iaI(2  (2(21, 
:'il_i°f T91r '-PT SIlLIlIrLI  alto 3!l97irftsltr(2'ST 94443  ft  SIl41ifr1itiTI9T.t 
Ire,-  bl-t_ifnf S)ITc924 _iFoli'(taca'r'-'a 9ttflTtf5TR-6 fto(2 9'111 LITsI41 

Euitu No EA-8 as specified under Rule, 9 of Central (2xcise 
'u (.10 on which the order sought to -be appealed against is 

pa-s each ot the 010 and Order-In-Appeal. It should also be 
:'a_i_irent ol prescribed fee as prescribed under Section 35- 

'ITITIr _iTITILI°fl', 'it_il -hE i_ioTf'PT_ifITfltr'aItlthTIarfi -a(2i I - - - -- 
13 - .4 I' 0 (P 'I it TI TI TI TI TI II / TI '- 41 97 -TI 11(2 a-I I I '444 TI II 4 44 41 4 '-i at 11 

i(100-/a_iT''!'a-I'i (2.-ui_in i - - - . - - 
'l'hn- u-ea'isioit application slitttl be acconhi_iai_iia'd Ii II fee of Rs. 200/- where ti_ic amount involved in Rupees One 
1..ae or less and lOs. 1000/ - a-.'t_ie,t' the ,mtI1ni uonit cal is more il_ian Rupees One Lac. 

f24p ai,5aritatyrrec t1PT97LIT -TItrilPr49T'i'4I_ii3_ir a1R'i_iOhr '-'tJ_iTT '191 -1141 3'1'5aat4(241i s1141 aTf2(mrI 24ritrr 
ftT((2'-1TI i -fTirt1l,il- hTr lTFlTTnrppl[h171T1TI!(i191i'49'l! TTTPI51I11'il244i.1I11I'-I/Jflcase 

if the order covers vttnuttis ntti_ipbers ol oiLer- n (Inc_in_ia), fee for each 0.1,0._should he paid in the aforesaid 
n_iaii_iner, not wiUisI usiiditi1t lie 1,.ct that tft'_i 'liii' ppeal to tl_i Appellant Tnlainal or the one application to the 
Central Govt. /15 lilt_i C_i_iSO tutu'' 1_ic. is iilie,i I,, ire 1 scriptonia womb: if excising Rs. 1 lakh fee cii Rs. 100/- for 

.SIIlII'1'4 )'5.  _inofnrct, 1975, t: ra':h_i -  TI - 0v'i"'-lLI 151 p'4_ir51 i4p111rft'S(2 'Tt(20.11124 650 #549 LI1'rlIrII111 

iftea op_i oi ,-p1_iuir In ii _i a) I t it_il ti_ic 01 La i of the acljurhicating authority shall bear a 
court lee stan_ip rd (/p 553 as pcu_is.-u' ----------I - - --.-:lutit'-i in terms of the Coui-t Fee Ac(21975, as amended. 

41441 t)LI, c"n UI-a. 1_i_il  -fli'-- (p-C "T,--I3t'c----- - fir(2t) f4ailTatft, 19132  it  112(51  Ti p -n 441(2.r51 iwjtyf ft 
51ti.l4I2411,,1ifFlT901tt h-f Nra--iT_i-sI-, _i'tl'O'.'TTi-, _i LI--- -.,,' - 
Aftentioi_i us also mi_i_i'ifed to file rules c-r_iv'r_i,cu'. it-,'' i_iJ oilier related unatters contained un the Customs, Excise 
and Service Appellate )i ihtti-t1 (Procedure) Rule_i, (1:112 I 

-i- nf('-fi'i (1TfhTLIT'T 'II 01'Il -, _i3T"Ja-t c,'', I '--i-TI_itT 19PIl, (2"l't sIP' Sf441144 '.4111.lI ,Il 24_i (l,T,  sifta isif f24°11111'1 '1119114 
wwts'checgovu_i 5_i 5Sf '01015 I -' - 
('-or ti_ic elabocate, Letatical to,) latest punt ir.uona ut'I,ilung to tiling of appeal to ti_ic higher appellate authority, the 
appellant may icR-i to- ill,- Li -pu-_ir11t1a'i_iiu_il t','bsiI \'z'.wvcbecgot'.un 
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:: ORDER IN APPEAL::  

M/s. Ajanta Manufacturing Ltd., Orpat Nagar, 8A — National Highway, 

Village — Vandhiya, Post — Samakhiyari, Near Surajbari Bridge, Taluka - Bhachau 

(hereinafter referred to as "the appellant") filed present appeal against Order-in-

Original No. 52/2010-11 dated 10.06.2010 (hereinafter referred to as "the 

impugned order") passed by the Deputy Commissioner, Central Excise Division, 

Gandhidham (hereinafter referred to as "the sanctioning authority"). 

2. The brief facts of the case are that the appellant was operating in the 

District of Kutch, availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'). The 

said notification was amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2O08, which altered the 

method of calculation of refund by taking into consideration of duty payable on 

value addition undertaken in the manufacturing process, by fixing percentage of 

refund ranging from 15% to 75% depending upon the commodity. The appellant 

filed claims for refund of Central Excise Duty, Education Cess and Secondary & 

Higher Education Cess for the months of June, 2007 to March, 2008. The refund 

claims were partially rejected by the Assistant Commissioner of Central Excise, 

Bhuj vide various refund orders and allowed refund of 8% and rejected balance 

refund claim of 8%. The appellant filed appeals against the said refund orders 

before the Commissioner (Appeals), Rajkot and the Commissioner (Appeals), 

Rajkot vide OIA No. 55 to 57/2008/COMMR(A)/RAJ dated 07.03.2008 and OIA 

No. 155 to 160/2008/COMMR(A)/RAJ dated 27.06.2008 upheld the said refund 

orders. The appellant filed appeals against the said OlAs before the CESTAT, 

Ahmedabad, which vide Order No. A/1856-1858/WZB/AHD/2009 dated 

10.08.2009 and Order No. A/23 18-2324/WZB/AHD/2009 dated 09.11.2009 

remanded the matter. The sanctioning authority vide the impugned order 

sanctioned differential refund claim of Rs. 4,59,36,671/- but did not sanction 

amount of Rs. 1,33,76,342/- by holding that the exemption was not admissible 

on new products i.e. Telephone Parts, Calculator Parts, E-Bike and Aluminium 

Composite Panels as the said products manufactured by new plant and 

machineries installed after 31.12.2005 and also did not sanction Rs. 54,10,810/-

pertaining to Education Cess and Secondary & Higher Education Cess on the 

ground that exemption under the said notification was available only to Central 

Excise Duty or additional excise duty and the said notification did not cover 

Education Cess and Secondary & Higher Education Cess and the appellant was 
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not entitled for refund of Education Cess and Secondary & Higher Education 

Cess. 

3. Aggrieved with the impugned order, the appellant preferred the appeal, 

inter-a//a, on the grounds as under: 

(i) They had setup facility to manufacture different kind of electronic 

products before 31.12.2005, which was not disputed. The denial was done 

stating that products were manufactured after 31.12.2005 hence not admissible 

for refund. The appellant argued that they were eligible for refund of Rs. 

37,36,324/- on products, namely, Telephone Parts, Calculator Parts and Hanging 

Lamp even if they manufactured after 31.12.2005, the said products were 

manufactured using machineries installed before 31.12.2005. The appellant 

relied upon case law of Meena Agencies reported as 2010 (249) ELT 114 (Tn.-

Ahd), which granted benefit to the products manufactured by the same 

machineries installed earlier. 

(ii) Denial of benefit of exemption of Rs. 96,40,018/- for products E-Bikes and 

Aluminium Composite Panels manufactured after 31.12.2005 by use of 

machineries installed after 31.12.2005 by the appellant is not proper. The denial 

based on D. 0. Letter No. V/11-17/CCO/Audit/2004 dated 15.11.2006 issued by 

the Office of the Chief Commissioner, Central Excise, Ahmedabad is not proper. 

The sanctioning authority misinterpreted the D. 0. Letter dated 17.10.2001 of 

Joint Secretary (TRU) which clarified the position based on investments for the 

units whom the exemption is granted based on value i.e. units which have not 

invested 20 Crores or above. Thus, the entire spirit of Kutch exemption 

notification has been diluted and extra condition imposed by the said D. 0. Letter 

not justified.

0 
(iii) The Kutch package has a unique condition of investment in plant and 

machinery and exemption was based on the basis of investment and not on the 

basis of products or expansion or renovation as per the first para of the 

notification. 

(iv) Cut-off date mentioned under para 3 of the notification, which provides 

that unit must be a new unit and established after issue of the notification. To 

make the condition more stringent, the rule makers made it mandatory to take 

certificate from the office of the Chief Commissioner that the unit is a new one. 

The notification nowhere mentioned that exemption will be available to those 

items only and not the whole unit. The Kutch package makes it abundantly clear 

that it is applicable to the registered premises and the whole unit and not to the 
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part: of the unit i.e. a particular area. 

(v) The notification indicates that there is no bar in manufacturing a new 

product even after 31.12.2005 and denying the benefit of exemption to such 

new products manufactured after 31.12.2005 is not justified. It is settled law 

that exemption notifications are to be strictly construed and it is impermissible to 

add words to a notification. The appellant relied on case laws reported as 2004 

(165) ELT 481 (SC) in case of Rukmani Pakkwell Traders; reported as 2005 (181) 

ELT 154 (SC) in case of Sunder Steels Ltd. and reported as 1983 (13) ELT 1099 

(Tn. LB) in case of Canara Workshop Ltd. 

(vi) The benefits of the said notification are available to the unit and not only 

to the products manufactured by the unit as all conditions laid down in the said 

notification are in respect of a unit. The appellant placed reliance on ratio of the 

decision of the Hon'ble Tribunal in case of Sunflag Iron & Steel Co. reported as 

2006 (202) ELT 383 (Tn. Mumbai) wherein it is held that the benefit of the 

exemption notification was given qua the manufacturer and not qua the goods. 

(vii) The appellant relied upon decision of the Hon'ble Supreme Court in case 

of Indian Tobacco Association reported as 2005 (187) ELT 162 (SC) wherein it is 

held that an exemption notification must be construed with regard to object and 

purpose which it seeks to achieve. The object and purpose of Kutch notification 

was overall development of Kutch District by attracting investments and 

industries thereby generating employment and helping in achieving self-

sustenance of the population. Adopting a stand that would deny exemption 

would be contrary to the public interest and would defeat the very purpose of 

the Kutch notification. 

(viii) The exemption granted under the notification is to the unit and not the 

products. The appellant relied upon Circular No. 354/173/2000-TRU dated 

19.12.2002,. under Para 5, it is provided that exemption is given to the 

unit/factory and not to warehouse. 

(ix) The impugned order is required to be set aside on the ground of gross 

violation of principles of natural justice in as much as prior to the passing of the 

order relating to deduction of Rs. 54,10,810/- towards Education Cess and 

Secondary & Higher Education Cess as neither show cause notice nor 

opportunity of personal hearing was given. 

(x) Education Cess, being an excise duty is refundable as all "duty leviable 

under the Act" is refundable under Notification No. 39/2001-CE which refers to 
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"duty leviable under the Act". The exemption under the notification is granted 

to the extent of duty leviable under the Act and which has been paid other 

than by way of utilization of cenvat credit. Thus, actual duty of excise leviable 

and paid under the Act on products is refundable. 

(xi) The distinction between excise duty and Education Cess and Secondary 

& Higher Education Cess made for the purpose of refund is not proper because 

Education Cess and Secondary & Higher Education Cess are excise duty for all 

purposes including exemption. Under Section 93 (1) of Finance Bill, 2004, it 

has been categorically mentioned that Education Cess and Secondary & Higher 

Education Cess shall be treated as 'duty of excise', as defined under Rule 2(e) 

of Central Excise rules, 2002 read with Section 3(1) of Central Excise Act, 

1944. 

(xii) Under Section 93 (3) of Finance Bill, 2004, it has been specifically held 

that the provisions of the Central Excise Act, 1944 and the rules made there 

under, including those relating to refunds and exemption from duties and 

imposition penalty shall apply in relation to the levy and collection of the 

Education Cess on excisable goods as they apply in relation to the levy and 

collected of the duties of excise on such goods under the Central Excise Act, 

1944 or the rules. In short, the provisions of Central Excise Act, 1944 and rules 

made there under are applicable to Education Cess and Secondary & Higher 

Education Cess also. 

(xiii) The appellant relied upon Board's Circular No. 249/1/2006-CX-4 dated 

27.10.2008, wherein Para 3.2(b) states that definition of "duty of excise" given 

under Finance Bill, 2004 gets automatically transformed into Central Excise 

Act, 1944 and Central Excise Rules, 2002 by virtue of principle of "borrowed 

act". It is not in dispute that Notification No. 39/2001-CE dated 31.07.2001 

grants exemption to 'duty  of excise' and hence, Education Cess of all sort is 

also refundable and not disallowable on any ground whatsoever. 

(xiv) If stand of the department that 'duty of excise' referred to under 

Notification No. 39/2001-CE does not include Education Cess and Secondary & 

Higher Education Cess, is accepted, then question is bound to arise as to 

whether Education Cess and Secondary & Higher Education Cess can be 

recovered under Section hA of Central Excise Act, 1944. Section hA of 

Central Excise Act, 1944 empowers department, inter alia, to recover duty of 

excise erroneously refunded. Education Cess and Secondary & Higher 

Education Cess being outside the purview of definition of 'duty  of excise' as 
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per stand of the department, demand of recovery of Education Cess and 

Secondary & Higher Education Cess erroneously refunded cannot be made 

under Section hA of the Central Excise Act, 1944, which empowers the 

department to recover duty of excise referred to under Section 3 of Central 

Excise Act, 1944. In light of above, show cause notice to be set aside. 

(xv) The appellant relied upon following case laws: 

- Bharat Box Factory Ltd. — 2007 (214) ELT 534 (Tn. — Del.); 

- Bharat Box Factroy Ltd. — 2008 (231) ELT 416 a & K); 

- Malwa Industires Ltd. — 2009 (235) ELT 214 (Sc); 

- ATC Agro Industries Ltd. — 2006 (203) ELT 65 (Tn. — Kolkata); 

- Sarabhai chemicals — 1992 (59) ELI 72 (Tribunal) 

3.1 This appeal was kept in Call Book due to appeal filed by the 

department in the Hon'ble Supreme Court against decision of the Hon'ble 

High Court of Jammu & Kashmir in case of Bharat Box Factory Ltd. reported 

as 2008 (231) ELT 416 (J&K). The decision of the Hon'ble High Court were 

approved by the Hon'ble Apex Court and reported as 2017 (355) ELT 481 

(SC). This appeal was, thus, taken out of Call Book in September, 2018 for 

passing orders. 

4. Personal hearing in the matter was attended by S/Shri Mahendra B. Joshi, 

Excise-incharge and Ishan Bhatt, Advocate, who reiterated the grounds of appeal 

and submitted that refund of Rs. 54,10,810/- of Education Cess and Secondary & 

Higher Education Cess is required to be paid to them in view of the Hon'ble 

Supreme Court's order in the case of SRD Nutrients Pvt. Ltd. as they have not 

taken re-credit; that they don't press for refund of Rs. 96,40,018/- in view of 

judgements against them but refund of Rs. 37,36,324/- is payable to them in 

view of judgement of the Hon'ble High Court of Gujarat in the case of Plastene 

India Ltd. reported as 2014 (314) ELT 14 (Guj.) — Para 5.2 and CBEC Circular No. 

110/21/2006-CX.3 dated 10.07.2008. The appellant vide letter dated 31.10.2018 

submitted a copy of this Circular. 

4.1 No one appeared from department despite PH notices served to the 

Commissionerate. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeal and written as well oral submissions made by the 

appellant. The issues to be decided in the present appeal are 

(I) whether the appellant is eligible for refund of central excise duty  for products 

viz. Telephone Parts, Calculator Parts and Hanging Lamp manufactured after 

31.12.2005 by the plant and machineries already installed before 31.12.2005; 
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(ii) whether the appellant is eligible for refund of central excise duty for new 

products viz. Bike (Electrically operated two wheeler) and Aluminium Composite 

Panel (Sheet) manufactured after 31.12.2005 by new plant and machineries 

installed after 31.12.2005; 

(iii) whether the appellant is eligible for refund of Education Cess and Secondary 

& Higher Education Cess under the provisions of Notification No. 39/2001-CE 

dated 31.07.2001 as amended. 

6. The appellant was having facility to manufacture different types of 

electronic goods before 31.12.2005 and it is not disputed. The sanctioning 

authority denied refund claim of Rs. 1,33,76,342/- on the ground that ' 1As 

regards the amount of duty paid on new products i.e. the products produced 

from the machineries installed after 31.12.2005, the same is not e/i'ible in the 

li'ht of clarification issued by the Board vide letter dated .10.0Z2008, hence the 

same is liable to be rejected. Hence the amount of Rs. 1,33,76,342/- daimed by 

the assessee on dearance on new products i.e. TELEPHONE PARTS, 

CALCL/L4 TOR PARTS, ALUMINIUM COMPOSiTE PANNELS & E-BIKE is rejected." 

The appellant submitted that refund claim of Rs. 1,33,76,342/- involved (I) 

refund of central excise duty of Rs. 37,36,324/- on products of Telephone Part:s, 

Calculator Parts and Hanging Lamp which were manufactured after 31.12.2005 

by use of machineries installed before 31.12.2005 and (ii) refund of central 

excise duty of Rs. 96,40,018/- on new products i.e. E-Bikes and Aluminium 

Composite Panels which were manufactured after 31.12.2005 by use of new 

machineries installed after 31.12.2005. 

6.1 The appellant contended that Notification No. 39/2001-C.E. nowhere 

specifies that the products manufactured from the newly installed plant and 

machineries after cut-off date i.e. 31.12.2005 is not eligible for benefit of area 0 
based exemption. They further contended that the clarifications issued by the 

CBEC vide D.O. F. No. 356/2/2001-TRU dated 17.10.2001 and letter F. No. 

332/07/2006-TRU dated 25.04.2006 are not applicable in this matter. 

6.2 I find that this issue has already been properly discussed by the Hon'ble 

CESTAT, Ahmedabad in the case of Ratmani Metals and Tubes Ltd. reported as 

2012 (276) ELT 230 (Tn. — Ahmd.), in which provisions of Notification No. 

39/2001-CE has been discussed and it is held that: 

116. After carefully considering submissions made by both the sides, we find that there is 

no dispute about the fact that the goods, in respect of which refund stands denied by 
lower authorities, were manufactured with the machinely installed after 31-12-05. The 

notification, in question, is available in respect of manufacturing units, which has made 
the investments and stafted their production before 31-12-05. As such, it can be 

reasonably conduded that the legislature intended to cover only those units in the Kutch 
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area, wherein the in vestment was complete by 31-12-05. The benefit of the said 

notification is being extended to the appellant/n respect of the goods manufactured with 

the plant and machineiy installed prior to the said date. 

7. The question which arises is as to whether subsequent expansion of the unit by 

installing new machines after 31 -12-05 would get covered by the said notification or not. 

Admittedly the second tube mill was installed after 31 -12-05. If viewed from another 

angle, it can be reasonably obseived as if the appellant have installed a second factoiy in 

the said area for manufacture of the goods. If the machines, instead of being installed in 

the same factoiy, would have been installed in a separate factory, the benefit of the 

notification was admittedly not available to the appellant. As such, merely because the 

second tube mill stand installed in the same factoiy, which was earller enjoying the 

exemption, would not result in grant of exemption to the second tube milL 

8. Even if viewed from the conditions of the notifications, it is dearly mentioned that 

the benefit of notification would be available in respect of those units which have been 

fully complete prior to 31 -12-05 and has started their production prior to the said date. 

There is nothing in the said notification as regards extension of the said date of 31-12-05 

in respect of the subsequent instalment of plant and machineIy. As riht/y contended by 

learned SDR, when the notifications are unambiguous and dearly lay down the 

conditions, the scope of the same cannot be extended by referring to the legislative 

intent. Such notifications are required to be interpreted in accordance with the words of 

the notification. 

9. Even if we go by the legislative intent, the same becomes dear from the various 

drcu/ars and darifications issued by the Government. The TRU letter F. No. 356/02/01-

TRL/, dated 17-10-01 addressed to the Chief Commissioner of Customs, Vadodara 

seeking darifications raised by the Chief Commissioner supports the Revenue's case. For 

better, aiDreciation, we re4oroduce the clarification on issue No. 
T41  :- 

Issue in brief' View of Chief 

Commissioner, Customs 

& C. Ex., Vadodara 

Boards decision 

4. Whether any extra The reference in the "We agree. The intention 

benefit of exemption in Notification being only to was to keep the operation 

terms of the proviso to the original value of of the scheme simple. 

the first para i's to be investment in plant and Giving benefit of 

given for the value of machinety on the date of subsequent investments 

any subsequent commencement of would not only complicate 

investment increasing 

the capacity of the unit. 

commercial production, 

subsequent investment 

the scheme, the quantum of 

benefit available to a unit 

should be ignored. would a/so keep changing." 

10. Reference may be made to Circular No. 110/11/2006/CX.3, dated 10-7-08. The 

relevant part of said circular darifying the issue is as under 

"Point No. 1 : Whether the benefit of exemption would be available to 
goods/products that the units starts manufacturing after the cut off date for the 

commencement of commercial production i.e. 31 -12-2005. 

Comments: There would be two situations. first is that where a unit introduces a 

new product by installing fresh plant, machineiy or capital goods after the cut off date in 

such a situation, exemption would not be available to this new product. The said new 

product would be deared on payment of duty, as applicable, and separate records would 

be required to be maintained to distinguish production of these products from the 

products which are eligible for exemption. 
The other situation is the one where a unit starts producing some products (after the 

cut off date) using the plant and machinery installed upto the cut off date and without 

any addition to the plant and machinery. For example, in case of plastic moulded 

products a unit may commence the production of different products simply by changing 

the moulds and dies. In that case, the unit would be e/igib1e for the benefit of 

Notification because the p/ant and machinery used for manufacture has remained the 

same. In this connection, it is further darified that for the purpose of computing the 
original value of plant and machinery, the value of plant and machinery installed on the 

date of commencement of commercial production only shall be considered/' 

11. Admittedly the darification issued by the said letter reflects upon the legislative 

intent that the benefit under the said notification is intended to be restricted only to 

those units, which have started commercial production or before 31-12-05 and the 

benefit cannot be extended to the products manufactured by installing fresh p/ant and 
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machineiy. To the similar effect is another letter written by 7RLI on 25th Apr11 2000 

addressed to the Secretaty General, Federation of Industries of India, indicating that the 

benefit of the notification would not be available to those new industrial units, which 

commences commercial production after 31-12-05. 

In as much as the appellant had admittedly installed a new second tube mill after 31-12-

05, though in the same factoiy, which was earlier enjoying the exemption, we are of 

view that the benefit of the notification would not be available to the appellant in as 

much as the object of the notification was to invite investors for promotion of the Kutch 
area and to complete such investments before 31-12-05. Allowing of exemption in 

respect of subsequent instalments of plant and machinety would defeat the very purpose 

of Lssuance of the notification and the legislative intent. 

12. In view of the above, the appeals are rejected." 

6.3 After issuance of the said notification, the clarifications dated 17.10.2001; 

dated 10.07.2008 and dated 25.04.2000 clarified that the intention was to keep 

the operation of the scheme simple; that benefit of subsequent investments 

would not only complicate the scheme, the quantum of benefit available to a unit 

would also keep changing; that benefit of Notification No. 39/2001-CE would 

only be applicable to those new industrial units, which commence commercial 

production before 3 1.12.2005. In other words, if a new industrial unit is installed 

after 31.12.2005 and commence commercial production after 31.12.2005, then Q 
such industrial unit is/was not be eligible to avail exemption under the said 

notification. Similarly, if the commercial production of a particular kind of 

specified goods had not commenced before 31.12.2005, then the benefit of the 

said notification is/was not available to such goods. It is also clarified that if any 

unit introduced a new product by installing fresh plant, machinery or capital 

goods after the cut-off date, then exemption would not be available to that new 

product and the same would be cleared on payment of duty, as applicable, and 

separate records would be required to be maintained to distinguish production of 

these products from the products, which were eligible for exemption. These 

clarifications are issued on Notification No. 39/2001-Central Excise dated 

31.07.2001 and are to be harmoniously read with the provisions of the said 

notification only. 

6.4 In view of the above, I do not find force in the argument of the appellant 

that they were/are eligible for refund of Rs. 37,36,324/- on the products - 

Telephone Parts, Calculator Parts and Hanging Lamp manufactured after 

31.12.2005 by use of plant and machinery installed before 31.12.2005. 

6.5 I find that the appellant also declared in Annexure — 67/Form — 

R/Application for Refund of Excise Duty that they were not eligible for exemption 

under Notification No. 39/2001-CE for new products viz. Bike (Electrically 

operated two-wheeler) and Aluminium Composite Panel (Sheet) and their claim 

was confined to only those products which were eligible for exemption under 
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Notification No. 39/2001-CE. I further find that the appellant agreed at the time 

of personal hearing that "they don't press for refund of Ps. 96,40,018/- in view 

offudgements against them' Accordingly, I hold that the appellant is not eligible 

for refund of new products viz. E-Bike (Electrically operated two-wheeler) and 

Aluminium Composite Panel (Sheet) manufactured after 31.12.2005 with the 

help of machineries installed after 31.12.2005. 

7. The appellant contented that 'duty of excise' includes Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Education Cess and Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 3 1.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Cess. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended. The said notification is reproduced as under: 

"Kutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure) 

and cleared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise 

Act 1944 (1 of 1944), read with sub-section (3) of section 3 of the Additional Duties of 

Exdse (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 

section 3 of the Additional Duties of Exdse (Textiles and Textile Artides) Act, 1978 (40 of 

1978), the Central Government being satisfied that it is necessaty in the public interest 

so to do, hereby exempts the goods specified in the first Schedule to the Central Excise 

Tariff Act, 1985(5 of 1986) other than goods spedfied in the Annexure appended to this 
notification and deared from a unit located in Kutch district of Gujarat from so much of 

the duty of excise or the additional duty of excise, as the case may be, leviable thereon 

under any of the said Acts as is equivalent to the amount of duty paid by the 

manufacturer of goods other than the amount of duty paid by utilization of CENVA T 

credit under the CENVA T Credit Ru/es, 2001: 

Provided that in the case of a unit having an ori'inaI value of investment in plant and 

machineiy installed in the factoiy be/ow rupees twenty crore on the date of 

commencement of commercial production in that unit, the exemption contained herein 

shall apply only for the first dearances up to an aggregate value not exceeding twice the 

value of such investment from the date of commencement of commercial production, in 

each year. 

2. The exemption contained in this notification shall be given effect to in the following 

manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 

of duty paid by utilization of CENVA T credit under the CENVA T Credit Rules, 2001, to the 

Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 
be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case 

may be, after such verification, as he may deem necessaly, shall refund the amount of 
duty paid other than the amount of duty paid by utilization of CENVA T credit during the 

month under consideration to the manufacturer by the 15th day of the next month. 
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(c) If there is likely to be any delay in such verification, the Assistant Commissioner or 

the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 

on provisional basis by the 15th day of the next month to the month under 

consideration, and thereafter may adjust the amount of refund by such amount as may 

be necessaty in the subsequent refunds admissible to the man ufacturer." 

7.1 The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91 Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 

section 2, there shall be levied and collected, in accordance with tile provisions of this 

Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess, 

to fulfil the commitment of the Government to provide and finance universa/isd quallty 

basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 

this behalf, uti/ise, such sums of money of the Education Cess levied under sub-section 

(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 

consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in the 

Central Excise Act. 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 

the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assIn& to 

them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1)  The Education Cess levied under section 
91, in the case of goods specified in the First Schedule to the Central Exase Tariff Act,  

1985 (5 of 1986), being goods manufactured or producect shall be a duty of excise (in 

this section referred to as the Education Cess on excisable goods), at the rate of two per 

cent, cakulated on the aggregate of all duties of excise (including special duty of excise 

or any other duty of excise but excludfrg Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministiy of finance (Department of 

Revenue), under the provisions of the Central Excise Act, 1944(1 of 1944) or under any 

other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any other duties of 

excise chargeable on such goods, under the Central Excise Act, 1944(1 of 1944) or any 

other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 

thereunder, induding those relatina to refunds and exemptions from duties and 
imposition of penalty shall, as far as may be, apply in relation to the levy and collection 

of the Education Cess on excisable goods as they avply in relation to the levy and 

collection of the duties of excise on such goods under the Central Excise Act, 1944  or the 

rules, as the case maybe." 

7.2 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondary and Hi'her Education Cess. — (1) Without prejudice to the provisions 

of sub-section (12) of section 2, there shall be levied and collected, in accordance with 
the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 

the Secondary and Higher Education Cess, to fulfil the commitment of the Government to 
provide and finance secondary and higher education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 

this behalf, uti/ise, such sums of money of the Secondary and Higher Education Cess 

levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 

sub-section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and defined fri the 

Central Excise Act, 1944(1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 

the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

138. Secondary and Higher Education Cess on excisable goods. — (1) The Secondary and 
Higher Education Cess levied under section 136, in the case of goods specified in the 
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First Schedule to the Central Excise Tariff Act1  1985 (5 of 1985), being goods 

manufactured or produced, shall be a duty of excise (Th this section referred to as the 

Secondaiy and Higher Education Cess on excisable goods), at the rate of one per cent., 

calculated on the aggregate of all duties of excise [induding spedal duty of excise or any 

other duty of excise but excluding Education Cess chargeable under section 93 of the 

Finance (No. 2) Act; 2004 (23 of 2004) and Secondaty and Higher Education Cess on 

excisable goods] which are levied and collected by the Central Government in the 

Ministly of finance (Department of Revenue), under the provisions of the Central Excise 

Act, 1944 (1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Higher Education Cess on excisable goods shall be in addition to 

any ather duties of excise chargeable on such goods, under the Central Excise Act, 1944 

(1 of 1944) or any other law for the time being in force and the Education Cess 

chargeable under section 93 of the finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Exdse Act, 1944 (1 of 1944) and the ru/es made 

thereunder, including those relating to refunds and exemptions from duties and 

imposition of penalty shall, as far as may be, apply in relation to the levy and collection 

of the Secondary and Higher Education Cess on excisable goods as they apply in re/at/on 

to the levy and collection of the duties of exdse on such goods under the Central Excise 

Act; 1944 (1 of 1944) or the rules made thereunder, as the case may be." 

7.3 Thus, the Education Cess and Secondary & Higher Education Cess were in 

nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act, 

2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at 

the rate of 2% and 1% respectively to be calculated on the aggregate of all 

duties of excise, which are levied and collected by the Central Government. The 

provisions of the Act and the rules made thereunder, including those relating to 

refunds and exemptions from duties and imposition of penalty were made 

applicable to the levy and collection of the Education Cess and Secondary & 

Higher Education Cess on excisable goods as they apply in relation to the levy 

and collection of the duties of excise on such goods under the Act. 

7.4 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%)  exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty and when the levy of excise duty itself was exempted by 

way of refund/recredit, then the Education Cess and Secondary and Higher 

Education Cess also got exempted thereby. In absence of Central Excise duty, 

the question of levy of any surcharge or cess or whatever name is called 

thereupon would not arise. CBEC vide Letter F. No. 345/2/2004-TRI(Pt.) dated 

10.08.2004 also clarified that Education Cess is part of excise duty, the relevant 

portion is as under: 

Letter F. No. 345/2/2004-TRU (Pt.) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget; 2004 announcements, a 

number of representations/references have been received from the trade as well as from 

the field formations pertaining to imposition of Education Cess on excisable goods and on 

imported goods. The points raised and the clarifications thereon are as follows. 

Issue No. (1) Whether Education Cess on excisable goods is leviable on goods 
manufactured prior to imposition of Cess but deared after imposition of such cess? 

Page No. 13of16 



Appeal No: V2/556/RAJ/2010 

- 14 - 

Clarification : Education Cess on Excisable goods is a new levy. In similar cases, it has 

been held by the Supreme Court that if a levy L not there at the time the goods are 

manufactured or produced in India, it cannot be levied at the stage of removal of the 
said goods. Thus, Education Cess is not leviable on exciable goods manufactured prior 

to imposition of cess but deared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excie duty/customs duty or 

are deared without payment of excise duty/customs duty (such as clearance under bond 

or fulfilment of certain conditions) would be subjected to Cess. 

aarification:  The Education Cess L 1ev/able at the rate of two per cent of the aggregate 

of all duties of excise/customs fexduding certain duties of customs like anti-dumDinq 

duty1  safe guard duty etc., levied and collected. If goods are fully exempted from excise 

duty or customs duty, are chargeable to NIL duty or are deared without payment of duty 

under specified procedure such as dearance under bond, there is no collection of duty.  

Thus, no education cess would be 1ev/able on such clearances. In thL9 regard, letter D. 0. 

No. 605/54/2004-DBK, dated 21st July, 2004 isued by Member (Customs) may a/so be 

referred to. 

Issue No. (3) : Whether goods (llke akoholic beverages) that do not fall under the 

Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 

of Cl/D), when they are imported into India? 

aarification : As the Education Cess on excisable goods 19 leviable on goods specified in 

the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are 

not specified are not subjected to the said Cess. 

Issue No. (4) : Whether duties/cesses which either not collected as duty of 

excise/customs or are collected so but by a Department other than Department of 

Revenue, should be induded for the purposes of calculation of Education Cess? 

aarification : As the Education Cess is calculated on the aggregate duties of 

excise/customs (exduding certain duties of customs like anti-dumping duty, safe guard 

duty etc.) levied and collected by the Department of Revenue, only such duties, which 

are (a) levied and collected as duties of excise/customs and (b) are both levied and 

collected by the Department of Revenue should be taken into account for calculatinq 

Education Cess." 

(Emphasis supplied) 

7.5 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 again clarified 

that since Education Cess and Secondary & Higher Education Cess were levied 

and collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable, when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

"Subject: Education Cess and Secondaiy and Higher Education Cess - Reg. 

Representations have been received from the field formations, seeking clarification 

regarding the applicability of service tax exemption to Education Cess (refers to both 

Education Cess leviable under Finance (No. 2) Act, 2004 and Secondaiy and Higher 

Education Cess 1ev/able under Finance Act, 2007), under notifications where 'whole of 

service tax' stands exempted. Apparently the doubt arises in the context of Tribunal's 

Order in the matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 

(2010-TIOL-1659-CESTA T-KOL) = 2010 (20) £ T.R. 506 (Tribunal). 

2. The issue has been examined. Though Tribunal's Order referred above is in favor of 

revenue, it is inconsistent with the policy intention of the Government to exempt 

education cess in addition to service tax, where 'whole of service tax' stands exempted. 

According to section 95(1) of Finance (No. 2) Act, 2004 and section 140(1) of Finance 
Act, 2007, Education Cess and Secondaiy and Hiqher Education Cess are leviable and 

collected as service tax, and when whole of service tax is exempt, the same applies to 

education cess as well. Since Education Cess is levied and collected as percentage of 
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service tax, when and wherever service tax is NIL by virtue of exemption. Education Cess 

would also be NIL. 

3. This being the princ10/e, field formations are directed not to initiate proceedings to 

recover the education cess, where 'whole of service tax' stands exempted under the 

notification. Extending the same principle, where education cess has been refunded to 

exporters along with service tax, by virtue of exemption notifications where 'whole of 

service tax' is exempt, the same need not be recovered." 

7.6 In view of above, Education Cess and Secondary & Higher Education Cess 

were part of the Central Excise duty and since the central excise duty was 

exempted by way of refund, Education Cess and Secondary & Higher Education 

Cess would also be exempted by way of refund. This view finds support from the 

judgement of the Hon'ble Supreme Court in the case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has held that: 

T20 One aspect that dearly emerges from the reading of these two cfrcu/ars is that the 

Government itself has taken the position that where whole of excise duty or Service Tax 

is exempted, even the Education Cess as well as Secondaiy and Higher Education Cess 

would not be payable. These circulars are binding on the Department. 

21. Even otherwise, we are of the opinion that it is more rational to accept the 

aforesaid position as clarified by the Ministly of Finance in the aforesaid drculars. 

Education Cess is on excise duty. It means that those assessees who are required to pay 

excise duty have to shell out Education Cess as well. This Education Cess is introduced 
by Sections 91 to 93 of the Finance (No. 2) Act, 2004. As per Section 91 thereof 
Education Cess is the surcharge which the assessee is to pay. Section 93 makes it dear 

that this Education Cess is payable on 'excisable goods' i.e. in respect of goods specified 

in the first Schedule to the Central Excise Tariff Act, 1985. Further, this Education Cess is 

to be levied ? 2% and caku/ated on the aggregate of all duties of excise which are 

levied and collected by the Central Government under the provisions of Central Excise 

Act, 1944 or under any other law for the time being in force. Sub-section (3) of Section 

93 provides that the provisions of the Central Excise Act, 1944 and the rules made 

thereunder, induding those related to refunds and duties, etc., shall as far as may be 

applied in relation to levy and collection of Education Cess on excisable goods. A conjoint 

reading of these provisions would amply demonstrate that Education Cess as a 

surcharge, is levied 2% on the duties of excise which are payable under the Act. It 

can, therefore, be dearly inferred that when there is no excise duty payable, as it is 

exempted, there would not be any Education Cess as well, inasmuch as Education Cess 

2% is to be calculated on the aqgregate of duties of excise. There cannot be any 

surcharge when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the avDellants were 

entitled to refund of Education Cess and Hi'her Education Cess which was paid alonq 

with excise duty once the excise duty itself was exempted from levy. There shall, 

however, be no order as to cost." 

(Emphasis suppiled) 

7.7 In view of above, I hold that the appellant is eligible for refund of 

Education Cess and Secondary & Higher Education Cess. 

7.8 It is needless to say that the refund of the Education Cess and Secondary 

& Higher Education Cess paid on new products i.e. Telephone Parts, Calculator 

Parts, E-Bike and Aluminium Composite Panels manufactured with the help of 

machineries installed after 31.12.2005, is not admissible to the appellant. 

However, it is not transpired from the documents available on records that 

whether the saidamount of Rs. 54,10,810/- contained portion of Education Cess 

Page No. 15 of 16 



Copy to:  

1)  

2)  

3)  

Appeal No: V2/556/RAJ/2010 

- 16- 

and Secondary & Higher Education Cess paid for manufacture of new products 

i.e. Telephone Parts, Calculator Parts, E-Bike and Aluminium Composite Panels 

manufactured with the help of machineries installed after 31.12.2005 or not. 

Hence, the sanctioning authority is directed to verify as to whether refund of Rs. 

54,10,810/- being refund of Education Cess and Secondary & Higher Education 

Cess covers Education Cess and Secondary & Higher Education Cess paid on new 

products manufactured with the help of machineries installed after 31.12.2005 

and if so, the refund amount of Rs. 54,10,810/- shall be reduced to this extent. 

8. Accordingly, I allow appeal related to Education Cess and Secondary & 

Higher Education Cess in respect of products where refund of central excise duty 

was allowed earlier. However, I reject appeal related to refund of Rs. 

96,40,018/- on the new products — E-Bike and Aluminium Composite Panel and 

of Rs. 37,36,324/- on the products — Telephone Parts, Calculator Parts and 

Hanging Lamp commercial production of which started after 3 1.12.2005 only and 

uphold the impugned order in this regard. 

S. Ijç c ç1 c?l'U r43Tfrcqc.i&i zI()cl-c1 d' "I %,llclt 

9. The appeal filed by the appellant stands disposed off in above terms. 

By Regd. Post AD.  

To, 

(ctd1R 

311d (3i4li) 

M/s. Ajanta Manufacturing Ltd., Orpat 

Nagar, 8A — National Highway, Village 

— Vandhiya, Post — Samakhiyari, Near 

Surajbari Bridge, Taluka - Bhachau 

. 3icii 1cl-tJfldI ?t., 

31'kLIc. cTE— TTf  iYE1-  — 

cii1i, '.i'kc — 'iia-i1ii.1, 'j&.,ii'fl qr 
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The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 

The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action. 

The Assistant Commissioner, CGST & Central Excise, Division-Bhachu, 

Gändhidham for further necessary action. 

Guard File. 
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