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T'11' 'Ic1, 31Klc-c-1 (314'Ic1), i,jIctk ,c1I'j "1Iic1 / 
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3rqT .3tPr/ ewi-,i 3tTatr/ 4si/ *ii..iq' 3{r, ..-l'q c4iC tl/ Ot4(, (i,i'ik I ,1iJ1IR I 7FTDTl iI 31f,1 ,'ii 

r3TTr11:/ 

Arising out of above mentioned 010 issued by Addutional/JointlDeputylAssistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

T cii & ti) T .iia-i 1 JT /Name & Address of the Appellant & Respondent 

M/s. Shri Nageshwari Loaders, (Proprietor- Dhirubha Madhubha Rathod), Village- Ler 

Kukma, Bhuj. 

r 3T(3Pfl) ettl1t t'4 eR,i ¶iIt1   * jiei vib4il I ttilai wnT 3fftFr srzrr T 14'c1l lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

~fl  arir c4iC, t1 t! eiw 3Fttfh .-qiilqui   3t4, oRr .jr'41c tri 3tlfl1eji 1944 t 6TtT 356 
311T*1T llc,i 3f1f1 , 1994 T ttm 86 r 3f1tT o-.4lItci v'ie t ttT Wft I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

e4(.*, ui et-e1''.1 * 1ta isft itii t1tr tr, tvor ,v,-r ttFe c et  3tfR'1tr nnItLtenvr r fft 41a,  etTe, at 

2,3flT.T,1 t.itfl etfv I, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) .t'lui  1(a) * tdR' 1V 3T4tt 3rmT t'lw * 3ltft* lRr tI, k 'ite tTF .iciie( 3TtfiPt' ieili 

()) t INT tor 4l1r, , na, tiii?t tiaw 3fl1T6 lowlo- oo 'i'F r atTf stiIV 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3i'fttar .-eieif,&or r 1w8r 3v41f TTt fv wlsr ,jç'ii4 tt (rtM) eooft, 2001, fteet 6 3vtPlr fti't1'ttr fv 

EA-3 /f laft * & (ii Slitti eife I  * eiar r eir, srt ac-qt ar *r or ,ei'v r tiar 

eitei irau  tlV 5 eii  OtT .s*i l', 5 c.itei OtlV OtT 50 Flt61 1V  tT 3PTT 50 v3tO 'tV * 3tlf)4 i* wwt1: 1,000/- 

 5,000/- ol* 3TOTT 10,000/- e') r )ttfttT 5llT tr r tI Cc14.1 l ff1q't1Tr trr wr tte,ii.i, l,i 3ttftt1OT 

11t5T *tfIeq llt-Ct lThr * tft 1t.ie, tT 0010 1F(l iId fi4' 0iI ¶eI 'tt.0 oiilv I 

*v r triter * l.ii eIv ee11ci riTtr1sr tntioe1or r tITter ?r I rarr 3irtr ( 3i)*) 

¶,' 3ITOtT-Te r 500/- Ot'lV 5T ffltflfttT trT arair eit Ir I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank ofthe place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3iflTar .-eiei10wui c 314ttT,  3rfft1TitT, 1994 I t1TtT 86(1) 3ilPTr ei'..r I iicti4I, 1994, 110v4 9(1) dfld 

(B) f2lTfIftlT S.T.-5 lf*ttei fl ti  emfrte 3llttr * )  tnfi*rraftt, ,oi4T iI  TIPT * *.i 

tT e1 ',ioePlo fl nfv) 3*t t * wor vte isr, teet t1et s/iar ,snite r otfar eii0l m 

testier, iv 5 aia OtT j  teST, 5 sner OtlV SIT 50 root ttte 3rsran 50 SIne * 31111SIT e'r teSrtt: 1,000/- or), 5,000/- 

 31'.raT 10,000/-  tel 11t*ftlr teSIT trver s1 *r tei Ie'Ift/T ,rser ter ertter, i12te 3rte ..eeiIui /r triosi *r 

oto Ir-ct( 5ITST * I,4I ifl ilI ie oaio olt  Otr fl'  Cdt0 Iroi 511511 SITI)IV I oeIld sni  tel 

fttr t 311 tntei * .ii snIv 5lT IreiflIll 3IT1lsr eieiIerui alIT tiller It11 I 1515111 311t1r (tt 311k) ¶1O 3T13T-n 1F 41111 

500/- 41RV 111 15ftñfta t,
stte SISIT w.it 'lei f 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of its. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but nor exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A) 

(I) 



(C) 

(i) 

(v) 

(0) 

(i) Icci 3llnTzr, 1994 r tiflT 86 r 3-Rr31 (2) ri (2A) c 3TtP1r g r JRft 31tflf, ai'e  1iiai1i, 1994, r izTur 9(2) 

9(2A) ri6cl f11tI1fr trrr S.T.-7 t 3tT *'J)l O 3r' 311r, ic-914 Ti 3TT8T 3iir (3ft1W), tlr -'e, Tt 

rnft 3ttr r n1tsi aI (3 llSttci i1 flhV) 3lT 3fT caw ef1l4. 3iTnTT 3TrT ei'i-rt, 

iirc n), a/  efl M4li?Rr -i11i af 311w tt rnt r ir iir r ',i1t 3f isr * (lQ1 qfl 41 I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall he filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (One of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) +flii  o'rzr çg  'rn 1eiit 3T41fZt irfrur (l -c) c g1 4ty(( r  * lsr -'ii rtv 3r 1tnrr 1944 r 
cmi 35ctqc 3iai, r )tccfli 3TIfl1it1r, 1994 l t.irn 83 c 3iMir rn 4 , c ctf M4l4T 

 * 3c414c a  arnr ucu ticIoi t 10 1rir (10%), e ier 1ai),e , ncr ,.ii, 4'eci ie1t.ii 
Gil  , rn tiitisi Ii W, ?t t ITRT 3T1 eift 3Tii ift 6f $ V * 'tl 

4o=rzr a'. nc nc 3rtt*iT "mfzr urn nrvac" * 1l -.i ttiIe 

(i) Urn 11 *y2l*ir 4,a 

(ii) ;nc* amr *r *1 4  ncfr 
(iii) r&e ,aii ¶tuiiacl c lao  6 3kiiid t 4'l 

Toruruc scuff rrn scffvr mit mi4t fft*l/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% cf the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Uniter Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 0; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shalt not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

5TT e*'i  mit nwfl*ir 311r: 
Revision application Ia Government of India: 
nc3llr* 1leRlbl 4Iiie iiei*, ic ncc3tfIufncuT, 1994 It1R135EE tnjir3im 

nc1rn, tijrn  clalTur 3iirnr mii, fa -r{ 15lel1, (lSa )aii, nc'tsft iTic, ,.i tw trnur, *ii  utnit, w$1muft-iioOoi, mit 
,aii silvI / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

ef?. tw Ivtl jart1m mi miac1 *. uir .j,a.mie ¶ift mm mit ?ft 'aIaI. * eioie r u'ki. cr f4c siwur e*ceiI. ill 
f (mimif cm 5W mu 4R'141.1 iii.i, OtT 1i*t Ottu uT * On tISTuOT * 41It TI1I T  Id1 Q'lal  017 
fl)l STaR TE * OuR .14rt11"i * 1lec *1/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of. the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

OlTollitmi, Tm 1ff*1ft  *I1ea *1uinii I 
In case of rebate of cuty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

mr, mac act minsr fe fitmi mmi ao, .lwci 011 mit 01W I1lrt f,ei TtT l / 
In case of goods expcirted outside India export to Nepal or Bhutan, without payment of duty. 

3nur u/f snwr (3PfGr mi aie flcc1 stffturoi (a. 2), 1998 lt tORT 109 *T aii ¶1ari T 4 rtrIei srsczt ieiiei1(?i qu zcr am * 
rn'fRr  11T l/ 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

j'1aj 3cr/fm *r a'l cri vct ii EA-8 *, u/f r -çl'zr jc-'llcr1 11mw (3c4'crn) Iioear?l, 2001, qoi 9 scm/fir (i)?.c , 
1T 3ff/fIr mi Tlq1JT T 3 01T /fi 3T1TJIR *f 5115/f Cl)Li I ,j)*cf 3cr/fm 11W 0IOn 301*11 cr 3cr/far 311*11 r c/f m  ujit  

vullitvl  mini  /ft  *m/flcr 3171W trmw 3flTTOn, 1944 t tORT 35-EE T ere IlTflftT urmw *r 31171010/f 1111011 *c c/fT g  TR-6 mit vi
1c'lJi *1 ,lfrIl Olfljl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

tlmi'tr 31T/f1W 411Sf 1.1red f/ft/fftmr 011W *1 31171015ff  mit 5115ff mi1e I 
mrl.1 am aim  1T smit acE 't i/f 01* 200/- act suiiutar f.ai utict 3/fT nc1 mmi am cm r'Ilei .'i4 * ,,-eaci it c/f 
 1000 -/ air sricrac f.qi mini I 

The revision app'(cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

ur 3u*1r * 4  01,TT 311*1(1 air *ije1r /f i/f iic-4a. ncir ati*1r c fi,' OR 01.Tdl.i, 'i/frr tsr mi fsir mimI eiI4l 1T irOmI 
I) v 3ff *r I1iai ct/ft .t.isf *  mi Clii OTOT115T1* 3rt11*tiT OR11/f)ai17]T 01/f 1W 3/t4r 011 /fmiir ia.ii mit 1W 311/f17OT f'01I 1Irll /f I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

17nTrflIiir -elalasi cmac 3ifflt1ZSr, 1975, 3mff-1 r 3i111T Of01 311/fIr ctt 4fcE 311/fIr mit 01f mu f/fti'ifli 6.50 air 
.-elelele IrmaT t/fI*01 51011 flliI sn1vi / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-i in terms of the Court Fee Act,1975, as amended. 

*llar It., /fcv/fTnr 3ir1117 1i.m. cit *1iacir 3c4t5f1nn minncif/facur (wit i11i) Clesma'8, 1982 * aId slim mie1tsrr miui  aft 
4ef'd OtT* (Sinai/f uir ai'ty 3/f turn 3craduT f/fm sum /ft / 

Attention is also inv(ted to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (PiOiedure) Rules, 1982. 

Tm 3jtfti/frzr 'iilIla,i/f aft -sitran &tfitniu a.1 * ml1  aehii, f1rtqar 3/fir fl.iesi climnlu/f Clii, 311f15n5ft foiifla aeiisc 
www.cbec.gov.in  aft iuii'cl /f I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the DepartmenTal website www.cbec.gov.in  



Appeal No: V2/248/GDM/2017 

:: ORDER IN APPEAL::  

MIs. Shri Nageshwari Loaders, (Proprietor- Dhirubha Madhubha 

Rathod, Village- Ler, Kukma, Bhuj (hereinafter referred to as "appellant") have filed 

present appeal against Order-In-Original No. 13/ AC! 2015-16 dated 6.8.2015 

(hereinafter referred to as "impugned order") passed by the Assistant 

Commissioner, Service Tax Division, Gandhidham (hereinafter referred to as 

"lower adjudicating authority"). 

2. The brief facts of the case are that during audit of records of M/s 

Ashapura Voiclay Ltd, Bhuj, it was alleged that the Appellant had rendered 

ta*able services from 2009-10 to 2011-12 to M/s. Ashapura Voiclay Ltd, Bhuj and 

- not: obtained Service Tax registration and failed to pay Service Tax on such 

services. Show Cause Notice No.Vl(a)/ 8-49/ IA! ST/ AC-44/ 14-15 dated 

7.10.2014 was issued to the Appellant asking them to show cause as to why 

Service Tax of Rs.3,85,904/- should not be demanded and recovered from them 

under.Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "Act") 

along with interest under Section 75 of the Act and proposing imposition of 

penalties under Sections 77, Section 78 of the Act and also recovery of late fee for 

non fiting of ST-3 returns under Section 70 of the Act. The Show Cause Notice 

was adjudicated vide the impugned order, which confirmed Service Tax demand of 

Rs.3,85,9041- under Section 73(1) of the Act along with interest under Section 75 

of the Act, imposed penalty of Rs.43,316/- (FY 2009-10) and Rs.79,3641-(2010-11) 

under Section 76, penalty of Rs.10,000I- under Section 77, penalty of Rs. 

3,85,904/- under Section 78 and late fee of Rs.2,000/- per return for the year 

2009-10 and 2010-11, penalty of Rs.20,000I- for the year 2011-12 under Section 

70 of the Act. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

present appeal on the following grounds:- 

(i) The appellant was not served any notice for personal hearing as also 

mentioned in the impugned order, which is violation of natural justice. 

(ii) The lower adjudicating authority has not discussed the activities carried out 

by the Appellant and how the said activities were covered under taxable services 

of "Manpower Recruitment & Supply Agency" or "Supply of Tangible Goods"; that 

if is not discussed which activity was classifiable under what category and how 
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Appeal No: V2I24oIM, 2 

service tax was calculated separately for both category. 

(iii) The activities undertaken by them are not covered under the category of 

'Manpower Recruitment or Supply Agency Service', as they had never recruited or 

supplied any manpower to the service recipient and they had only undertaken the 

assigned work related to construction, loading, unloading, repairs and supply of 

tractors, loaders, JCB. They never supplied manpower nor they were under the 

control and direction of the service recipient. In all these activities, payment was 

made by the recipient at a pre-fixed rate for the work done, JCB used and vehicles 

supplied. They provided following services to M/s Ashapura Volclay Ltd as 

reflected in their work orders and invoices: 

(a) Loading and unloading of materials within the factory premises of M/s. AVL; 
(b) Supply of vehicles and equipments; 
(c) Repair works. 
(d) Activities! process in relation to manufacture of excisable goods. 

(iv) Appellant has provided services for internal shifting of finished goods 

within factory area with the help of labours and using Trucks owned by them; that 

though there is no proposal in the show cause notice or in the impugned order 

proposing the activity classifiable under taxable category of "Cargo Handling 

Services" under Section 65 (23) of the Act; that their activity does not merit 

classification under this category as goods were not transported outside the 

factory premises thus it did not involve transportation of goods and hence goods 

can not be said to be "Cargo". Appellant relied upon the decision of Hon'ble 

CESTAT in the case of M!s. Modi Construction Co reported as 2008(12) STR 34 

(Tri-Kolkata), M!s. Surender Kumar reported as 201 0(20) STR 678 (Tn-Del) and 

M/s. Scrap Material Handling Co. 2009(16) STR 68 (Tn-Del); that Shifting of 

material is not covered under any of the taxable services as notified during the 

material period.

Wr 

(v) As regards supply of vehicles and equipments by the appellant to the service 

recipient, it is submitted that the impugned order has confirmed the demand under 

single category of services of "Manpower Recruitment Agency"; that as per 

definition of "Supply of Tangible Goods" under Section 65 (15)(zzzzj), read with 

M.F., D.R. letter D.O.F. No. 334!1!2008-TRU dated 29.2.2008, the taxable 

services must have (i) a supply, (ii) such supply must be of tangible goods, (iii) it 

should not result in passage/reassignment of right of possession and of effective 

control over the said tangible goods to the lessee/user at the expense of the 

lessor! owner! provider of tangible goods; that in view of this definition, the 

activities carried out by them are not "supply of tangible goods". 

0 
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Appea No: V2/248/GDM/2017 

(vi) Appellant had carried out repair work involving supply of materials and 

this is not supply of manpower and the value of materials supplied is required to 

be deducted from the total value. 

(vii) Appellant has undertaken work assigned to them themselves through their 

own employees/hired labour and not as a labour contractor, service recipient is 

central excise assessee and activities carried out in it's premises are in connection 

with those goods on which central excise duty has been paid and covered under 

job work; that CBEC Circular No. 190/9/2015-ST dated 15.12.2015 can be made 

applicable in their case too as per which service provided by them are not 

manpower supply service. 

(viii) Extended period of limitation is not invokable in this case as mere 

omission to give correct information is not suppression of facts unless it is 

deliberate to evade payment of tax. There could be various reasons for non 

payment of service tax, such as, the assessee is under bonafide belief that they 

are not required to pay the service tax either relying upon the decision of various 

courts or trade practice. Therefore, larger period of limitation was illegally invoked 

against the Appellant. 

(ix) If Service Tax is treated as payable, the consideration is to be treated as 

inclusive of Service Tax payable and cum-tax benefit should be granted. 

(x) It is settled position of law that for imposing penalty under Section 78 of 

the Act, existence of suppression etc. is required to be proved by the Dept., which 

is absent in the present case. There was no intention to evade tax by them, hence 

no penalty was imposable upon them and relied upon the case laws of Tamilnadu 

Housing Board reported as 1994(74) ELT 9, Town Hall Committee, Mysore City 

Corporation reported as 2011(24)STR 172 (Kar.) and others. 

(xi) The Appellant was not required to pay any Service Tax, hence, they had not 

filed ST-3 returns and hence no fine can be imposed on them under Section 70 of 

the Act. 

(xii) The provisions of Section 80 of the Act will apply in the present case. 

The levy of penalty is discretionary and if the Officer is satisfied that there is a 

reasonable cause, the penalty can be waived. The confusion prevalent in the 

Service Tax law, being a new and emerging law, has to be held as a reasonable 

cause that prevented the Appellant from making payment of Service Tax on the 
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Appea No: V2/248/GDM/2017 

impugned transactions. 

3. Personal Hearing in the matter was attended by Shri R.0 Prasad, 

Consultant, who reiterated the grounds of appeal and submitted that the appellant 

has not been served any SCN or even impugned order and they came to know the 

order only when the officers come for recovery of demand confirmed; that no 

investigation has been made at their end; that neither SCN nor order has any 

evidence of any service being or have been provided by them; that the impugned 

order does not specify which service has been provided by them but talks of 2 

services without quantifying the demand under each service; that the activities 

undertaken by them are discussed in the written submissions; that none of the 

activities undertaken by them is are covered under Manpower Supply Service or 

even supply of Tangible Goods services as no goods have been supplied to 

service recipient for their use; that in a similar case vide OIA No. KCH-EXCUS-

000-APP-138-2018-19 dated 26.9.2018, Commissioner (Appeal), Rajkot has held 

that the activities are not covered under Manpower Supply service; that what is not 

alleged in SCN or which service has not been covered by the impugned order 

cannot be covered! decided by OIA as has been decided by the Hon'ble Supreme 

court in the case of M/s. Toyo Engineering India Ltd reported as 2006 (201) ELT 

513 (SC) as the ground has to be narrated! alleged in the SCN. 

4. 1 In written submission, Appellant has submitted that the show cause notice, 

does not propose to classify the service under any category of taxable service and 

conceived that the appellant had provided taxable services under category of 

"Manpower Recruitment or Supply Agency" and "Supply of Tangible Goods 

Service"; that taxable value was shown to be taken from Form 26AS/Profit & Loss 

Account, without verifying as to how much value of alleged service activity was 

received for "Manpower Recruitment or Supply Agency" and how much for "Supply 

of Tangible Goods Service"; that the order is bad in law as much as there is no 

proposal to classify the taxable service under which the service tax is being 

demanded and also there is no bifurcation of amount of taxable services; that the 

lower adjudicating authority without verifying the details of the work, had 

considered entire amount of income towards provision of service and that too 

under two different categories of services; that without accepting anything, 

appellant submitted that even for to make the payment of service tax, they must be 

communicated as to how much amount is to be paid against 'Manpower 

Recruitment & Supply agency service' and how much towards 'Supply of tangible 

goods service'. Appellant referred Para 14.5 to 14.8 of the Adjudication manual 
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Appeal No: V2/248/GDM/2017 

issued by Central Board of Excise & Customs to say that the order is non-

determinative. 

4.2 Appellant reiterated the submissions made in Appeal memorandum and further 

submitted that no vehicle or equipment was given on rent; that the appellant had 

used its own vehicle to shift goods from one place to other place and that too on 

some occasions; that entire income was for shifting of goods from one place to 

another; that there is no such evidence on record to suggest that any vehicle and 

equipment was given on rate per hour; that even if payment made at the rate per 

hour, it is an agreement for payment for shifting of materials or goods and on this 

type of payment method will not alter the nature of services; that if such 

interpretation is allowed then all the cab operators, who charge on per kilometer 

basis, will have to be classified under 'supply of tangible goods service'; that to 

classify a service, the activities must fall under the definition of that service and not 

the mode and nature of payments; that from the copies of the Bills! Invoices and 

work orders it can be seen that the activities can be summarized as (i) Water 

transfer through tankers (ii) Miscellaneous civil work (iii) Waste transfer (iv) 

Cement Pipe shifting (v) Loading of materials in godown (vi) taking out 

gypsum/bentonite! V2g from waste water and (vii) Gypsum shifting; that none of 

the work relates to 'Supply of manpower' or 'Supply of tangible goods.' 

4.3. Appellant submitted that department cannot travel beyond scope of show 

cause notice by mentioning such facts in the order, which were never part of the 

show cause notice and relied upon the Hon'ble Supreme Court's decision in the 

case of M/s. Toyo Engineering India Ltd reported as 2006 (201) E.L.T. 513 (S.C.) 

4.4 Appellant also submitted that the service tax liability is incorrectly 

calculated as basic exemption limit of Rs.10 lacs is not considered for the year 

2009-10 and 2010-11; that no service tax is payable by them for F.Y. 2009-10 and 

it would be Rs.55,278!- for FY 2010-11 as against proposed service tax demand of 

Rs.1,58,728/- for FY 2010-11. 

Findinqs:  - 

5. I have carefully gone through the facts of the case, the impugned order, 

written as well as oral submissions made by the Appellant. The issue to be 

decided in the present appeal are 

(i) whether the services rendered by the Appellant are liable to Service Tax or not 

(ii) whether the services are covered under the category of "Manpower 
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Recruitment or Supply Agency Service" and "Supply of Tangible Goods Service" 

or not. 

6. I find that the Appellant has carried out the work of (i) loading/unloading 

of Gypsum and Bentonite using their loaders/JCBs (ii) transfer of waste from one 

place to another (iii) emptying waste water by using tankers (iv) shifting of "V2G 

loose Material" (v) spraying water on roads and emptying the Pond using the 

Tankers. Copy of sample contract (Image-I and Image-li) and invoices (Image-Ill 

to Image-V) are as under:- 

(Image-I) 
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(Image-V) 

6.1 The Appellant used their vehicles and equipments at the work site of 

service recipient along with required manpower. The payments were received at 

pre-fixed rate for the work done on 'per hour/per day' basis when 

vehicles/equipments used for carrying out specific task like shifting of material! 

waste! waste water etc. On going through the impugned order, I find that the lower 

adjudicating authority has confirmed Service Tax demand under two category of 

taxable services i.e. 'Manpower Recruitment or Supply Agency Service" and 

"Supply of Tangible Goods" without discussing the activities undertaken by the 

appellant. It is Appellant's contention that they never supplied any manpower to 

M/s. Ashapura Volclay Ltd, the service recipient, but had undertaken the specific 

- work like shifting of Gypsum & Bentonite, spraying of water, civil patch work 

repairing Of water barriers etc. and hence, to me, none of the work relates to 
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'Supply of manpower' or 'Supply of tangible good" as such. It is appellant's 

contention that the works were carried out by using equipments of the Appellant 

and using their staff 

6.2 I would like to reproduced the definition of "Manpower Recruitment or 

Supply Agency" given under Section 65(68) of the Act, which reads as under :- 

'manpower recruitment or supply agency' means any person engaged in 
providing any service, directly or indirectly, in any manner for recruitment or supply 
of manpower, temporarily or otherwise, to any other person." 

6.3 The term 'taxable service' has been defined under Section 65(105)(K) 

ibid, as under: 

uany senjice provided or to be provided to any person, by a manpower 

recruitment or supply agency in relation to the recruitment or supply of 

manpower, temporarily or otherwise, in any manner." 

6.4 The term 'supply of manpower' has been defined under Rule 2(1)(g) of 

the Service Tax Rules, 1994 as under: 

'supply of manpower' means supply of manpower, temporarily or 

otherwise, to another person to work under his superintendence or control" 

6.5 From plain reading of above reproduced definitions, I find that there has 

to be (i) supply of manpower and (ii) manpower so supplied has to work under 

superintendence or control of the client for service tax payment under the taxable 

category of 'Manpower Recruitment or Supply Agency Service'. I find that the 

appellant has executed specific work with manpower to their client at pre-fixed rate 

as reflected in their contracts/invoices and received consideration based upon the 

quantum of work executed by them. I find that the lower adjudicating authority has 

very vaguely concluded that manpower was supplied by the Appellant without 

discussing any specific contract] invoice justifying such a conclusion. I find that 

the evidences available in the case have not established that the Appellant had 

supplied manpower to M/s Ashapura Volclay Ltd; that the manpower manning 

equipments, vehicles etc. were under superintendence or control of the service 

recipient in any manner. It is on record that the Appellant had used equipments, 

vehicles for loading and unloading of materials as per the requirement of the 

appellant under their control and not supplied to the service recipient. Thus, vital 

ingredients required to cover activity under the category of 'Manpower Recruitment 

or Supply Agency' are missing in the present case. Therefore, the services 

rendered by the appellant cannot be classified under the taxable category of 

'Manpower Recruitment or Supply Agency'. 

6.6 In this regard, I rely on an order passed by the Hon'ble CESTAT in the 

case of Ganesh Duff reported as 2017(4) GSTL 323 (Tn. Del.), wherein it has 
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been held that demand of Service Tax under "Manpower Recruitment or Supply 

Agency Service" is not sustainable in absence of evidence of supply of manpower 

with details of number and nature of manpower, duration and other conditionalties 

for such supply. I also rely on an order passed by the Hon'ble CESTAT in the case 

of K. Damodarareddy reported as 2010 (19) STR 593 (Tn-Bang), wherein it has 

been held as under:- 

"6. We have heard both sides. We find that the appellant had carried out the  

activities of loading of cement bags into wagons, spillage cleaning, stenciling,  
wagon door opening/closing, wagon cleaning etc., for M/s. India Cements Ltd.,  
during the material period. We find that the appellants were compensated for 
the various items of work at separate rates prescribed under the contract. The 
appellants did not supply manpower charging for the labour provided on man-
day basis or man-hour basis. The appellants carried out the work as a 
contractor employing its own labour. Such an activity is not classifiable as 
"manpower recruitment or supply agency." 

(Emphasis supplied) 

6.7 I further rely on an order passed by the Hon'ble CESTAT in the case of 

Divya Enterprises reported as 2010(19) STR 370 (Tn-Bang), wherein it has been 

held as under:- 

"9. On a careful consideration of the above reproduced letter and facts from 
the entire case papers, we find that the contract which has been given to the 
appellants is for the execution of the work of loading, unloading, bagging,  
stacking destacking etc., In the entire records, we find that there is no whisper 
of supply manpower to the said M/s. Aspin Wall & Co. or any other recipient of 
the services in both these appeals. As can be seen from the reproduced 
contracts and the invoices issued by the appellant that the entire essence of 
the contract was an execution of work as understood by the appellant and the 
recipient of services. We find that the Hon'ble Supreme Court in the case of 
Super Poly Fabriks Ltd. v. CCE, Punjab (supra) in paragraph 8 has laid down 
the ratio which is as under: 

"There cannot be any doubt whatsoever that a document has to be read as a 
whole. The purport and object with which the parties thereto entered into a 
contract ought to be ascertained only from the terms and conditions thereof. 
Neither the nomenclature of the document nor any particular activity 
undertaken by the parties to the contract would be decisive." 

An identical view was taken by Hon'ble Supreme Court in the case of State of 
AP v. Kone Elevators (India) Ltd. (supra) and UOI v. Mahindra and Mahindra 
(supra) in a similar issue. The ratio of all the three judgments of the Hon'ble  
Supreme Court, is that the tenor of agreement between the parties has to be  
understood and interpreted on the basis that the said agreement reflected the 
role and understanding of the parties. The said ratio applies to the current 
case in hand. We find that the entire tenor of the agreement and the purchase  
orders issued by the appellants' service recipient clearly indicates the  
execution of a lump-sum work. In our opinion this lump-sum work would not  
fall under the category of providing of service of supply of manpower 
temporarily or otherwise either directly or indirectly." 

(Emphasis supplied) 

6.8 I also rely on the clarification issued by the Board vide Circular No. 

i9U/9L2015-S.T. dated 15-12-2015 issued from F. No. 354/153/2014-TRU, 
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wherein it is clarified as under:- 

"2. The matter has been examined. The nature of manpower supply service  
is quite distinct from the service of lob work. The essential characteristics of 

manpower supply service are that the supplier provides manpower which is at  
the disposal and temporarily under effective control of the service recipient 
durinq the period of contract. Service providers accountability is only to the 
extent and quality of manpower. Deployment of manpower normally rests with  
the service recipient. The value of service has a direct correlation to  
manpower deployed, i.e., manpower deployed multiplied by the rate. In other 
words, manpower supplier will charge for supply of manpower even if 
manpower remains idle." 

(Emphasis supplied) 

6.9 By respectfully following the above case laws and Board's Circular, I 

hold that the services rendered by the Appellant to M/s Ashapura Volclay Ltd are 

not covered under the category of "Manpower Recruitment or Supply Agency". 

7. I find that the service under the category of 'Supply of Tangible Goods 

Service' is defined under Section 65(105)(zzzzj) ibid, as under:- 

"any service provided or to be provided to any person, by any other person in 
relation to supply of tangible goods including machinery, equipment and appliances 
for use, without transferring right of possession and effective control of such 
machinery, equipment and appliances;" 

7.1 I find that any service is covered under the definition of supply of 

tangible goods if goods are supplied to service recipient and not when the tangible 

goods are used by the service provider while carrying out specific work assigned 

by the service recipient. I find no evidence adduced and/or discussed in the 

impugned order to hold that the tangible goods were supplied by the appellant for 

use of the service recipient. On the contrary as discussed in foregoing Paras, 

appellant has used the tangible goods owned by them for carrying out the work 

undertaken by them and hence confirmation of demand holding that appellant 

supplied Tangible goods is also not justified just because Tangible goods like 

tanker, tractor are mentioned in the documents and also because payment 

modalities are based on commercial terms for computation of work done for 

payment. The work undertaken by the appellant e.g. shifting of gypsum form one 

place to another by using the loader of the appellant or spraying waste water from 

Pond can't justify to be treated as supply of tangible goods. I find merit in 

appellant's contention that neither SCN nor the impugned order discussed as to 

how the activities performed by them are classifiable under "supply of tangible 

goods service". I, therefore, hold that the Appellant is not liable to pay Service Tax 

under the category of 'Supply of Tangible Goods Service'. 

8. In view of above, I hold that the impugned order confirming demand by 
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classifying the services undertaken by the appellant under "Manpower 

Recruitment or Supply Agency" and/or "Supply of Tangible Goods Service" is not 

correct, legal and proper. Since, the demand of service tax has not sustained, 

demand of interest and imposition of penalty vide the impugned order cannot 

survive and are required to be set aside. 

9. I, therefore, set aside the impugned order and allow the appeaL 

cctdI I'( C tdI 31 ifi.i'u 3L1, ktc1 d'1i i'1I iIc1t I 

9.1 The appeal filed by the Appellant is disposed off as above. 

By Reqd. Post AD.  
To, 
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M/s. Shri Nageshwari Loaders, 
(Proprietor- Dhirubha Madhubha 
Rathod) 
Village- Ler 
Kukma, Bhuj 
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Copy to: 
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information. 
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action please. 
3) The Assistant Commissioner, CGST & Central Excise Division, Bhuj for 

further necessary action. 
Guard File. 
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