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Appeal No: V2/223/GDM/2017

:: ORDER IN APPEAL ::

M/s Sanghi Industries Ltd (Grinding Unit), Sanghipuram, Taluka-
Abdasa, District-Kutch has filed Appeal No. V2/223/GDM/2017
(hereinafter referred to as “Appellant”) against Order-in-Original No.
16/AC/2017 dated 30.10.2017 (hereinafter referred to as ‘impugned
order’) passed by the Asst. Commissioner, Central GST Division, Bhuj

(hereinafter referred to as ‘lower adjudicating authority’).

2. The facts of the case are that the Appellant was engaged in the
~ manufacture of Cement falling under CETH 25232910 of the Central Excise
Tariff Act, 1985 and was registered with Central Excise having registration
No. AAECS5510KQXM004 and was availing benefit of concessional rate of
duty by clearing Cement on payment of duty @ Rs. 230 PMT or 8% ad
valorem whichever is higher or Rs. 290 PMT or @10% ad valorem
whichever is higher, in terms of Notification No. 4/2006-CE dated
1.3.2006, as amended.

2.1 Based upon intelligence that the Appellant was evading Central
Excise duty by resorting to undervaluation of their goods, the Officers of
Belapur Central Excise Commissionerate intercepted four trucks loaded
with consignment of Cement on 2.8.2010. Scrutiny of documents
recovered from Truck drivers indicated that the goods were purportedly
being transported from Vapi Depot to Panvel Depot of the Appellant under
cover of Depot Transfer Documents but goods were meant to be unloaded
at M/s Lafrage Aggregates and Concrete Ltd situated at Navi Mumbai, as
deposed by the Truck drivers. Detailed Investigation carried out by the
Officers of Rajkot Central Excise Commissionerate revealed that the
Appellant was transferring goods from factory to depot showing assessable
value less than Rs. 2901/PMT in Tax invoices on which concessional rate of
duty @Rs. 230 PMT/ Rs. 290 PMT was paid by availing benefit of
Notification No. 4/2006-CE dated 1.3.2006. However, goods were cleared
from depot to end customers on F.O.R. basis raising commercial invoices
showing actual transaction value which was more than Rs. 2900/- PMT on
which they were required to discharge duty @10% ad valorem. It was

alleged that the Appellant failed to follow Rule 7 of the Central Excise

e “« \\
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Appeal No: V2/223/GDM/2017

Valuation (Determination of Price of Excisable Goods) Rules, 2000
(hereinafter referred to as ‘Rules’) while discharging duty liability in
respect of stock transfer from factory to depots which resulted in short
payment of Central Excise duty to the tune of Rs. 27,12,692/- during the
period from September, 2009 to March, 2011.

2.2 Show Cause Notice No. V.25/AR-GDM/ADC/04/2014-15 dated
1.4.2014 was issued to the Appellant calling them to show cause as to why
benefit of concessional rate of duty claimed by the Appellant should not
be denied and duty should not be charged on ad valorem basis as provided
at Sl. No. 1C of Notification No. 4/2006-CE dated 1.3.2006, as amended
and why Central Excise duty of Rs. 27,12,692/- should not be demanded
and recovered from them under proviso to Section 11A(1) of the Act along
with interest under Section 11AA and also proposing imposition of penalty
under Rule 25 of the Central Excise Rules, 2002 read with Section 11AC of
the Act.

2.3 The above Show Cause Notice was adjudicated vide the impugned
order which denied the benefit of concessional rate of duty @Rs. 290
PMT/Rs. 230 PMT claimed by the Appellant and ordered to pay duty at ad
valorem rate of 10% as per Sl. No. 1C of Notification No. 4/2006-CE dated
1.3.2006, as amended and confirmed demand of Central Excise duty of
Rs. 27,12,692/- under Section 11A of the Act along with interest under
Section 11AA and imposed penalty of Rs. 27,12,692/- under Rule 25 of the
Central Excise Rules, 2002 read with Section 11AC of the Act. B

3. Being aggrieved with the impugned order, the Appellant has
preferred appeal on various grounds, inter alia, as below :-
(i)  The impugned order is erroneous on facts as well as in law and is

liable to be set aside.

(i)  The Appellant was using SAP as their accounting software for the
purpose of generating invoices based on multiple conditions entered in the
database like rate of duty, value for assessment etc. Once the conditions
are fed into SAP, invoices are automatically generated based upon pre-set
conditions applicable to particular dispatch of goods from factory to
depot. However, due to error in feeding conditions in SAP, the Appellant
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Appeal No: V2/223/GDM/2017

was unable to determine assessable value of the goods based on the price
prevalent at the depot for industrial/institutional consumers and adopted
the value for stock transfer of goods from factory to depot which was
lower than the value at which goods were sold from depot commercially.
Thus, there was no intention to evade payment of duty but error occurred

due to bona fide error in feeding conditions in SAP.

(iiiy The above mentioned bona fide error in SAP has also caused excess
payment of duty in some cases. Since the duty determination and rate of
duty was calculated by SAP based on the value at the time of clearance
from factory to depot instead of value of clearance from depot to
customer in terms of Central Excise Rules, 2000, there have also been
sales transactions where the Appellant had paid duty from factory to
depot at a value which was higher than the value at which goods were
actually sold from depot to buyer. Therefore, allegation cannot be made

for intention to evade payment of duty by way of such error in SAP.

(iv) The demand for the period from September, 2009 to March, 2011
was raised vide Show Cause Notice dated 1.4.2014 by invoking extended
period of limitation under proviso to Section 11A(1) of the Act. That none
of the ingredients required for invoking extended period of limitation like
fraud, collusion, wilful mis-statement, suppression of facts etc. with
intent to evade payment of duty was present in this case and hence
extended period of limitation of five years cannot be invoked and the
demand in the impugned order is liable to be set aside. Relied upon on the
following case laws: B ——

(@) Chemphar Drugs & Liniments-1989 (40) ELT 276
(b)  Pushpam Pharmaceuticals Co- 1995 (78) ELT 401
(¢)  Anand Nishkawa Co. Ltd- 2005(188) ELT 149

(d)  Unitworth Textiles Ltd-2013(288) ELT 161

(¢) Cosmic Dye Chemical-1995 (75) ELT 721

v) No penalty is imposable under Section 11AC of the Act as there was
no element of fraud, suppression or mis-statement of facts etc with an
intention to evade payment of duty involved. Relied upon case law of
Saurashtra Cement Ltd-2010 (260) ELT 71.

3.1 In Personal Hearing, Shri Ishan Bhatt, Advocate appeared on
behalf of the Appellant and reiterated the grounds of appeal.

Y
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Appeal No: V2/223/GDM/2017

Findings: .
4, | have carefully gone through the facts of the case, the impugned
order, the appeal memorandum and written as well as oral submissions
made by the Appellant. The issue to be decided is whether the Appellant
has correctly availed benefit of concessional rate of duty @Rs. 290 PMT/
Rs. 230 PMT under Notification No. 4/2006-CE dated 1.3.2006, as

amended, or not.

4.1 | find that the lower adjudicating authority has denied the
benefit concessional rate of duty @Rs. 290 PMT/ Rs. 230 PMT availed by
the Appellant under Notification No. 4/2006-CE dated 1.3.2006, as
amended on the ground that the Appellant had failed to determine normal
transaction value while transferring goods from factory to depots in terms
of Rule 7 of Rules during the period from September, 2009 to March, 2011
which resulted in shbrt payment of duty to the tune of Rs. 27,12,692/-. On 0
the other hand, the Appellant has pleaded that due to error in feeding
conditions in SAP, they were unable to determine correct assessable value
of the goods based on the price prevalent at the depot for
industrial/institutional consumers and adopted the value for stock transfer
of goods from factory to depot which was lower than the value at which
goods were sold from depot commercially; that there was no intention to

evade payment of duty but error occurred due to bona fide error in

feeding conditions in SAP. ?@\ SN

4.2 | find that the Appellant has not disputed their failure to

O

determine normal transaction value while transferring goods from factory
to their depots in terms of Rule 7 of Rules and consequent duty confirmed
in the impugned order. Their only defense is that this lapse occurred due
to bona fide error in SAP software. | find it pertinent to examine findings
given by the lower adjudicating authority at para 5.3.2.1, which reads as
under:
“I observe that Shri C. Anantkrishnan, DGM, has deposed in his statement dated 12/10/10
that an error had occurred in April-10 in feeding duty structure in the SAP system and the
said error was rectified in August-10. 1 also observe that the said statement of Shri
Anantkrishnan stands corroborated through the statement of Shri Ketan Bhatt, Dy.

Manager, recorded on 28/09/2011. The error is so said to have prevailed from April-10 till

it was rectified in August-10, whereas Annexure-A to the SCN, which has been based on
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Appeal No: V2/223/GDM/2017

the information furnished by the noticee themselves wunder letter no.
CEX/SCA/Misc./PI/10-11 dated 30/06/2011, indeed incorporates such erroneous
transactions which had taken place even before April-10 and after August-10 as well. Such
contradictory situations birth certain queries which do not get any answer from the written

or oral submissions made by the noticee, The said queries are like:

() What was the need of revising SAP conditions suddenly in April-2010 and why the
error occurred in feeding duty structure in April- 2010 when sr. no. 1C of the
Notification had remained constant without being subjected to any amendment;

(ii) How the error could be held to be prevalent between April and August-2010 only,
when the Annexure-A to the SCN, which has been based on the information
furnished by the noticee themselves under letter no. CEX/SCA/Misc./PI/10-11
dated 30/06/2011, tells a different story;

(iii) ~ When the error is said to have been rectified in August-2010, why the system was
not made foolproof so as to avoid recurrence of the error afterwards;

(iv)  If the noticee was not in a position to adopt correct valuation for NTS clearances in
the status of stopgap rectification of error, why rule 7 of the Central Excise Rules,

2002 was not resorted to seeking provisional assessment for the clearances effected

Bl

Description of the error that has been discussed in written submission dated 27/02/2017, is

from August-2010 onwards.

also like an error in entering conditions (including rate of duty) in the SAP system.
However, if it is still presumed for the sake of arguments that the error referred to by the
noticee in written submission was different from the one intended to be described in the
statements of the said Shri C. Anantkrishnan and Shri Ketan Bhatt, the inference that takes
place is that the latest possible event when the said different error could be said to have
been come to the knowledge of the noticee, is the stage when the SCN was served upon
them in April, 2014. The facts regarding (a) short assessment of duty (through tax invoices)
due to the said error ; and (b) resultant excess collection of duty from the buyers (through
commercial invoices), can be said to have become known to the noticee immediately when
the noticee realized the error. When the error was realized, the noticee was indeed working
under self removal / self assessment mode and thereby was bound to self-compliance of the
excise law; and therefore, had the error genuinely been bonafide, the noticee, having
realized of such short-assessment and excess collection for their failure in following rule 7
of the Valuation Rules due to the said error, were but expected to demonstrate the element
of law-abidance by following the provisions of section 11D of the Act which outline that
any amount, which is representing duty of excise and has been collected from the buyer in
excess of the duty assessed and paid, has to be paid forthwith by a manufacturer to the

credit of the Central Government. ... ...”

4.3 | find that there are many unexplained aspects in the argument
putforth by the Appellant. The Appellant had admittedly changed
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conditions in SAP like rate of duty etc. in April, 2010 whereas duty on
Cement was enhanced from Rs. 230/PMT to Rs. 290/PMT as per Sl. No. 1C
of Notification No. 4/2006-CE dated 1.3.2006, as amended, with effect
from 27.2.2010. When there was no change in duty structure of Cement
during the intervening period, there was no requirement to change the
condition of SAP in April, 2010. The Appellant has not been able to justify
as to what prompted them to revise condition in SAP in April, 2010 which
purportedly lead to improper assessable value and short payment of duty.
| further find that the Appellant admittedly rectified the said error in SAP
in August, 2010 but did not follow the provisions of Rule 7 of Rules while
transferring goods from factory to depots even after August, 2010. It is on
record that the Appellant continued to ignore the provisions of Rule 7 till
March, 2011 and discharged duty without determining normal transaction
value. When error was purportedly rectified in August, 2010, there was no
reason for any bona fide error in SAP after August, 2010 and the Appellant @]
ought to have been able to discharge their duty liability properly. Thus, it
is beyond doubt that use of SAP has nothing to do with failure to
determine correct assessable value of the goods transferred from factory
to depots in terms of provisions contained in Rule 7 of Rules. I, therefore,

have no option but to discard this plea of the Appellant as devoid of

merits. m e
\ aw %

5. The Appellant has contended that none of the ingredients like
fraud, collusion, wilful mis-statement, suppression of facts etc. with an
intention to evade payment of duty was present in their case and hence
extended period of limitation was wrongly invoked for demanding duty
and penalty under Section 11AC was not imposable. As per facts emerging
from records, | find that entire proceedings were initiated against the
Appellant on the basis of trucks intercepted by the Officers of Belapur
Central Excise Commissionerate. Scrutiny of documents recovered from
Truck drivers indicated that the goods were purportedly being transported
from Vapi Depot to Panvel Depot of the Appellant under cover of Depot
Transfer Documents. However, verification of the premises at Panvel
revealed that no such depot existed at the given address. In fact the goods
loaded from the Vapi depot were meant to be unloaded at M/s Lafrage
Aggregates and Concrete Ltd, Navi Mumbai, as deposed by the Truck

SR Page 8 of 10



Appeal No: V2/223/GDM/2017

drivers during investigation. Thus, it is a clear case of mis-statement on
the part of the Appellant to evade duty by resorting to under valuation of
the goods. The detailed investigation uncovered the modus operandi
adopted by the Appellant for evading Central Excise duty by resorting to
under valuation of the goods. Non following the provisions contained in
Rule 7 of Rules in respect of stock transfer from factory to depot came to
light during investigation undertaken by the Department. Thus, the
Appellant certainly suppressed the facts from the Department that they
were not adopting normal transaction value while clearing goods from
factory to depot. Even the reasons putforth by the Appellant for not
correctly determining transaction value for stock transfer from factory to
depots in terms of Rule 7 of Rules is not convincing. It is evidently clear
that use of SAP has nothing to do with failure to determine correct
assessable value of the goods transferred from factory to depots in terms
of provisions contained in Rule 7 of Rules, as elaborated by me in para
supra. After examining the evidences available on record, | find that
ingredients required for invoking extended period of limitation and for
imposing penalty under Section 11AC of the Act existed in the present
case. |, therefore, hold that extended period of limitation was correctly

invoked for demanding duty and penalty was correctly imposed under
Section 11AC of the Act.

6. In view of above, | uphold the impugned order and reject the
appeal.

7. IeTehall GaRT gaf Y 318 3dieT 7 AIeRT 3u0ea a8% & Rrar sard |

7. The appeal filed by the Appellant is disposed off as above.
o8 RN
“ (W a iy
By R.P.A.D. 7
To,
M/s Sanghi Industries Ltd (Grinding Unit),
Sanghipuram,

Taluka-Abdasa,
District-Kutch.
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Copy to:-
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad for his kind information please.

2) The Commissioner, GST & Central Excise, Gandhidham
Commissionerate, Gandhidham for necessary action.

3) The Asst. Commissioner, Central GST Division, Bhuj for necessary
action in the matter.

/4) Guard file.
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