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èfl' 'ci'1, 31Ict-d (3-IlcH), ff3ch'?J cflJ tflc1 / 

Passed by Shri K.mar Santosh, Commisstoner (Appeals), Rajkot 

3fT4cf/ 5/ af$uC y5n5tf5f 4x574T 5OT?, ll5aft' SEIftft[ eftTA' 1 ATAISIStI acer; a H48St StTA TTaf 

3T1ATT A / 

Arising out of above mentioned 010 issued by Additional;Jouit;DeputvfAssistnni Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

& I( chl ITJT Ud d( IName & Address of the Appellant & Respondent 

Dow Chemical International P. Ltd.. 1st Floor, Block-B,, 02 Godrej Business District, 

Pirojshanagar, LBS Marg, (Kutch)Vikhrofl, Mumbai-40007Y. 

ar 3fTAsr(3tSt) fk1St cei)4H -elAlOid aAFte ul 3St5TftS errthFrtr I PAU5dStJT T{StST 10Pm ms m'yti l/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropraie authority in the following way 

56551 Tiee .A-Aa jelie TIOSt 'ITT AtIT'irm Jt5601'U emodReTu ,  51 01St StARe. 451ATT 31-OTA 1i 10114T5St .1944 eRr 551f1 35B A 3T8M55 

o ATthJ.1, 994 AT ORe Re St SiReTTt {tAlcfTT ee4 SIT srmA 

Appeal to Customs. Excise & Service Tax Appellate T;ihuna: ;mdei Section 3513 of CEA, 194/ 1 Under Section 86 of the Finance 

Act. 1994 an appeal ;es to - 

 A rextI6-so o11( 510tal sum St,... a-4'e q ta /tctiq.. ,,'50c)56 Ia m AT lATeR Au 4'-y tcs su 2, 

mrs A OTTT. 5T 'eAT, AT AT ei-P erifAt I! 

The special bench of Customs. Excise .6 Service ice Appellate Tiibunal of West 5;;i.  No 2. P K. Purem. New Celhi in all 

matters relating to classification and valuation. 

(ii) j4Aa, f3TT '> a)-  ad-rs up -  3--56 A i-tartar tAt 61St Arrer ITsum. :Th;:' S/OtT At- it net Tames 3ft4)-5)-tua ,f(''5515-  C-ru-cc; 

Ar ATATsa AAsu 56AtmT, , AAATTI ee. CCiri metar .arsurth .fyse5rerT- scfs A; $1. mraA xr6;,' 

To the West regional bench of Custms. Excise 6 S.e,v;ce Tax AppOilat;' 'irihrr',al (CESTAT) at, Floor. Bltaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals otliei than as mentioned in coin- i(al above 

(81) atAlAtu narrAted-rI e/e arstar irUtor crtytsr amA 6; Ate rerun;; crete 'cree (It.re) /Trrosiorr1; '00. I, A (Acuxi b A 3151Ad fAsAlAr (Arts 

iu) tstrS EA-3 AT cia e66156 A rt4 (Axrrr muse j(Ai get; Acme smsr mm i4 51 mrs. ta cetne. ac-m Ar mAt most Ar m/st 

riHCi cat m56mn. sue 5 cie air mars 5155 rnr z.5Q enerer  ene yta;  3xene  50 term' 'tar A stlA'm 01 5151ff: 1.000r'- sr-rU, 

5.000/- xc351afT 10.000/- rtA ma .5p reeux  Ar eAt - r- xc 51vi fAtStcar stare nermrn-vrm sumAryr mAtthAt enaruATrerne Ar 

semI St epiere aAta-cls A are 0 AtAt 56 sur665ar6. AtsA Am texirta aiti tAm-. Am r--c C-ret (Rear iidi mTfa I msrA1r ;u-c 511 

maryiTer AT-. Ar au-i TniI A Amu mriAcr .C- sreAX .oAtApa trore65ecueuT A, ruren tAxter 9 i cxrr lcr/St t  1At siAm) A lit 3'8StSt-0TT A 

marT 500/- TOT-  511 'r-et56Aetu-u rearer yrari 1 

The appeal to the Appellate Tribunal shall be filed a quadrup/icate iii form EA-3 I as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shell be accompanied against one which at least shoul:l he accompanied by a fee of Rs. 1,000/-

Rs.5000/-. Rs.10.000I- where amount of duty demce'd/interest'penaliy/iefund is upto 5 Sac .5 Sac to 50 Lac arid above 50 Lac 

respectively ri the form of crossed bank draft in tavour cf Asm kegislcr of bi;',nch taf.. terminated public sectoi bank of the 

place where the bench of any nominated public aorta; letii/, the p0cc 'u'hi.r a lire hermit at me Tribunal is s;ruated. Application 

made tot grant of stay shall be accompanied by a lee of P.s 100!-. 

3rtAA1ar TOTZtT'rrrwsur 4; sumas mrliar. AT 3/tA/Text 1994 A tue 181) a; ;rra'xt-n 'street lupa'mrA' 994. A Ansi 9(l) 65 ,-iasu l56t.i/10c 

(B) 'sus S.T.-5 A era tAAafr A At afT T-4t'u'f[ tsr; zetA sn'r nsrr er (lame-c te 'Ar art'r pt :etilaii a/A mats A Iir51cI Am i3w56 A tl'51 

eAt NduiiTld 8Am c1ii80) Ja)T $ST6l A ma-i A 5151 et; 'tAr A e Si;11ReetlS['CT 51555 ;yì afar 5/fT 5511tT SlOT Arms, asic' 5 c'iiist 

Re 35156 au-i, 5 afTar 14'.' 01 50 cite rstv 1-axe ltxmi 50 easti is si//sm r of esr'i - .000 1r, 5,000/- a-iT i-ttetr 10,000/- sr-iT 

art (Aa56fttt simi st,re-. rAt of/s Siriuc rET) i/TIt1ihri Stint. 55 cuF/Tre sretdn 5i'tfAIr msrertAf'et-sm ;ii ft;nai A -luc'rxt'nc al//nt-ct's A cr-i A 

56 aiTica-. eAt A Ate o;ai ,vrli )AtEi-.ri Am acre ITT. /Amr 51011 511015 I TT51f/1St 5101. 01 lTdftlie, 65*-. AT 351 fleas A SPIT 
ma56-cr ,( A56f)-xi 35615601 ,-;rrft5lYeftcu] A) StrTtT (Star/S f'. 550151 OtlIl (in' 3Th)H lat'ri IrT4TmOr 6rrxr 500/- 51451 xlii Ar115671t f//crc-. 

StilT react 5T11T I! 

The appeal under sub secfcn (1) of Section 86 at ri: i5-taace Act. 90./ to ths Appellate Tribunal Shall be filed in 

quadruplicate in Form S T.5 re prescribed under Rule 9(i) of the Service [ax riules 1994. and Shall be accompanied oy a copy 

of the order appealed against (one of which shall Ire cerlihied copyl sac ettould be accoiuipanied by a fees of Ps. 1000/- 

where the amount of service tax & icteresi dernairded 1'- ,",'a I',' lou/ar! of 3 Relic or )s  Ps 5000/- where thc' amount of 
& interest demairded & pen/Ste iev;ad is rear- thor, fOr; billie bit Sal exceeriinc; Os Frfty Laluhs. Ps. 10,000/- where 

- the Smounf'Q( service tax 6 interest derri -undarl S. parch; )e-'rei it mare Ira: 1315 l.abht, r;u'eys in the for,;, of crossed bank 

dreft -iri-tavour flue Assistant Registrar uf fIre besot, or 'Oi'tiiiafer public .5cc/Ui i3tirri: er li,; a ace where thu bench of Tribunal 

is situated'' (Appitcation marl;; for grad A clay shAh L's ee':r:o-ratiel is' fe of Ps500;- 
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fit 

(v) 
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(I) Idle 31'onr  1994 ,44 rry $9 9f 5t;p'i r.', ,, ru' 24 rr24 ff224, ciwa 1cic'11. 1994. 9(2) ttff 

9(2A)2d4d )24i240t1l-Sl'74 Oil 2412' 01 '10 0 'm 3yri'altrale3ilirnrt3lid (3124ff). 2m'oaaio Irees 
it: r249yc i24t 'iTr '24rt 9'O I h f": 410010 :7' 31110 3lrsTztfff core 1-i410x' 31T11F11' 3m 44104-C, 

331  dlciae 

The appeal under sub section 2) 00cr 2cr cr 1' 'OiOii'on 14 ire l''nCflCO Act 1994, shah be filed in For ST.7 as prescribed 

under Rule 9 (21 4 9)2A; Ol the Sonic:' Ii. ci, 944 a;,c1 ire accompanied by a copy of order of Commissioner 

Central Excise or Comm:ssionar, GooSe! 5xcic,, ,9,pp'al11 IJnE'tvhccli shall be a certified copy) and copy of the order 

passed by the Commissioner author4ing the AsStani Cornr"Nrr,:er or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before tire Appellate Tribunal 

(ii) ShORT Rlc-4', c124)RT 3ç0T31 tT10il 031 4010" n,Cc44 '10110 .1 24131ff)  31 0)4 31'4ty31 8i xrTi24)   3ccir0  r9124m 1944 f 

Cm 3Cm 31o. 5r 27t 121145 3t2244[llm. 1044 Nh -'TilT 93 '1. iL'i1't #maes 431 24 c-ne 431 ni , yr ti24r 43 312424sf 

o24cmT43324'aralilaleni;Trros1/4301001yn1e. 111 l'ffircl"c) Oft. S!T1fcul13cr)1,31T3124aT 43t513131'IStT 

lIT 1TtT1RTIT )31mrr  coo aor1cf Olin 'all- 'lees arm-  143 con3 cr311 24114sr her 31191 trer 'r'tly nrr1v 4331(9105 IT 9'Tl 

r1iocrr'c , 'e ill,,, ,'co T0, 0' 

(i) 1041 i1111 -i, TTT - 

(ii) er 1(31 43 24  eec 2: 

(iii) u43crx ej-n (hoe uelr or 13ro-sy 0 ermrr 1351000 

D,431(430$,20'4913ffTIT439242431311(1 th43C31RTTR15324 

sf5005 04f 311131 11 rsTia 1191 24tir 

For an appeal to be lilc'd before the CESTAT i: ole Section 3'O'i-  of the Central Excise Act, 1944 which is also made 

applicable to Serurco Tax under Section 13 o1 15: H-nice Rut :ri94 an appeal against tIcs order shall lie before the Tribunal 

on payment of 100  of trio dirt',' dema'rdect whir,- "ito r r SrI' I nenaith are in disroute or penalty, where penalty alone is in 

dispute, provided the am000r of pre-dey'osu ps.a4'- would he'- -'i143ci lo a ceiling of Rs. 10 Crores, 

Under 'dentrul Exc'su ard Ser'' ' ,,,. DoS Lur,rarcled" shall include 

(ii amou a deter :nrrre ri rir do': 2,o' 1 11 

(U) anicu-it of erroneous Ceo' a! 1.cdl 131,a'i' 

(iii) amount payable under Ilule U of the Cr-mat Credit Rules 

- provided furrlrer that the provisions t rio0 Section shomr' not apply to the stay application and appeals pending before 

any appellate authcr'tv Prior to the commur.ce'rvNh no 4 : .....eec No.2) Act, 2014. 

tti'err e&ae '-ialllaltT 31143105: 

Revision application to Government of india: 
ar ert24: 1(3r noe° 343o c,,437ley mro c, 1040 ,cohio ii" j110112.'T0, 1994 dli herr 35EE 43 mm °ntdw 43 31910)3'f  3055 

013310 01T191 site's rc209-no 324531 'e'0 °10 110rn,11 d ,,leT O4re 241(1 Nh1241,  431051 31°i Of'a'OT, 150131 154, a'4'e24-110001, 43r 

1311,,: 011-OT 

A revision application i!5 in tire Under Secrete:, to rhO (dooryn'r"' '1 cf India, Revision Application Unit, Ministry of Finance, 

Deparlment of Revenue. 419 Floor. Jenoron Deep dcrrl"ri:r4. °arl?ment Sireel, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case eoer'iecl irt first nro,/rs ro sib-section (1) of Section-358 ibid: 

 43(9124 si-esire 43 *rc'4 a4, zey eer- 19nrlr etrr'r 24 12431 erma-rE 'IT 1151105T3143 'litdid-rsi 43 4t51ff sir ¶4343131151 e'rtwrdl sir 

4324 tics mrs si 43 si9 OfOrt rTOf cff{05$5f 4393705'  ei 31tr43r 010102443 5ff  05150143  43 '455-4-5ui 43414111, ¶4343 ettai4 soT 

in case of any loss of g000id, where tile loss occurs hi trarrsil trom a factory to a warehouse or to another factory or from one 
warehouse to another dirrinot the course of proce'ilo;nçj of the goods rn a warehouse or in storage whether in a factory or in a 
warehouse 

4151543510 
a'!nt4 43  311 1-111091 43 5124 911431 3105 011 05 '111 43501  4r olift i " - 

In case of rebate ot dirty of excise on goods exr',oii0" a any conoi'5 or lerotory outside india ot on excisable material used in 
hhe manufacture of the goods whrch ale oxporte,) U cry Country Oi torritor0 outside- India, 

U433dli4tt4-1515tc'drd'Til'1 f450311T 43 10.''cr 'lT0l31r,ff430l'3143';-l4350Tdil4il/ 

In case of goods exported outside lads 000oti to t:cic',: or Bhotrr, without payment of duty. 

43 3311005 51,100, 11 15 '31" 10 4010! 241Of 210 '-r r' eo i'tl 43143 4343155 qT11ttT193 kt d5d t-H0" 431 24 43-s 1143 

104311013110e'd(3-43t5'1111110112f03131r'311'510 - I i198$li:pollo-]4oa11rco43r43T24yar3R0mTesiier134305sireic43 

viiihn 24n- ii 4s' 
Credit of any duty allowed to be rtrli:ed towerds i'a'alr,,nt of excise duty co final products under the provisions of this Act or 
the Rules made there uncfer srch order in passed by :hre Caniririssioner )Appeals) on or after, the date appointed under Sec. 

109 of the Finance INc 2) Act, t99ie 

34414-C 31i4e.,si 431 51 9'434'l 1513 CcItT FA-8 43. . - O24'xI ,tTk, 1,-IF )C'011'iii )d1siidrdl. 2001. 43 f31'zrir 9 43 311Ts91n ¶9119,c , 

301 31t24r 43 si0eoi 43 3 11110 43 3t31'9 1 24 emfi cel'24 'T-'Tl'eo'r lr/hm" rt-  coo w 311241 ilf whirr 3fr11ir 431 dr w43er) 4ea  431 31t431 

31t3ril si1ir4'r 43c-e2ff 3,-CrC 1105 Or1O$43OOf 194,1 3', 'l711 359): 10 "543'-924r tu-4' 'Or 3ta 01'sur4331To'-zi 4i cdt Ill- TR-6 24ttldl 
'Or 31143 cr1901 I 

The above application shall cc marie 'n trrrprcs!e r's Form No P5-8 as specifierl under Rule 9 of Central Excise (Appeals) 

Rules, 2001 within 3 rriontir: from the date o: vol '2' ,Ilry ode: 5(053111 10 be appealed against is communicated and shall be 
accompanied by two copies each of ore TIC ann Order.'nn-Appr'al. should also be accompanied by a copy of TR-6 Challan 
evidencing payment ci prescribed fee as or'sscc"foed r'ndcr Section 35911 of CEA, 1944. Lmnder Major Head of Account, 

o~rssur3tl436sr43srpr 43mt19t14 0, )hts131e nry'csor'l e511014  lili arral ,elilej I 

T 4cc-i swe 005 ati'er 0543 SIT 30110r Cm ITT yin co'or  209, 'RIF 111113151 143am ,cJli 24r arId  14't 005 ctlei 43 -4i4i 43 431 

r41 1000 -/ dli 1TT1'IT1T (limit 31110 I
'0 

The revision app1catiorr shall be accomtjanied 'oh' ii Ire of Rs. 200'- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the arraount rronioed is -ansi tb1:: RupeeS One Lac. 

914 y'tr 24 'Or 131'm 249 4143 43 cs ('On-  nsn-43rrf4 yrl31ory 05243-IT 914 ama 3$ zr 43439zr site's 24 n-cs 35805 f43ff ,cliclt I / 

In case, if the order covers c-hour; numbers 'f order vi Orrqirai, rae fo, each O.i C should be paid in the aforesaid manner, 
not withstanding the fact ill_at the one appeal to 100 llppcllarrt Tribirroal or the one application to the Central Govt, As the case 
may be, is filled to avoid scriptona work if c-cS ni n-;, r laid' fee of 135 100/- for each, 

0151431439131 c-ia:,51T 01105 3"111430e 1975. 'F 3$srnr'O,, 311iat JtOr  410931' 105 sf505f 3111111 'Olr a24 435042151 6.50 str3l cli 

,-111'ltciO srscs 4343ir cdi! , d! 1199$! I - 

One copy of application or U U. as the case ira:' be, a'id the orser of the adjudicating autrrority shall bear a court fee stamp 

of Ps. 6.50 as prescribed under Schedule I 'n terms of t'rC Court Sc- ,Aut.1975 as amended, 

OIISOT hoe', 43w91er 3cirC  Qr0O 24 2rvrorrs y"lirlm -'orro'ofijersor (31104 ('eOl-r) ¶dlei'vonlif, 1982 31 vrfUOl'r 105 3105 31''43s i-noel 431 

0143112431 cs24 cr4 43er24 24 343 431 sane 3-u tIFler moo,, ',p;,n 4 

Attention is also invited to the rules covering these c"i dIrer 'olaturi matters contained in the Customs, Excise arod Service 

Appellate Tribunal (Procedure) Rules i982 

4a 3'rfty4er ttildle'rlr otnr 3rr191t Oi43r e''31 ,4 no,Nrrco'rnorr l'Tr, a'Or siol,-t10 OITrIr1IT11'I 'in flier oiSh1'crr43 434ie24 945134 

www.cbec.gov.in  '21 24' '40511 I I 

For the elaborate. detailed and latest provisions nelalrrng In i' mg Ui appeal to the higher appellate authority, the appellant may 
refer to the Departmental ivebsite w'ie'.cbec,ac',;. 
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Appeal No: V2/226/GDM/2017 

:: ORDER IN APPEAL::  

M/s. Dow Chemical International Pvt. Ltd., C/c Rishi Kiran Logistics 

Pvt. Ltd., Survey No. 165, B/H Agarwaf Pump, Opp. Padana Ramdev Pir 

Mandal, Versana, Taluka Anjar, District - Kutch (hereinafter referred to as 

'appellant') has filed present appeal against Order-in-Original No. 

08/DC/Anjar-Bhaàhau/2017-18 dated 30.10.2017 (hereinafter referred to as 

"impugned order") passed by the Deputy Commissioner, Central GST 

Division, Anjar-BhaChau (hereinafter referred to as "the adjudicating 

authority"):- 

2. The facts of the case are that the Officers of Kutch Commissionerate 

carried out simultaneous search on 3.2.2016 at godown situated at Survey 

No. 165, B/H Agarwal Pump, Opp. Padana Ramdev Pir Mandal, Versana, 

Taluka — Anjar and at Office situated at Plot No. 8, Sector — 8, Opp. Post 

Office, Gandhidham and incriminating documents were recovered. It was 

found that the appellant had entered into "Tolling Agreement" dated 

14.9.2012 with M/s. Rishi Kiran Logistics Pvt. Ltd. (hereinafter referred to 

as "M/s. Rishi"), as per which, M/s. Rishi had to arrange transportation of 

various chemicals of the appellant in bulk from tank terminal to godown of 

M/s. Rishi situated at Versana and to pack the same in 200/180 liters 

drums and then to label them so as to mention details such as Name of 

Manufacturer, Description of goods, Trade Mark, Grade, Lot No., Caution 

for use & Disposal, Quantity, precaution to be taken with regard to those 

goods, danger while using those goods, etc. and then to dispatch them 

from the said premises; that the said activities carried out by the appellant 

alleged to fall within the meaning of "Manufacture" under Section 2(f) of the 

Central Excise Act, 1944 (hereinafter referred to as "the Act") read with 

Note 10 of Chapter 29 of the Central Excise Tariff Act, 1985 (hereinafter 

referred to as "CETA, 1985"). During search, 1,88,610 Kgs. of Chemicals 

packed in 935 drums duly labelled having total value of Rs. 1.41 Crore 

(Approx.) involving Central Excise duty of Rs. 17,62,500/- were placed 

under seizure under Panchnama dated 3.2.2016 and statement of Shri 

Shivkumar Agarwal, Godown in-charge and Shri Amit Anil Mahadik, Lead 
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-Supply Chain Expert of the appellant were recorded. Show Cause Notice 

No. V.29/AE/JC/17/2016-17 dated 28.7.2016 was issued to the appellant 

proposing confiscation of the seized goods valued at Rs. 1.41 Crore under 

Rule 25 of the Central Excise Rules, 2002 (hereinafter referred to as "the 

Rules"); demanding Central Excise duty of Rs. 17,62,500/- under Section 

11A(4) of the Act and imposition of penalty under Section IIAC of the Act 

and under Rule 25 of the Rules. The lower adjudicating authority vide 

impugned order confirmed Central Excise duty of Rs. 17,62,500/- along 

with interest, ordered confiscation of the seized goods valued at Rs. 1.41 

Crore under Rule 25 of the Rules and imposed redemption fine of Rs. 40 

lakhs in lieu of confiscation of the goods and imposed penalty of Rs. 

17,62,500/- under Rule 25 of the Rules subject to the provisions of Section 

hAG of the Act and. 

3. Being aggrieved with the impugned orders, appellant preferred the 

present appeal, inter-a/ia, on the following grounds: - 

(i) The impugned order did not discuss grounds taken by the appellant 

in reply to SCN, thus the impugned order is not a speaking order and liable 

to be set aside on this ground alone. The appellant relied on decisions in 

the case of Jay Pee Bela Cement reported as 2000 (118) ELT 193 

(Tribunal), S.G. Engineers reported as 2015 (322) ELT 204 (Del.) in 

support of their contentions. 

(ii) The product imported by the appellant was already in a marketable 

condition before repacking. The said fact will be evident that the description 

of goods in the Bill of Entry as well as on the stickers is the same and that 

no process was carried out on the goods imported by the appellant. Further 

affixing stickers on the drum is for the purpose to identify the product, load 

no., quantity, its usage and precautions and was only for the identification 

and information purpose. The said activity does not render such products 

marketable. Therefore, affixing of sticker on containers cannot be held to 

be manufacture under Chapter Note 10 of Chapter 29 of CETA, 1985. 

(iii) The appellant affixes stickers on the containers and the activity of 

affixing the stickers on the drums cannot be considered labelling of 
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ontainers; that the term 'label' has not been defined under the Act or 

CETA, 1985 and as per the decision in the case of Johnson & Johnson 

reported as 2003 (156) ELT 134 upheld.by the Hon'ble Supreme Court, the 

definition of label has to be adopted from Standard of Weight and 

Measurement (Package of Commodities) Rules, 1977. It is evident that the 

sticker affixed by the appellant on the drum did not contain the details 

provided under Rule 6 of the said Rules as the sticker did not indicate 

Retail Sale Price, Month and year in which the commodity was 

manufactured or pre-packed or imported, therefore, it was submitted that 

the sticker affixed by the appellant was not label. The appellant also relied 

on decision in the case of Pachsheel Soap Factory reported as 2002 (145) 

ELT 527 (Tn. — Del.) affirmed by the Hon'ble Supreme Court to say that 

putting a sticker will neither amount to labelling or re-labelling, the 

processes which have been deemed to be a process of manufacture. 

(iv) Regarding repacking from bulk pack to retail pack, it was submitted 

that CESTAT in the case of Ammonia Supply Co. reported as 2001 (131) 

ELT 626 (Tn.) has held that transferring goods from tankers into small 

drums cannot be construed as 'bulk pack' to 'retail pack' since tankers 

cannot be construed as 'bulk pack'. In the present case, the goods falling 

under Chapter 29 of CETA, 1985 received by the appellant in tankers 

which are then transferred into drums. The appellant also relied on CBEC 

Circular No. 910/30/2009-CX dated 16.12.2009 to support their contention. 

(v) The goods seized under Panchnama dated 3.2.2016 were 

combination of goods falling under Chapter 29, Chapter 38 & Chapter 39 of 

CETA, 1985. Since the dispute is only in respect of goods cleared under 

Chapter 29, the value of goods falling under Chapter 29 is only to be 

considered and confiscation of 61,530 Kgs. of goods falling under Chapter 

39 and 29,240 Kgs. of goods falling under Chapter 38 was not required to 

be considered as the allegation in SCN is only in respect to goods falling 

under Chapter 29 of CETA, 1985. 

(vi) The appellant vide letter dated 12.8.2010 at the time of obtaining 

registration at the impugned location had informed the process to be 
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arried out along with Chapter heading as per CETA, 1985 to the Deputy 

Commissioner, Central Excise Division, Gandhidham. Therefore, the 

allegation that the appellant had any malafide intention to evade payment 

of central excise duty is not correct. 

(vii) Without prejudice to the above submission, even if it is accepted that 

activities of repacking from bulk to retail pack and affixing the sticker 

amounts to manufacture, appellant will be eligible to claim cenvat credit of 

duty paid on purchase of raw material and input services used for such 

manufactured goods. Hence, the entire exercise would be revenue neutral. 

The appellant has properly recorded the receipt of the goods in RG 23-D 

register and availed cenvat credit of the eligible duties and has also 

recorded the clearances of such goods and charged and paid central 

excise duty on their removal. Para 29 of the impugned order that the 

appellant has not taken the Central Excise registration and accordingly, 

they have forfeited the facility of taking and availing of cenvat credit as U 
manufacturer, thus the benefit of cenvat credit cannot be extended is not 

correct as the appellant was registered as central excise dealer. They are 

eligible to claim credit of the duty paid even if not registered with the 

department as manufacturer as they had made complete disclosure 

regarding the activities to be carried out vide letter dated 12.8.2010 and 

relied on decision in the case of Indo Chem Corporation reported as 2009 

(236) ELT 102 (Tn. — Kolkata) in support of their contention. 

(viii) The impugned order confirmed demand of central excise duty of Rs. 

17,62,500/- whereas cenvat credit available on the goods seized is Rs. () 

39,76,562/-, which is more than the duty demanded. The appellant also 

relied on decision in the case of M Portal India Wireless Solutions Pvt. Ltd. 

reported as 2011-TlOL-928-HC-KAR-ST wherein it has been held that for 

claiming refund of service tax under Rule 5 of Cenvat Credit Rules, 2004, 

the requirement of registration with the department is not a condition 

precedent for claiming cenvat credit, there is no provision in Cenvat Credit 

Rules, 2004 which imposes such restriction. The said decision was relied 

upon in the case of Beico Industries Pvt. Ltd. reported as 2014-TIOL-2817-

CESTAT-AH M. 
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ix) The Courts/CESTAT have consistently held that where the demand 

leads to revenue neutral situation, the demand shall be set aside. The 

Hon'ble Supreme Court in the case of Coca Cola reported as 2007 (213) 

ELT 490 (SC) has held that demand of excise duty shall not be raised 

when it results to revenue neutral situation. The appellant also relied on 

decisions in the case of lndeos Abs Limited reported as 2010 (254) ELT 

628 (Gujarat HO), SRF Limited reported as 2007 (220) ELT 201 (T), United 

Phosphorus Ltd. reported as 2007 (210) ELT 45 (Tn. — Ahmd.) and Indian 

Oil Corporation Ltd. reported as 2010 (262) ELI 751 (SC). 

(x) The appellant vide letter dated 10.2.2016 applied for provisional 

release of the seized goods which was allowed by the department. Out of 

1,88,610 Kgs. of goods confiscated, the appellant removed 1,28,005 Kgs. 

of goods on which duty of Rs. 15,75,233/- was paid which is required to be 

appropriated against the demand. The appellant relied on decision in the 

case of Bayir Extracts Pvt. Ltd. reported as 2012 (285) ELT 97 (Tn. — 

Bang.) in support of their contentions. 

(xi) It is submitted that penalty under Section 1 lAO of the Act can be 

levied if there is an intent to evade payment of central excise duty since, 

there was no malafide intent to evade payment of central excise duty, the 

penalty should not be imposed. The appellant had disclosed their activities 

of drumming, packing, re-packing, etc. vide letter dated 12.8.2010 duly 

acknowledged by the department on 16.8.2010. Thus, there was no 

suppression of facts with intent to evade payment of central excise duty. 

The appellant was under bonafide belief that their activities were not 

covered under the definition of 'manufacture' under Section 2(f) of the Act 

and hence, they were not required registration under Rule 9 of the Rules 

and not required to pay Central Excise duty on the said goods in view of 

CBEC Circular No. 910/30/2009 dated 16.12.2009. The appellant also 

relied upon decision in the case of Al-Falah (Exports) reported as 2006 

(198) ELT 343 (Tn. LB) wherein it has been held that when the demand is 

within normal period, penalty under Section IlAC of the Act cannot be 

levied. 

(xii) None of the provisions of Rule 25 of the Rules applies to the present 
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case as the appellant has not removed any excisable goods in 

contravention of the provisions of the Rules since the appellant was not 

engaged in the manufacturing activity of any goods. There is no allegation 

that the appellant has not accounted for any excisable goods stored in the 

godown as the appellant had maintained proper records of the goods lying 

in godown in RG23D register. The appellant was already registered as 

dealer under Rule 9 of the Rules since they were involved in trading activity 

of imported chemicals after packing the same into smaller drums. There 

was no intention to evade payment of central excise as they had informed 

the department about the nature of operation carried out by them long back 

in 2010. Hence, the goods lying in godown cannot be confiscated under 

Rule 25 of the Rules and Bond and Bank Guarantee executed cannot be 

encashed in terms of Rule 29 of the Rules. Further, penalty imposed under 

Rule 25 of the Rules is also required to be set aside. 

(xiii) The impugned order did not specify the clause of Rule 25 of the 

Rules under which penalty was imposed. The appellant relied on decisions 

in the case of Amrit Foods reported as 2005 (190) ELT 433 (SC) and 

United Telecom Ltd. reported as 2011 (21) STR 234 (T) to submit that it is 

necessary for the assessee to be put on notice as to the exact nature of 

contravention for which the assessee was liable for penalty under any 

provision. 

4. Personal hearing in the matter was attended by Shri Manoj Chauhan, 

C.A., on behalf of the appellant, who reiterated the grounds of appeal and 

submitted written submission to say that as per Chapter Note 10 of Chapter 

29 of CETA, 1985, they do not do labelling as per Legal Metrology Act, 

2009; that they also do not do repacking from bulk pack to retail pack as 

they pack directly from tanker, which can't be said to be bulk pack as 

clarified by CBEC Circular No. 910/30/2009-CX dated 16.12.2009 and 

CESTAT's Order in the case of Ammonia Supply Co. reported as 2001 

((131) ELT 626 (T); that they are also not doing any other treatment to the 

product; that they were already registered with the department as dealer for 

cenvat credit and paid duty to that extent, then even if they are held 

manufacturer, demand should adjust that much duty; that everything was 
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7Jeclared by them to the department in 2010 and hence, demand is time 

barred and also no penalty under Section 1 IAC of the Act or Rule 25 of the 

Rules is imposable and thus, their appeal should be allowed and the 

impugned order should be set aside. 

FINDINGS:  

5. I have carefully gone through the facts of the case, impugned order, 

grounds of appeal and submissions made during personal hearing. The 

issues to be decided in the present case are: - 

(I) Whether the process of packing of imported chemicals in smaller 

containers and affixing stickers on the containers of chemicals amounts to 

manufacture in view of Chapter Note 10 of Chapter 29 of CETA or 

otherwise; 

(ii) Whether demand of Central Excise duty on chemicals lying in godown is 

correct or otherwise. 

(iii) Whether chemicals packed in small containers is liable to be 

confiscated under Rule 25 of the Rules or otherwise 

(iv) Whether penalty is imposable under Rule 25 of the Rules read with 

Section 1 lAO of the Act. 

6. The facts of the case reveal that the appellant was registered with the 

department as central excise dealer, had imported chemicals in bulk on 

payment of customs duties and transferred the said goods in their godown 

where the appellant packed the chemicals in drums of 180/200 ltrs. and 

affixed stickers on these drums as per legal requirement. The lower 

adjudicating authority vide impugned order has held that the processes 

carried out by the appellant amount to manufacture in terms of Chapter 

Note 10 to Chapter 29 of CETA, 1985 and confirmed demand of central 

excise duty of Rs. 17,62,500/- along with interest for goods found lying in 

their godown premises and seized during search and also ordered to 

confiscate the said goods and imposed redemption fine of Rs. 40 lakhs in 

lieu of confiscation and imposed penalty of Rs. 17,62,500/- on the appellant 

under Rule 25 of the Rules subject to Section 1 IAC of the Act. 
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6.1 Note 10 to Chapter 29 of CETA, 1985 prior to 1.3.2008 read as 

under: - 

"10. In relation to products of this Chapter, labelling or relabeling of 

containers and repacking from bulk packs to retail packs or the adoption of 

any other treatment to render the product marketable to the consumer, shall 

amount to 'manufacture'. 

6.2 The said Chapter Note 10 was amended vide Notification No. 

11/2008-CE(NT) dated 1.3.2008 and after amendment the said Chapter 

Note reads as under: - 

"10. In relation to products of this Chapter, labelling or relabeling of 

containers or repackinq from bulk packs to retail packs or the adoption of 

any other treatment to render the product marketable to the consumer, shall 

amount to 'manufacture'. 

6.3 Thus, it can be seen that the phrase 'labelling or relabeling of 

containers and repacking from bulk packs to retail packs' has been 

replaced by the phrase 'labelling or relabeling of containers or repacking 

from bulk packs to retail packs' vide aforesaid Notification dated 1.3.2008 

meaning thereby that Chapter Note 10 to Chapter 29 of CETA, 1985, 

effective from 1.3.2008 specifies that labelling or relabeling of containers or 

repacking from bulk packs to retail packs or adoption of any other treatment 

to render the product marketable to the consumer is to be treated as 

manufacture. In the present case, the appellant imported chemicals in bulk 

and packed it into small containers of 180/200 ltrs. and affixed stickers 

containing details of the products and information such as Name of 

Manufacturer, Description of goods, Trade Mark, Grade, Lot No., Caution 

for use & Disposal, Quantity, precaution to be taken with regard to those 

goods, danger while using those goods, etc. Hence, I find that the 

processes have been correctly held as manufacture by the lower 

adjudicating authority within the meaning of Chapter Note 10 to Chapter 29 

of CETA, 1985. The decisions in the case of Johnson & Johnson reported 

as 2003 (156) ELT 134 and Pachsheel Soap Factory reported as 2002 

(145) ELT 527 (Tn. — Del.) were pronounced by taking into consideration 

the Chapter Note 10 prior to issuance of Notification No. 11/2008-CE(NT) 

dated 1.3.2008 and therefore, these decisions cannot be made applicable 
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in the present case. The ratio of the decision in the case of Ammonia 

Supply Co. reported as 2001 (131) ELT 626 (Tn.) that transferring of goods 

from tankers to small drums cannot be construed as 'bulk pack' to 'retail 

pack' since tankers cannot be construed as 'bulk pack' is not applicable in 

the present case as the appellant themselves imported chemicals in bulk 

and transferred the same to their godown premises for labelling and 

packing of the goods from bulk pack to retail packs. I also find that the 

appellant has contended that goods packed in containers were sold to 

Industrial consumers and not to be considered as retail pack. I find that the 

plea of the appellant cannot be accepted in view of decision of CESTAT, 

New Delhi in the case of Nestle India Ltd. reported as 2011(270) E.L.T. 

575 (Tn. - Del.). The CESTAT vide Para 70 & Para 71 of the said order 

held as under: - 

70. While applying the law laid down by the Apex Court in relation to legal 
fiction created by the statutory provision under Note 11 of Chapter 29 quoted 
above, we will have to primarily ascertain the purpose behind introducing the 
said Note 11. The Note certainly relates to connotation of the term  

"manufacture" and it seeks to widen the scope thereof by including the activities 
which would othe,wise fall outside the scope of the definition of the said term  

under Section 2(f) of the said Act. Therefore, the purpose for which the said 
Chapter Note has been introduced in Chapter 29 is to widen the scope and the 
meaning of the term 'manufacture' in relation to the products covered by the 
said Chapter 29 of the Tariff Act. Mere process of labeling or relabelling of the  
containers and even repacking from bulk to retail pack are described as 
amounting to manufacture and, therefore, the resultant product would attract 
the duty under the said Act. Likewise, any process adopted for rendering the 

product marketable would also amount to manufacture even though such 
activity may not come within the purview of the definition of the term under 
Section 2(f). In other words, the Chapter Note attempts to remove any doubt 
about the activity described therein as being manufacture and sufficient to  
attract duty under the said Act. 

71. The point to be considered with reference to the said Note is whether the 
process of mixing of the vitamins, collecting the resultant product in the 
containers, labelling them and storing them to be consumed for manufacture of 
final product as and when required would amount to treatment rendering the 
product marketable to a consumer. The Note uses four expressions namely, 
"any other treatment", "rendering", "marketable", and "consumer". The term 
"treatment" signifies a process by which someone would deal with something. 
The term "rendering" implies giving or providing or performing something. The 
word "marketable" discloses suitability of the product being bought and sold. 
The term "consumer" means a person or thinq that eats or uses something.  
These are the dictionary as well commonly understood meaning of the  
concerned terms used in the said Note.  

(Emphasis supplied) 

6.4 The appellant has further contended that the goods seized under 

Panchnama çlated 3.2.2016 were combination of goods falling under 
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Chapter 29, Chapter 38 & Chapter 39 of CETA, 1985, however, I find that 

nothing in this regard is forthcoming from the impugned order or the SCN. 

6.5 The appellant has also contended that they were entitled for cenvat 

credit and therefore the matter is revenue neutral. I find that the plea of the 

appellant is incorrect as the appellant was registered as central excise 

dealer and they had already availed cenvat credit of CVD and SAD paid on 

import of chemicals and passed on the said cenvat credit to their 

customers. Hence, I find that confirmation of Central Excise duty of Rs. 

17,62,500/- involved on goods lying in stock is not correct, however, the 

appellant is required to pay differential central excise duty on account of 

value addition of the products falling under Chapter 29 of CETA, 1985, 

which is required to be recovered from the appellant. 

7. As regard to confiscation of goods and imposition of redemption 

fine in lieu of confiscation, I find that the appellant had properly accounted 

for the goods lying in stock, which cannot be disputed and the goods were 

not removed without payment of Central Excise duty in contravention of the 

Rules and thus, the goods cannot be confiscated. I therefore, have no 

option but to set aside imposition of redemption fine of Rs. 40 lakhs. The 

lower adjudicating authority has imposed penalty of Rs. 17,62,500/- under 

Rule 25 of the Rules subject to Section IlAC of the Act. I find that the 

goods cannot be confiscated under Rule 25 of the Rules as the appellant 

had properly accounted for the goods lying in stock and the goods were not 

removed without payment of Central Excise duty in contravention of the 

Rules, hence, penalty cannot be imposed upon the appellant under Rule 25 

of the Rules also because the appellant vide their letter dated 12.8.2010 

had informed the department about the processes to be carried out by 

them along with Chapter heading as per CETA, 1985. 

8. In view of above factual and legal position, I hold that the appellant is 

liable to pay central excise duty on goods falling under Chapter 29 of 

CETA, 1985 in view of Chapter Note 10 to CETA, 1985. However, I find 

that the appellant has paid central excise duty of Rs. 15,75,233/- equivalent 

to cenvat credit availed by them, the appellant is required to pay only the 

differential central excise duty along with applicable interest. The 
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redemption fine of Rs. 40 lakhs and penalty imposed under Rule 25 of the 

Rules are set aside. 

dRT  Tf 31t5T PkI '3q1cci ci'R 1I 'Ikfl 

9. The appeal filed by the appellant is disposed off in above terms. 

By Speed Post 

( 4 k1ci) 

31c1d (11) 

To, 

Copy to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for kind information please. 

2) The Commissioner, CGST & Central Excise, Gandhidham 

Commissionerate, Gandhidham for necessary action. 

3) The Deputy Commissioner, CGST & Central Excise, Anjar-Bhachau 
Division, Gandhidham (Kutch). 

Guard File. 
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