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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

rn 31Teiwr/ 4e0rd 3iruirnir/ seined! 4f5fZi llineir, tmm s0aiC imr'I eSfisiT. ii,o'1o5 / '5tid-OTk I 4LPB1TTI ON1 11UiI 4i 

ae 311fr a: / 

Arising Out of above mentioned 010 issued by Additional/JouitIDeputy/Assistant Commissioner. Central Excise I Service Tax. 

Rajkot / Jamnagar I Gandhidham 

EU 314c1c1-d & Iiic i 9TiT .!1 tFT /Name & Address of the Appellant & Respondent :- 

M/s. Maha Shakti Coke (A unit of saurashtra Fuels Ltd.) Village:- LakhaparTal: 

Mundra Kutch 

51 31T1(3Tsf) 5-11/ oofa f-aCT P5 3sfRTsisi OTi5i5T I a1154S°T '2 SlOITS /Fri 8TfSl T 5-i'bdi 

Any person aggrieved by this Order-in-Appeal may file an appeal to the approprate authority in the following way. 

+?iai si-e ,wrxT n-eia nrsns av /reTnsS rsflss t avbpavur /p '4f11 artff,sf, -/)o TTsi to-sn 35(f.f14e45- 1944 n/kr SITU 35B 
3TB'av ¶9e3tfe 1994 sn863iI T6'I5TsnF!kr/kl/ 
Appeal to Customs. Excise 8 Service Tax Appellate Tribunal under Secton 355 of CEA. 1944 i Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

 TUITU TUft I1TIT/k I41SRT TSI, v-!O .4514d SISISI PSI n/sTinT sr1114in Slsfli]115TnFSlUT r fkrS)S /kIP. 3si 

2, 3tTT aids, SIT1 n1/u 1 - 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2. R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

3'-i1,'l5-d mhp 1(a) n/ ed•ri-  urn' stffpft * osnrnn /l TOil tkrls11 SlfrTO ttsfin. 41/1ST idvict  Inane mr 4oie  3~refre eznrnstur 

To the West regional bench of Customs, Exci/e & Servce lax Appellate Tribu:iai CESTAT) at. 2 Floor, Bhaurnali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

(iii) 3flsr e ffTOtsfur J,45-f 35'tf ., f/k5r '2ver Tpo- to-ne (Ins/kin (bavalasft. 2001. 4 f/Tunes 6 v ,t11irsfa fPrskrftir ¶il 
di/ ens EA-3 41 cit 51/kTr/T il ct11 tn/uniT and ci(4rr I pail Ti nice Ti ewe so-; aT/k '2 esrur siTi xo-ro- so-  n/fr utTa ,mnsn n/fr 

3n/T c'iniot act athwr, leans  5 p sir 3eTTi 4wT. 5 co-n U-ITT TII 50 i-PTS STIV  ene pro-is 5i3 ness venir  Ti 35/kin i/I yoUr: 1,000/- 

siaTi, 5,000/- snrz'r TInier 10.000/- siaTi 5T ¶/ftt. weiT , ill aT/I er//no- CT 557//ti/ITT snew 4IT later. 4cit/ka 3~Rl'lTI 

yosif/Isniror n/fr Stun /5 t-ipio-e /k/Icto-tT /5iesr Ti tn/ST/f t-fr sijI2icin /; n/-ne-  nisise alTO 2eih'2usT n/ne pU-c IT31Tr 1/Tier iici sirf)nIT I 
ewf/lsr prav teT tTurtniTa, n/sn n/fr oee frosT Ti tn/err if/o- SIP-f eraT/rir 3rkricTW -nn:nn1iil,aus Tis since ft-sr I Uii5i 311/er (si/ 311/TI n/S 

f/In 3T/UTI-RTI /5'TSI 500/- nsqv nsf SITU SSTOT T/nir 

The appeal to the Appellate Tribunal shall he filerl us quadmuplicate in torn] hA-I / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall he accompanied against one which at east should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs:10.000I- where amount of dub rlemandlintnrestlpenoltv/i'sfucd is uOto 5 Lac. 5 Lac to 50 Lac and 
above 50 Lac respectively 4 the form of crossed bank drafl i'm favour of As$. Registi'ar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector ban! of the pace where fhe bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a lee of Cs, 5001-, 

31T/T/1SI TU1vT/T1iTnTo1 /5 ITTIU 31/04. 03531/1051ST, 1994 fT sT//I 86(1) n/s JTS1/TT TintiesT /Irs1T/k1. 1994, /5 f/n/sine 9(1) /5 ape 

051/n/er 11114 S.T.-5 Ti SITS an//raT Ti 1/ SIT ;/suft ne 3TfTnR sets 13115 lIT/SI /5 (/vui inITne ill nOT p1 351/51 tT/T TIIT1 Ti  siT 
peril Ti ties on/fr eci131 iTii wif/5r)  3k/I psi/k Ti ewe /T awe n-ne nO /5 site, 's S///Jf ,unid c/fr J-ildi 3/k// ddW.ii diS]i 

311/SIT. CCC 5 Situ SIT SCsI em:!, 5 SITSIr TT.T nis 50 5555/ inns lU-riO 50 arpun e;r" Ti 355551 h nIt nes-ifr: 1,000/- se/, 5,000/- 
sinil 30401 10.000/- esTi vet 01/tn/er aal flU-I; n/fr nO nsunsxn 11531 05a11111c trans nee 2--Stic 31ST/ITS 311/005 siurinstlfTOtti n/fl II1TST /5 
555iO4n tf31eit n/S STIR 4 /55/5 145 ei44dni5 34 /5 ice 55005 sn/k TUTf/Fir /r 1(5,5057 31iniiT dial 515/015 I ertrfT/sr ptav sir IRui1iic. 

n/ne /5' n-er thou Ti 5)nii xrr(/I sip-i 31'/T/l'S' 3STTilmns ne ceil'siwe ST sinew f/Iso- (1 sums' clOT: (ST .STavi /5 f/Ins SIi/ctc-05 erie 

500/- CCII sir 0Tt105 erise ai ecet 41511 li 

The appeal under sub sectir,n (11 of Section 86 of the Finnece Act. 994. In too Anpeltate Tribunal Shall be filed in 
quadruplicate in Form S.T,5 as prescribed undem Rue 11(1) of :he Service Tax Rules, '/994, aid Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should he accompanied by a fees of Rs. 
1000/- where the amount of service tax & untamed demanded A penalty levied of Rs. 5 LsKhs or less, Ps.5000/- where the 
amount of service tax 4 interest demanded & penalty levied is more than five akhs but not exceeding Rs. Fifty Lakhs, 
,s.10,000/- where the amount of seivice lax & interest demanded & penalty ievied is more than fifty Lakhs rupees, in the 

- form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated / Application made for qranl of stay shall be acconpanind by  a fee of Rs.500/- 
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(vi)  

(i) isf 1994 rSi tn -' 86 '7 3o-tnrzr36 2) ('Fl 5F3lzrtn d3 nf3 31dtn. rre fvreaic, 1994, )ee 9(2) 

e,uii rsifitnr irnr rs u)T1oi xisrrsr m. lxi t -'oe oSot 'tnw e, iilCr) 3t5 3'53f EsisT veivwe 3-ft-TSrSr 3-iTSir 3e5ee-,-1 're1-xi 

The appeal under sub section (2) and (2Ar on 'he section 86 ,, once Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tx Pow: 'c94 ano shall be accompanied by a copy of order of Commissioner 
Central Excise or Comm ssioner Central Excise f'ppevisi loon of ,vhcn shall be a certified copy) and copy of the order 
passed by the Comrniss'onet authorizing the Ass stat r.cmi sccor on Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appeflate Trbunsl 

(ii) 'iFr a, l-so s°or ar;w, c's Thron-' muroe oiF.p.',rc, - oyt ,r-uj-i, 4onPT a -eio 6!rw 3it?3f1sTSr 1944 r 
CR5 35mqs MF°Tyr. on 40 Cp6nr veCii3je,.ç 644 :rrr 63 -v'on viwt i1 ,es r ee , +r 3r15r 3j 
0 IF-ui SI 3irf1311 CR61 4504w 40415 srFxi3O' act "os ' 13 CRi OCI sra em tIES  Ctoii~i sir sixi'mi, ,te 50E- 0rtl'IRT 

CT92,,-m , eon SrT511F T5TW FC. STIR) 40 504 'COIl 45 wrm4 'TTt IF aeon 01r)6 3t4fT0 l0r ITisi 641  CCL! 3I)40 sr 911 
: --'4, 40i. °OE  5, m4= 'wr' 'Y' crr 5440' 45 )6onvr 5n1540 

(r) 11111 1 ST 'F 144005 ee - 

(ii) xivrR) set 'ST cli si -'i-m 11(14 
(iii) llstdton orort S ecc5t eo fSrznr u a: 'r4m, 

0451CR 3-rji t eSIxi 451 oiC 65ST 91511/ 
For an appeal to be filed before the CESTAI . uns,o Sec tion 3FF of the Central Excise Act, 1944 which is also made 
applicable to Service Tax unde: Section 83 of 6'-r .00  cc Act. )i(.-', an appeal against this order shall lie before the Tribunal 
on payment of 10f of th due" demanded wloma diitc nr dot rind po iitv are in dispute, or penalty, where penalty alone is in 
dispute provided the amount of ore-deposit pa,obiswoiri Fr' 5u1650r In a ceiling of Rs. 10 Crores. 

Under Centri Excise and Sv,cu To,.. Fit, L'mor,nded' shall include 
(I) arciount deteo"u-ied undo: 5ectu,c l F 
(ii) amount of erroneous Ce'sat 4 46 11 krl'on 

(iii) arriount pa jabs under Rue 6 'fe °,en,-'t 5 r0(lit Rules 
- provided further that the provisions of this Section ,ihei 'ru cnp1y to the stay application and appeals pending before 

any appellate authorit,' p:icr a the commencerte-rI on Inc 'C:,''c ,tio 2) Act 2014. 

i11'Ixi ee,i 05TSI 3115,604: 
Revision application to Government of India: - 
si anonlr r ontaw i58' zrCI65,o, xionrST r  sSTr't :son:s rctw '-1(644014. 1994 ST SITIT 35EE ST ST 3S1T1Sr 3540 

IRSTTI, 514561 eSecs. 5cSi6T°T 311054 5405. 131, °'Cr:To ron hdsjr-r %145, SToner le toner, 4540 ec). er lSTonit-ii000i, rj1( 
i-er 31T1V) / 

A revision application lies to tire Under Secretor to tire (onvnr'rn,C"t of India. Revision Application Unit, Ministry of Finance, 
Department of Revenue. 4th Floor. Jeeven l'teep Bmldin, Ferri':'oeriI Street. New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed h, first pr'iso .o sub-section (1) of Section-35B bid: 

eief ST )STST 5451-565 f'  140115, 51 54: ew,em fzonr cern 'ill tTF3 'mar14 ST 'rcsies ST 1(1(ier sir moST 351455 wiarar Sri 
(IFt (STiff ton iSTion zr ST  eras 045 J- 61ron ci Cio octn -m ST c eescurST  jg  45 4R)uj  ST ST'ts'r (STIll erawi 551 

xis ST e <4 'ST 00405 45 1Cn' 45! 
In case of any loss of 0Otids. wiems the loss cc: rue in transit mw n )-ic:tory to a warehouse or to another factory or from one 
warehouse to another dum'oo the coors-, of processIon of tIn- gods 0 a warehouse or in storage whether in a factory or in a 
warehouse 

erron ST 5T94 )455,3 ai  on STir ST eon Sc 1'CS14ct%it 14 mva eroS cis non eST sT9 ceisn 3,414 nron ST rtc (ST) ST 
11405, 45 45 SIlTS 45 a .145051:'- 1 675 75 5456151 451 .7: 1 
In case of rebate of duty of excise on goods exported to any caine', or territory outside India of on excisable material used in 
the manufacture of the goods which are exporTed to 5ty coc:mtry or :e itory outside India. 

1115, 3c510, InSS 451 tldlHb1 fffoo (STill 5tT40r 5194. 5c455 -'Ti Sf514 A 4L' Ciona (STIlT 514n ifi / 
In case of goods exported outside Indra exporl to Nepvi or Blrutai" without payment of duty 

i-Crc 45 3540c o-. 5400-4" '7 775 75 4040 0406 35 +1711'liloionr 'ES 54545 15187ctT ieosnST ST 55,1 C4-C 451 1I 3161 '745 
3-055: 75 3110140 F'f: •) div owici "-Tn-  Styli 0'C51 is 2: tOOt STiR'-' 09 n,vnui 1STor 631 rR) sn6nsr 31'SnaT -ieiniO)0 qs rr are 45 
'-nps )45u on 
Credit of any duty allowed to be umrlized towards paymeni of nxr.se duty on final products under the provisions of this Act or 
the Roles made there under such order is passed by the Commr:iveion"r (Appeals) on or after, the date appointed under Sec. 
109 of the Finance 1140.2) Act, 1998. 

3755-b suSTer ST 5, cii'io eons 03501 EA-S 45, on ST 4on3rri 35416cr arestu 3xif40) OeeiacS, 2001, 45 1311401 9 ST 316r11r ¶3111c , 
si 315,1145 u: 543 acr 45 34-a',51  affi osefr onts5o' . 543354r YtmTlssi 454104555 3ii'5o1 11310561 ssr6nr ST STOISTIT 44cSaC *1 55-h 

oR)vi 51341 5, STedil-ut r419 140 11451131004, 1903 75 5350•  :5-1-0 45 5951 (311451355 i,)45 431 30110311 45 41TES1 45 511 045 TR-6 45i ItO 
CC 40 431 5115(7 3111540 
The above application shsli he m,-'de n dno11 cs1e in. F 'cii "Jo 114-8 as specified under Rule 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on aifeci ,e or'Jet 'aoriht to he appealec against is communicated and shall be 
accompanied by two copies each of the 010 and 0rder-ln.Aopeah :1 should also be accompanied by a copy of TR-6 Chattan 
evidencing payment of prescribed fee srs prescribed under 5501530 .3 E[ of CEA. 1944, under Malor  Head of Account. 

on6rrr 3117551 45 onus 131onsST45s 15"STeS,-' 1440 '31 sonicsST 'ST cr05 or7-on I 
seCasetI'Fcicaeoon30rI1meF361mr200'sc15fumor5T13rio1 501351560541 -de 45155551 

z431 1090 -/ 451 55'idC{ 545.,.,: 'o.- 

The revision appca1ion Shall be accompanred hi' a fee of Rs 200'- where the anmoont involved in Rupees One Lac or less 
and Rs. 1000/- where the nirocunt imol'jed is floe tiir R',e-sr ()te Sac. 

(D) 'ii(ff SIT 31T551 45 511-T3fT79T'r tR 0140.111 ill 454540401 015,4145 3r 'rests ser  tT34101, lOST 45 O1T Cr551 51T5,451  tn-u ST 
 ST ST 175tn qR) sons) s urvm7 ST S-I  srsi131,75 j°7-5,p a'onfcFro-cr I -'w sR)l'xi 041 0',Ci-i 034015 75 m' 3117555 ¶STsti sr,-ii I I 
in cSse, if the order covers various numbers of oruer- in Cimigiural, fee for each 0.1.0 should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to he Appellant Tribunal or the one application to the Central Govt. As the case 
may be is fitted to avoid scriptoria work if excising Re 1 lakli fee of Rs 00' for each. 

Il'i-rrllSTrfkrxi -ui0iCur r40 54'4511310t34, 1975. /4 44040,11-I 'F 3on1T1'I sIll Mr5Fi 40 0403155 31T5,1r 451 trIll 05 075'fliir 6.50 'i31 
-d4id4ic40 110455 ftlSTon 51ST 5uar 131n 

- One copy of application or 0.1.0. as the case fray be. and the cider of tOe adjudicating authority shall bear a court fee stamp 
of Re. 6.50 as prescribed under Schedule-I in trtrms of the Cnrrrt Pci-' Act.1975 as amended 

051011 ltc-A, 5115,140 3,-sIC 5555  40 .40 '40 3.214' onreci'ton' - . 4 c F545 )31evnis43, 1982 45 Or145IS tIES 311451 ste)'31r-t Creel ST 
 s75 oi31 136snsi7 43 75 'conss strwtdis ferer orron SI / 
Attention is also invrted to the rults covem:ng there Cud othOr rCtc'd matters contained in the Customs, Excise and Service 
Appellate Tribunal (Piocedure) PriSm 1982 

35-40 '34055,f55 o051'xi'th ST 3451151 6114561 '1031' 51 503'i40 ue5- R'v-ciri 3415 d6ie40 07615175 45 f14i3, 311(145105 ¶5oii05si 31eerer 
wwuti.cbec.gov.in  ST Sw ont05 5 1 / 
For the elaborate, delailed and latest provisions relatnrrq urj 'ulina of crppeal to the higher appellate authority, the appellant may 
refer to the Departmental websile www cbec gee inn 
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Appeal No: V2/18-20/EA2/GDM/2017 

:: ORDER IN APPEAL::  

The present appeals have been filed by the Assistant Commissioner, 

CGST Bhachau Division, Gandhidham on behalf of the Commissioner, 

Central GST a Central Excise Gandhidham (hereinafter referred to as 

"Appellant") in pursuance of the direction and authorization issued under 

Section 35E(2) of the Central Excise Act, 1944 against Order-in-Original 

No. 7 to 9/JC/2017-18 dated 29.6.2017 (hereinafter referred to as 

'impugned order') passed by the Joint Commissioner, Central Excise & 

Service Tax, Gandhidham (hereinafter referred to as 'lower adjudicating 

authority') in the case of M/s Mahashakti Coke (a unit of Saurashtra Fuels 

Pvt Ltd), Village- Lakhapar, Taluka-Mund ra, District- Kutch (hereinafter 

referred to as "Respondent"). 

2. The brief facts of the case are that the Respondent having 

Registration No. AAACS7271GEMOO1 was engaged in the manufacture of 

LAM Coke, Metcoke and Coking Coal fatling under Chapter 27 of the 

Central Excise Tariff Act, 1985 and was availing Cenvat credit under the 

Cenvat Credit Rules, 2004 (hereinafter referred to as "CCR, 2004"). The 

audit alleged that the Respondent had availed and utilized Cenvat credit 

of MS Angles, Channels, Round Bars, Plates/Sheets etc which were used 

for movement of tray of coal inside Kiln and for making structures for 

support of capital goods as the said items were not covered under the 

definition of 'capital goods' under Rule 2(a)(A) of CCR,2004 and also not 

covered under the definition of 'input' under Rule 2(k) of CCR,2004. 

2.1 Show Cause Notice No. V.25/AR-i /Bhuj/Commr/155/2015-16 dated 

29.2.2016 was issued to the Respondent alLeging that Cenvat credit of Rs. 

51,21,305/- have been wrongly availed and utilized during the period 

April, 2012 to December, 2015 and should be recovered from them under 

Rule 14 of CCR,2004 read with Section 11A(i) of the Central Excise Act, 

1944 (hereinafter referred to as "Act") along with interest under Rule 14 

and proposing imposition of penalty under Rule 15 of CCR,2004. 

2.2 Show Cause Notice No. FAR/F-898/2013-14 dated 3.2.2017 was also 

issued to the Respondent calling them to show cause as to why Cenvat 

credit of Rs. 3,29,049/- appeared to have been wrongly availed and 
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AppeaL No: V2118-20/EA2/GDM/2017 

utilized during the period from January, 2016 to June, 2016 should not be 

recovered from them under Rule 14 of CCR,2004 read with Section IIA(1) 

of the Act along with interest under Rule 14 and proposing imposition of 

penalty under Rule 15 of CCR,2004. 

2.3 Show Cause Notice No. FAR/F-898/2013-14 dated 13.2.2017 was also 

issued alleging that Cenvat credit of Rs. 3,14,569/- have been wrongly 

availed and utilized by the Respondent during the period from July, 2016 

to December, 2016 and should be recovered from them under Rule 14 of 

CCR,2004 read with Section 11A(1) of the Act along with interest under 

Rule 14 and proposing imposition of penalty under Rule 15 of CCR,2004. 

2.4 The above three Show Cause Notices were adjudicated vide the 

impugned order which held that MS Angles, Channels, Round Bars, 

Plates/Sheets etc were used for making trays, hoppers, pushers, doors etc 

in the Oven used for manufacturing of Low Ash Met Coke; that due to 

heating at high temperature, trays, hoppers, pushers, doors etc got 

destroyed/melted and required to be changed for continuing 

manufacturing process; use of disputed items have nexus with 

manufacture of final product and were essential for smooth manufacturing 

operations and without replacement of trays, hoppers, pushers doors etc, 

manufacturing activity was not commercially feasible; that the 

Respondent was eligible to avail Cenvat credit of MS Angles, Channels, 

Round Bars, Plates/Sheets etc under the provisions of CCR,2004. The 

lower adjudicating authority dropped the proceedings initiated vide three 

mentioned Show Cause Notices. 

3. The impugned order was reviewed by the Appellant and appeals 

filed on various grounds, inter alia, as below :- 

(1) For dropping the demand, the adjudicating authority has relied upon 

the case laws of Panipat Co-operative Sugar Mills Ltd-201 3(393)ELT 66 and 

Matrix Laboratories Ltd-201 6(339) ELT 122, however, the said case laws 

are not squarely applicable to the facts of the case. 

(ii) The adjudicating authority has ignored the Board's Instructions 

F.No. 267/11/2010-CX dated 8.7.2010 issued after CESTAT's order passed 

in the case of Vandana Global Ltd-2010(253) ELI 440 wherein it has been 
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Appeal No: V2/18-20/EA2/GDM/2017 

clarified that inputs which are used for repairs and maintenance of capital 

goods are not admissible for availing Cenvat credit. As per defence of the 

assessee, they have used MS Angles, Channels, Round Bars, Plate/Sheets 

etc for replacing/making Oven doors, Screening nets/plates, Hoopers, 

Pushers etc which got melted at high degree temperature and therefore, 

required replacement. Thus, it is apparent that MS Angles, Channels, 

Round Bars, Plate/Sheets etc are nothing but inputs, which were used for 

repairs and maintenance of the capital goods and hence the benefit of 

Cenvat credit is not admissible on these items and relied upon case law of 

Vikram Cement-2009(242) ELT 545 in support. 

(iii) The assessee has failed to substantiate their claim with 

documentary evidences and also failed to show as to how the cost of such 

goods was capitalized by them in their financial reports. 

(iv) The disputed goods fall under Chapter 72 of the Central Excise 

Tariff Act, 1985 and therefore not covered by the definition of 'capital 

goods' under Rule 2(a)(A)(i) of CCR,2004. 

3.1 Personal Hearing fixed on 11.10.2018, 23.10.2018, 2.11.2018 and 

26.11.2018, however, no one appeared on behalf of the Appellant on any 

date. Shri Abhishek Darak, CA, appeared on behalf of the Respondent 

stating that MS Angles, Channels, Round Bars, Plates/Sheets etc. have 

been used for replacing oven doors, hoppers, pushers, screening nets etc. 

as parts of capital goods of Ovens where Coke is manufactured and not for 

repairs and maintenance of capital goods; that these goods have not been 

used as foundation to support capital goods nor for civil construction; 

that at high temperature, the said parts of capital goods get consumed; 

that CBEC Circular dated 8.7.2010 was related to earlier definition of 

capital goods/inputs and hence, not applicable in this case; that the 

appeals may be dismissed in view of the above stated facts. 

3.2 The respondent filed written submissions vide letter dated 

26.11.2018 on various grounds, inter alia, as below :- 

(1) The verification report of Range Superintendent was rightly relied 

upon by the adjudicating authority. The Range Superintendent had 

iérTfied and stated that as per books of account, the goods covered in SCN 
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were not used for laying of foundation for support of capital goods nor for 

building civil structure. 

(ii) MS Angles, Channels, Round Bars, Plates/Sheets etc were used to 

replace Oven doors, Screening nets/plates, hoopers, pushers etc., which 

are integral part of the Oven where Coke is manufactured. Coal is 

converted to Low Ash Met coke at very high temperature and the trays, 

pushers, doors etc in the Oven got melted after use and required 

replacements. The disputed items were directly used in the manufacturing 

process of LAM Coke, without which the production was not possible at aLL. 

(iii) Their final product become dutiable w.e.f 1.3.2011 and they have 

not undertaken any civil structure activity nor carried out any foundation 

for support of the capital gods i.e. Oven, Screening machine after 

1 .3.2011. Their factory is operated since long and all structural work was 

completed before introduction of Central Excise duty on LAM Coke. 

Hence, the allegations that the goods were used for laying of foundation 

or used for building civil structure or used for support of capital goods are 

baseless. 

(iv) Considering the use of disputed items, the same should be treated 

as 'input' under Rule 2(k) of CCR, 2004 as these items are directly used for 

manufacturing of excisable goods and hence they are eligible to avail 

Cenvat credit on them. 

(v) The Appellant Department has erred in placing reliance on the CBEC 

Circular No. 267/11/2010-Cx dated 8.7.2010 as it became irrelevant after 

substitution of new definition of 'input' and issuance of Circular No. 

943/4/2011 dated 29.4.2011. 

Findings:  

4. I have carefully gone through the facts of the case, the impugned 

order, submission made by the Appellant in the Appeal Memorandum as 

well as oral and written submission made by the Respondent during 

personal hearing. The issue to be decided is whether the Respondent has 

correctly availed Cenvat credit of duty paid on MS AngLes, Channels, 

Round Bars, Plates/Sheets etc or not. 
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5. I find that the proceedings were initiated against the Respondent on 

allegation of wrong availment of Cenvat credit on MS Angles, Channels, 

Round Bars, Plates/Sheets etc which were used for making trays, hoppers, 

pushers, doors etc in the Oven used for manufacture of Low Ash Met Coke. 

The lower adjudicating authority examined the manufacturing process of 

LAM Coke as well as verification report of the Range Superintendent and 

found that due to heating at high temperature, trays, hoppers, pushers, 

doors etc got destroyed/melted and required to be changed for continuing 

manufacturing process and that use of disputed items have nexus with 

manufacture of final product and were essential for smooth manufacturing 

operation and without replacement of trays, hoppers, pushers doors etc., 

manufacturing activity was not commercially feasible. The Lower 

adjudicating authority held that the Respondent was eligible to avail 

Cenvat credit of MS Angles, Channels, Round Bars, Plates/Sheets etc under 

the provisions of CCR,2004. The Appellant has contested the impugned 

order on the grounds that the adjudicating authority ignored the Board's 

Instructions F.No. 267/11/2010-CX dated 8.7.2010 issued on the basis of 

CESTAT's order passed in the case of Vandana Global Ltd-2010 (253) ELT 

440 wherein it has been clarified that inputs which are used for repair and 

maintenance of capital goods are not admissible for availing Cenvat credit 

and that the disputed goods fall under Chapter 72 of the Central Excise 

Tariff Act, 1985 and therefore not covered by the definition of 'capital 

goods' under Rule 2(a)(A)(i) of CCR,2004. On the other hand, the 

Respondent has submitted that MS Angles, Channels, Round Bars, 

Plates/Sheets etc were used in replacing/making of Oven doors, Screening 

nets/plates, hoopers, pushers etc. which got melted due to high 

temperature and that the disputed items were directly used in the 

manufacturing process of LAM Coke without which the production was not 

possible and hence the disputed goods should be treated as 'input' under 

Rule 2(k) of CCR, 2004. 

5.1 I find that the definition of 'input' under Rule 2(k) of CCR, 2004 

during the material time, reads as under: 
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"(k) 'input' means — 
(i) all goods used in the factory by the manufacturer of the final product; or 
(ii) any goods including accessories, cleared along with the final product, 

the value of which is included in the value of final product and goods 
used for providing free warranty for final products; or 

(iii) all goods used for generation of electricity or steam or pumping of water 
for captive use; or 

(iv) all goods used for providing any output service, or; 
(v) all capital goods which have a value upto ten thousand rupees per piece 

but excludes — 

(A) light diesel oil, high speed diesel oil or motor spirit, commonly known 
as petrol; 

(B) any goods used for - 
(a) construction or execution of works contract of a building or a civil 

structure or a part thereof; or 
(b) laying of foundation or making of structures for support of capital 

goods, except for the provision of service portion in the execution 
of a works contract or construction service as listed under clause 
(b) of section 66E of the Act; 

(C) capital goods, except when,- 
(i) used as parts or components in the manufacture of a final product; 

or 
(ii) the value of such capital goods is upto ten thousand rupees per 

piece; 
(D) motor vehicles; 
(E) any goods, such as food items, goods used in a guesthouse, residential 

colony, club or a recreation facility and clinical establishment, when 
such goods are used primarily for personal use or consumption of any 
employee; and 

(F) any goods which have no relationship whatsoever with the 
manufacture of a final product." 

5.2 I find that input means 'all goods used in the factory by the 

manufacturer of the final product' and there is no dispute that the goods 

in question have been used in the factory by the Respondent. It is on 

record that MS Angles, Channels, Round Bars, Plates/Sheets etc. were 

used by the Respondent for replacing/making Oven doors, Screening 

nets/plates, hoopers, pushers etc. located within the factory. So, criteria 

prescribed at clause(i) above is satisfied in the present case. I further find 

that use of MS Angles, Channels, Round Bars, Plates/Sheets etc is vital for 

smooth functioning of the factory inasmuch the said items were used for 

replacing Oven doors, Screening nets/plates, hoopers, pushers, which got 

melted at high temperature during manufacturing of LAM Coke and 

without use of these items, manufacture of final products was not 

possible. Therefore, these items are required to be treated as inputs used 

in relation to manufacture of the final products. MS Angles, Channels, 
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Round Bars, Plates/Sheets etc. are not covered in any of the exclusion 

clauses stated above. Reliance is placed on the case law of Bajaj 

Hindustan Ltd reported at 2014 (313) E.L.T. 563 (Tn. - Del.), wherein it 

has been held that even the activity of repair and maintenance has to be 

treated as having nexus with manufacture and items used for repair 

maintenance would be eligible for Cenvat credit. Relevant portion of the 

Order is reproduced herein under: 

"6.......Therefore, for determining the eligibility of an item for Cenvat credit., 
what is relevant is as to whether the activity in which that item is required has nexus  
with manufacture or in other words without that item the manufacturing, though  
theoretically possible, is not commercially feasible. Repair and maintenance, in my 
view is an activity without which though manufacturing activity may be 
theoretically possible, the same would not be commercially feasible. The question 
as to whether repair and maintenance is an activity distinct and separate from 
manufacture has nothing to do with the question as to whether repair and 
maintenance has nexus with manufacture. Looked at from criteria prescribed by the 
Apex court in the case of 1K Cotton Spinning and Weaving Mills Co. Ltd. v. Sales 
Tax Officer, Kanpur (supra), the activity of repair and maintenance has to be treated  
as having nexus with manufacture and hence any item used for repair and  
maintenance would be eligible for Cenvat credit. 

(Emphasis supplied) 

5.3 I find that the Board has issued instruction vide Circular No. 

943/04/2011 -CX dated 29.4.2011 after amendment of Cenvat Credit Rules, 

2004 vide Notification No. 13/2011-CE(NT) dated 31.3.2011. It has been 

clarified by the Board that credit of alt goods used in the factory is 

allowed except goods having absolutely no relationship with the 

manufacture of the final products. It is further clarified that the goods 

such as furniture and stationery used in an office within the factory are 

goods used in the factory and are used in relation to the manufacturing 

business and hence, the credit of same is allowed. I find that if furniture 

and stationery are to be considered as eligible inputs, if used in the office 

within the factory, then MS Angles, Channels, Round Bars, Plates/Sheets 

etc. which were used for replacing Oven doors, Screening nets/plates, 

hoopers, pushers etc. of Oven within the factory, have to be considered as 

used in relation to manufacture of final product and to be aLlowed as 

input. 

6. I have examined CBEC Circular No. 267/11/2010-CX dated 8.7.2010 

relied upon by the Appellant. I find that the said Instructions were issued 

after issuance of CESTAT's order in the case of Vandana Global Ltd- 
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2010(253) ELT 440 considering definition of 'input' as it existed prior to 

1.4.2011 whereas period involved in the present case is from April, 2012 

to December, 2016. It is pertinent to mention that there is no caveat in 

the amended definition of 'input' with effect from 1.4.2011 that the 

inputs should be used directly only. The Respondent has fulfilled the 

criteria mentioned at clause(i) of Rule 2(k) ibid and their case is also not 

covered by any of the exclusion clauses. I rely on an order passed by the 

Hon'ble CESTAT, Hyderabad in the case of India Cement Ltd reported at 

2016 (341) E.L.T. 422 (Tn. - Hyd.), wherein it has been held that, 

"6. It is noticed that the period of dispute in this case is April 2011 to January 
2012. This being so, the definition of 'input' in the Cenvat Credit Rules, 2004 as 
amended w.e.f. 1-3-2011, the relevant portion of which is reproduced below, will 
only be applicable for adjudging the issue at hand. 

"(k) 'input' means - 
(i) All goods used in the factory by the manufacturer of the final product; or 
(ii) Any goods including accessories, cleared along with the final product, the 

value of which is included in the value of the final product and goods used 
for providing free warranty for final products; or 

Whereas, the definition prior to 1-3-20 11, mandated, inter alia, that the goods 
should be "used in or in relation to the manufacture of final products ..." 

7. It is therefore, evident that the definition of 'input' post 1-3-2011, is more 
expansive. broadbanded and includes 'all goods used in the factory, there being no 
caveat, that such goods should only be 'used in or in relation to manufacture of final 
products.  

8. This being the case, I am of the considered opinion that for the impugned 
period of this appeal, there is no legal impediment for the appellant to avail credit 
on welding electrodes and gases used in repair, maintenance of capital goods. 

9. The case law of Hon'ble Court of Andhra Pradesh relied upon by the learned 
AR is admittedly for the period before the aforesaid amendment, thus the ratio 
thereof cannot be made applicable to this case." 

(Emphasis supplied) 

7. I also find that CESTAT's order passed in the case of Vandana Global 

Ltd supra has been reversed by the Hon'ble High Court of Chhatisgarh 

reported as 2018 (16) G.S.T.L. 462 (Chhattisgarh). Thus, reliance placed 

on the Instruction dated 8.7.2010, which was issued on the basis of 

CESTAT's Order passed in the case of Vadana Global Ltd is not at all 

sustainable. 

8. I have also examined the case law of Vikram Cement-2009(242) ELT 

545 relied upon by the Appellant wherein it has been held that welding 

electrodes used for repair and maintenance of the machinery are not 

covered under the definition of 'input' under Cenvat Credit Rules, 2002/ 
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2004 as the said products were not utilized in the process of manufacture 

of the final product or in relation to the manufacture of the final 

products. I find that the said order was issued with reference to definition 

of 'input' as it existed prior to 1.4.2011 and hence not applicable to the 

facts of this case for the reasons elaborated by me in para supra. 

9. In view of above, I hold that the Respondent has correctly availed 

Cenvat credit of MS Angles, Channels, Round Bars, Plates/Sheets etc. I, 

therefore, uphold the impugned order and reject the Departmental 

appeals. 

9.1 31 c1i ccu'&i * ai i-11c i ¶ii j'.'CIci-ci c41b fi ''iIc-H I 

9.1 The appeals filed by Appellant is disposed off as above. 

 

By R.P.A.D.  

3ilctci(31L1k1) 

To, 
1. The Commissioner, 

GST Central Excise, 
Gandhid ham. 

2. M/s Mahashakti Coke 
(a unit of Saurashtra Fuels Pvt Ltd), 
Village-Lakhapar, 
Taluka-Mundra, 
District- Kutch. 

Copy to:- 

1) The Chief Commissioner, GST Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information please. 

2) The Asst Commissioner, GST a Central Excise, Bhachau Division, 
Gandhidham Commissionerate for necessary action in the matter. 
Guard File. 
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i / Race Course Ring Ronci, 

I3Ic1k / Rajkot  -- 360 00!  
Tele Fax No. 0281 — 247795212441 42 Email: ccxapplsraikoU4)rnail.cc'n 

.4r-....I r,2n7r.,,'rt:2'-rnrr,r'I:vnI  'H:,-  l.-r-: -'I' ,  H TU3II, 

F. No. V2/474/RAJ/2011 

CORRGENDUii 

Corrigendum to Order-in-Appeal No.: KCH-EXCUS 1Q0-AP-7 -2O - 

18.12.2018 passed by the Commissioner (Appeals), GST i CenLral L:cise., RYk12. 

case of Mis. Ajanta Manufacturing Ltd., Orpat Nagar, 8-A, NaUonai - 

Vandhiya, Post: Samakhiyali, Near Surajbari Brid,e, a: F3hachau, 

In the aforesaid Order-in-Appeal, in Preambte 0A no. KCH-LXCUS-GOU-i1-P-: 

19 may be substituted and reads as "OA No. KCHEXCUS-0O0-A,K-5.O','Y/. 

BY REGD POST A.D.  

To, 
Mis. Ajanta Manufacturing Ltd., 
Orpat Nagar, 8-A, National Highway, 
\Iilt: Vandhiya, Post: Samakhiyati, 
Near Surajbari Bridge, Tat: Bhachau. 

Copy To:  

I ) The Chief Commissioner, CGST 8 Cenlrat ;cse\:Eea::: 

Ahmedabad. 
2) The Commissioner, c:GsT ft Central Excise, Kuch C,mmi: ;''r:'. 

Gandhi dli am. 
3) The Assistant Commissioner, CGST 1.: . 'N Excise [)ivii52- 

Gandhi d ham, 
5yGuard File. 




