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Arising out of above mentioned 010 issued by AddiuonalJoint/Deputy/As,tsianr Commissioner, Central Excise 

/ Service Tax, Rajkot / amnagar / Gandhidbarn 

ai1io? &i'ai'1) t.-itH r t'T9T /Name & Address of the Appellant & Respondent 

Shaifali Rolls Limited,, Survey No.160,, Village : Tuna, Taluka : Anjar, District: Kutch. (Kutch). 

io.t a -r.OT -i4 f) /trrf'rrv. TPTtT a vi 
Any person aggrieved by this Order-in-Appeal Thay Die an appeal to the appropriate authority in the followang 
way 

-1)o a'' -'-ii -'r r' itii ) ii.rrn    —nr   1944 fr rro35B T T t 'T 

l-i -o't, 1994 t86T5Iu14l"itou TTTT5'aroTR / - 
Appeal to Customs Excise & Service 'L.x Appali-t °nhun ii uncle Stet o °3U oh BaA 1944 / rder Se on 86 
of the Finance Act, 1994 an appeal lies tO:-' 

nfr iit  #tai-  ii nuaro. 'B i-asa 4prrara,f.,-x E0FT''B,. TT5 2, NT 
ai aiE i/ - - 

The special bench of Customs, Excise & Service Tax Appellate Tribunal 01 West Block No. 2, RE. Purani. New 
Delhi in all matters relating to classification and valuation. 

airt''a'i 1(a) ltiiTrn' t'tai N'.ni anfr a -I)') 4141T t5T,  't-)H T°Trr 'rt mt-r' aii.I)o .-ThaIlii-oA (1.-'a'a) tt 
'ti-'f'o '1iEi,, .4B 9T, axavfl N Nl1I alc- in i/h' it 

To the West regional bench of Customs, Excise A Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumali Bhawan. Asarwa Ahmedabad-380016 in case oh appeals other than as mentioned in para- cIa) above 

9'RT9''r Eu T0T..'vniI4'Tt'i) 1' i':, 2O0l) 006 O i-itaFi iT,Ia 
EA-3 1F 1'TOT ai-fl ill'i I TSTPT0T. a'PT tI 01.1 aoa isTr ,10,,u TTIT'iOI-fl. 
'mT51IT1  5 u:i ti ATT°,. fl 0 T aTX 10(10/ 5000/ rflT 
l0,00J- anTrtuP-1 0Bs9rde1AT.;  iI 10FoTr.ioI,1T'XTa'/vlvi 

ail''asi '9 tl6'4et PT1Tf9 U1nt0ii-ii PT'T -ITt tTr'r( ata") ti0T. TT 
sui Iii 1/ 

The apneal to the Appellate Tribunal shall he filed jn c1uadrupiicatt in form EA-3 / as piescrihed under Rule 6of 
Central Excise (Appeal) Rules, 2001 and sndi be' accompanted atiunsi uric which at least should he 
accompanied by a fee of Rs. 1.000,'- Rs.50007-. Rs.IU.0t11J;- where amount 01 ciuty 
demand/interest/penalty/refund is upto 5 Lac..alae to ao Lac and above riO Lac respectively in the form of 
crossed bank dratt in favour of Asst. Registrar of branch of aly noiriinared public sector flan1 of the place where 
the bench of any nominated public sector bank of the place where_te bench of the Tribunal is sttuatecl. 
Application made for grant of stay shall be accompanied by a fee of Rs. nOD,' -. 

3'lt'ltu oi .' TTI'u, tIthlo'i, 1994 TTiTTt 86)4) T tspl '1Tti41, )994, 9I)l) TTtTtTITt'  
't S T 5 aT" A 'i -II 't aT aTl'Tf'l' TaT TtT T't ITT T fl"aT a i T ITt 'n" A aTit ' l I A T" ( IT' 9 lI) 

o ft  i a i  2T' Tt'IR' P' TiT P' iTT T aT RaTT" Ti liT' Trit liT'T A-' 'IT -'t 4 1 ITT 9 i I I 7' a - 
5'ii'a aT50 ITtTt3ITT50ii T, aTTTanl.000/aoTT. 5.tJ00/-l7arNo: iT0,0Q0./xli) Tt3lil"i -'fl-n 
ar9TTil t9aaii apTr't H,7rat,i'AuIcrs7aTTrarrm)aaoa,'A-. 'TliTR'-raI lIT- IA4io4. atarT 

lakl .1Ii alu't-f 5I''TT )toi l  f,iilsb.I RWiI'T  1T'TIt aT NO'i"I. ST 'ft 'T'yiTST 7 aIi iflHT 0a18'S' -i"/'IfIo 
1Iltti" ¶'fl'lTTS' NIi t7if (i.IIt )Ti '9,-I -7'ToT1'500/-TtTT', fl'ITl'Tt."0,1RTtlI TTT / 

The appeal under sub section (1) of Section Sb of the Finance Act, 1994. to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) 01 yan Service 'lax Rules, 1994, and Shall be 
accompamed by a copy of the order appealed against (one ol whcb shrill be certIfied copy) and should he 
accompanied by a fees'Qf Rs. 1000/- av'here tIle amount of service tax A Ii1ie'i'e Si cemandea & penalty levied of 
Rs. 5 Lalths or less. Ri. n000/- where the ,aniount of service lax A interest netnanded & penalty levtcd is more 
than five lakhs but not, exceeding Rs. f't)tv Lakns. Rs.10,000'- where tite amiant of service lax & Interest 
denianded & penalty tevied is more than lifta LaTths rupees, ri the' lot iri of (- ri)ssc'u bank draft in favour of the 
Assistant Registrar 'of the bench of nomtnatid Public Sector Bank of the place' where the bench of Trcbunal is 
situated. / Application made for grant of stay shall be accompanied oy a fee 01 Rs.nO0/-. 



1 --Fd-i*nrr. 1994 -rrm -i1t4' 4.4oI - i!, 1994, r9(2) 1 9(2A) 
Tl-i '.e- S.T -7 -'-2u -r. TT .-.lTflTso.(I')1).- FT'nIi 

.41 — -- ' — — .41T -'i .451 4 t - -I -'l/ "1 i i- 'ST 
IHH ThiI'IT---• r - -""'r'SpR TTT-' 07 r.r rgprn / 

Pot appeal unuel ', L '-s - cd I , : the inance Act 1994 shall he filed in For ST 7 as 
-escmed unch P - 0 i 0 01 and shall b at t ompanied by a cop' of order 

ci Commissioner Ct-cool .a-co- -c Co:oniiss:oeu-r. curiO Excise (Appeals) (one of which shall be a certified 
copy) and copy ci rh' uric r sy0 by 11w Cyuriiisscuo'r ourhorizmg the Assistant Commissioner or Deputy 
Commassioner of Ceo:ct! -,so ia- ''aa I' ii w::pe:i before the Appellate Tribunal. 

—H "'S, 'i"l-.4 TIT'ITT '°O- 07IT itTT0Tt (TIT Olt -it 4l-l'l 4 1-iI'4 t"4i 5FiT1X'S l944 tlTrr 
..4 1o4 5 TTfl3T3f--, -i:-.- irTT'STttTT'4H4P s1mfrit'-fls 

OS-is5 p'-)7 -r---a- 10 :i(104).OftT0T' : j 5-1 15'I 'S55'- .'I5l1l 1siR'i 
Oro: 

TtT --. 

(i)  

(ii)  
(di) -1- ---' -- 

2: -li 120l IT TITP'S ac.(hl lflhll4ll 
iT)- 07olirit/ 

i:or an appeal to be filed 1Sf Ore lie CESTAT, rnder Section 35F of the Central Excise Act, 1944 which is also 
made applicable to S r'.- ce Tic'. 00110: Scclon 11.1 'if tb- li0fl1O Act. 1994. an appeal against this order shall lie 
before the Tnbunai on pa'. iaciic ('1 lb" of the 00 li- it: odeci \vla-re duty or dotv and penalty are in dispute, or 
penalty, where pt-naP' ai'oe is :o 'Itspw-. pio':1b-n t]ii' -itluctil of pre-cleposit payable would be subject to a 
cethng of Rs. 10 C: r': Os 

und I r sI to! '-a ci t 2 ma tOt ci shall ncltide 
(i) :0:: ,- :0 cL-to nt(:i:-d under -'i .: ,:: 11 1: 
(ii) 00:0 :cc Oi i-creneoits Con' i Crcr!tt taken: 
)iii( ott_ito: '-ott ::oie unoer Pt '1'- Ii of Ci-nc:u Credit Rules 

- provtclen ii Itt'-- to- ito- 0110'tsi'Ots or 10:-s -N-: iOu shoil not apply to the stay application and appeals 
tending before mv 00011 0:1' ttontv pr:or to die otooeticment of the Finance (No.2) Act. 2014. 

5k-i l ,ITOti 
(C) Rev iox appicatiQn toGqvrnmen ofIrIdia: . - 

40 -it: "1- '-a'! -. T4H-- -i- ........ 1-,- .  1004 TrpTT35EETgT'ssgiiI'-oI'-r ?st'ft'S, 
07 1fT-  -a- - 0 -' - -: -o-'t '-t°. - T'"i -ki 01 iti. rpt- l ,I, f7'-il-1 10001, siT IfrU 

l:'ii4 / 

re sion po ira 1 c . 1 1 S-CC I t' ( )i nment ol India Reision Application Unit 
'0 nisry of tinoncu o " fill 4 I Ct a Deep Building Puliament Street New Delhi 
110001 under Set o - -i0 ( i Cr \ 3 -1 i (5)1 o the roulowing  c-ass goeined by first proviso to sub 
section (1) of Section 73. 43 toO 

tRTT T 
( 

TT T 5TTt' iIT 43 'T si' I I HI T I I I ITt tiT -t I S I I tT  
)i( H1IIT04 I T' . I-I IT T TITHI I T)5-'l IT"I II ftT1 5ITTr 

'J Hi4 TI'tOH 

lb case of any loss of goo0s. where the loss occurs iti transit from a factory to a warehouse or to anotl er factory 
or from one warehouse to another durrng the coons:- oi processing of the goods in a warehouse or in storage 
wnether in a factors 1)1 tn a v,ai-ehouuse 

(ii OTTTT t S. T T - a 'i-) II )1T T 7T  (fi ) T H IS I 

In case of rebate'ot Outs of C\Oi-sC on '000s expor' ot to aitv country or territory outside India o on excisable 
matertal used in the :nit.i,u!ut-tt:n- a' the goods svhuu,i,re--xttorted to any country or territory outside India. 

(ui1 o7TTrwr i-I I- e-' TTT. a'! -i -o" -, u-c i5-'t4lI III
/ 

hi case ofgoodslxo' ,-t' i( 'tt:sle nil iS ('01011  to leo,j s' ill-ut on. without payment of duty. 

)iv) 1io t -'443 t-'Ir-i'; --' i-Oslo 0 '1 TTTTT- PT o,11'-. S intIlO 5iTiTt4I4ulIIT'I4-I HIITTT4iTTt'S9TITt 
(0n-)T1t'r -0licn- - H 2). lOOSli 1i'.'' 'TT. PT-TTr1IITniI.a '041 i5I1111'V'ITSIi 4'llfil  

C/edit of any duty allowed to he ot:luZe(l towards pt4 tot-na of excise duty on final products under the provisions 
of this Act or the Rules made there under stat'. coAt......tossed by the Commtssinner (Appeals) on or after, the 
date appointed under ace. ItO 01 the l-tnance No.2; Au-i 098. 

TT ia- S T  OTTT) O1.4HI i 2001 THiS 9T1sl 
TT534lT 074rFT.41H 

T-I'/--- - .5-E:-: -c- 1- - :- Ft Thi'i/) sTTo'T s-9'FiTTR-6 iT'1iT1iII"t 

The above appitcot:oo slitf c'u:ode 0 dupia-uo- 0 - ---- a' No. J'b\-S as specified under Rule, 9 of Central Excise 
\operds) Rules. 211(11 4 'i'C  3 rnuoitos trout it,- etude 'a' ',vhich the oi-der sought to be appealed against is 

ctfntrnuitjcated i-toO slt.Ji iii- tc'-onpatt:ed by tisi. coos-s ,-:a-h at the tilt) and timer-In-Appeal. It should also be 
accompanied by it COo, ii -1 u Chailan "-tOme op Otlyltietit ci prescribed fee as prescribed under Section 35- 
El-i of CEA. 19-14 - ondOr Vti'or 1-lead of 7k-ottut - 

(vi) TT TnTtT.-i .--c-- - if ,--- -, 

Orni TTOT ITT OTIT -- --, -, ,yi- TTT'T 201) - , - 07TT-9fli-0, TIlT tTIt TTIT ITT  'II'S TIT4 '4ItI 1T T1 '-IH 
i000-/Tr't-io '-a i- ' - -- - 
The revision apojtct,rton sittali be :tccontpantecl 1, 0 tee of Ps. 200- where the amount involved in Rupees One 
Lac or less and )ts. I t)()Q iViltOl hi' i1iO lEt ttt'i,lti( 5 tocre ihi-ut Rupees One Lac. 

(I)) 01 TT--TTrIlT4.I1rl. ti TTITaO MIll 'til -lIST TFrgTT'1ft 

III.4 TTTTIT4T l I 'T1T2T4 ITS 'it TI .41 If-iIMl1lI/Incase if 
tlti order covet-s s-onuou--a'tioo.hersof outer- iii 43npttttt tee toT each 01.0. should be paid in he aforesaid 
tatmner, not svu111stttn0:tg 'he tact that due one opocal to tltc Appellant Trtbunal or the one ap hcation to the 
Central Govt. As the i-tisu- :n a:'  be. iS hIlt-ti to avo'dt scrtptonia cork if excising Rs. I lakh fee o Rs. 100/- for 
each. 

(El TgTi-II'PTT o41'ii-l'i .ii  arF,ri.-st. 1o75. aT5pil IT sf51' ST 441ST ITT  '4'II 441ST '411 '.4Pt tIT  I1I11 I 6.50 III  

One copy of applic-atton a: (3.10. as the case ma he tutu the order of the adjudicating authority shall bear a 
court fee stamp of Ps. Oat) os ntcscrrla-tl under St-itectuie I Ii terms of the Court Fee Act,197a. as amended. 

(Ft aI JIT 1l.40OT [ - 3 4 a'o 1982 4TT 5iSTlI5 II 
tilT iTI011-4 -42 -,- a- '

- - - 
.\ttenuon is also invlteu to the ttt les covertng host- ant! a' ten related matters contained in the Customs, Excise 
mid Service Appclltit c 1 ut b:t otd I Prot -1-il ii t'- I ito! u-s I 052 

(() p -101:4 ttTfTTT'lT 1 T1 - c u-TT 1T 21 -il-i-i-' TIT015TT fi" a1tii 1514'I4 io'ii 

wc-w.cbec.ov.in  ITT STPT90 : - - - - - 
For the elaorate. cietatled ,-oat latest p -os slims rel-titug 10 filtng o1 appeal to the higher appellate authonty, the 
appellant niav refer to the Departniental \vchS1n' wcrs.u-H-d 0vt1i 

(i) 
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:: ORDER IN APPEAL::  

MIs. Shaifali Rolls Limited, Survey No. 160, Village: Tuna, Taluka: Anjar, 

District: Kutch (hereinafter referred to as "the appellant") filed appeal against 

Order-in-Original No. 281/2010-11 dated 14.03.2011 (hereinafter referred to as 

"the impugned order") passed by the Deputy Commissioner, Central Excise 

Division, Gandhidham (hereinafter referred to as "the sanctioning authority"). 

2. The brief facts of the case are that the appellant was operating in the 

District of Kutch, availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'). The 

said notification was amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered the 

method of calculation of refund by taking into consideration of duty  payable on 

value addition undertaken in the manufacturing process, by fixing percentage of 

refund ranging from 15% to 75% depending upon the commodity. The appellant 

filed claim for refund of Central Excise Duty, Education Cess and Secondary and 

Higher Education Cess for the period from April, 2009 to March, 2010 paid on 

manufactured goods through PLA. The sanctioning authority vide the impugned 

order did not sanction amount Rs. 9,03,673/- pertaining to Education Cess and 

Secondary & Higher Education Cess on the ground that exemption under the said 

notification was available only to Central Excise Duty  or additional excise duty 

and the said notification did not cover Education Cess and Secondary & Higher 

Education Cess and the impugned order held that the appellant was not entitled 

for refund of Education Cess and Secondary & Higher Education Cess and the 

excess recredit taken by the appellant needs to be reversed and paid along with 

interest. 

3. Aggrieved with the impugned order, the appellant preferred these appeal, 

inter-afla, on the grounds as under: 

(i) The sanctioning authority erred in deciding the re-credit towards amount 

of Education Cess and Secondary & Higher Education Cess holding that it was 

not duty of excise. The sanctioning authority not shown any authority to hold 

that the refund of Education Cess and Secondary & Higher Education Cess 

cannot be allowed under Notification No. 39/2001-CE and therefore, the 

impugned order passed without application of mind and is an unreasonable 

order which required to be quashed and set aside. 

Page No.3 of 10 
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(ii) As per Section 93 of the Finance Act, 2004, the Education Cess levied 

under Section 91, in case of goods specified in the First Schedule to the Excise 

Tariff Act, being goods manufactured or produced, shall be a duty of excise, at 

the rate of two per cent, calculated on the aggregate of all duties of excise 

which are levied and collected by the Central Government under the provisions 

of the Central Excise Act, 1944 (hereinafter referred to as the "Act") or under 

any other law for the time being in force. 

(iii) As per Section 93(3) of the Finance Act, 2004, the provisions of the 

Act and the rules made there under relating to re-credits, refunds, 

exemptions from duties and imposition of penalty shall also apply to the 

levy and collection of the Education Cess on excisable goods as they apply in 

relation to the levy and collection of the duties of excise on such goods under 

the Act or the rules, as the case may be. 

(iv) Section 138 of the Finance Act, 2007 provides for levy of Secondary and 0 
Higher Education Cess @ 1% on the goods specified in the First Schedule to 

the Excise Tariff Act. Secondary and Higher Education Cess is also a duty of 

excise and is levied on the aggregate of all duties of excise (excluding 

Education Cess) which are levied and collected by the Central Government 

under the provisions of the Act or any other law for the time being in force. 

(v) The appellant relied upon following case laws: 

- Toyota Kirloskar Motors Pvt. Ltd. — 2006 (196) ELT 362 (Tri.Bang.); 

Shree Renuka sugars Limited — 2007 (218) ELT 388 (Tri.Bang.); 

- Orient Fabrics Pvt. Ltd. — 2003 (158) ELT 545 (SC); 0 
Pioneer Silk Mills Pvt. Ltd. — 1995 (80) ELT 507 (Del.); 

Samrat Ferro Alloys Pvt. Ltd. — 2008 (226) ELT 81 (Tri.DeI.); 

4. This appeal was kept in Call Book in 2011 due to appeal filed by the 

department in a similar case in the Hon'ble Supreme Court against 

judgement of the Hon'ble High Court of Jammu & Kashmir in case of Bharat 

Box Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The judgement of 

the Hon'ble High Court were approved by the Hon'ble Apex Court and 

reported as 2017 (355) ELT 481 (SC). This appeal was, thus, taken out of Call 

Book for passing orders, however, no one appeared for Personal Hearing in the 

matter despite P.H. notices issued to them and the department. I proceed to 

decide the appeal on the basis of available records, as the appeal is pending 

Page No.4 of 10 
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since 2011. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

grounds of appeal and written as well oral submissions made by the appellant. 

The issue to be decided in the present appeal is as to whether the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess 

under the provisions of Notification No. 39/2001-CE dated 31.07.2001 as 

amended, or otherwise. 

6. The appellant contented that 'duty of excise' includes Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Education Cess and Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Céss. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended. The said notification is reproduced as under: 

uKutch (Gujarat) — Exemption to exasable goods (except those specified in Annexure) 
and deared from Units in Kutch District of Gujarat 

In exerdse of the powers conferred by sub-section (1) of section 5A of the Central Exdse 
Act, 1944 (1 of 1944), read with sub-section (3) of section 3 of the Additional Duties of 
Excise (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 
section 3 of the Additional Duties of Excise (TextIles and Textile Art/des) Act, 1978 (40 of 
1978), the Central Government being satisfied that it is necessary in the public interest 
so to do, hereby exempts the goods specified in the first Schedule to the Central Excise 
Tariff Act, 1985(5 of 1986) other than goods specified in the Annexure appended to this 
notification and cleared from a unit located in Kutch district of Gujarat from so much of 
the duty of excise or the additional duty of excise, as the case may be, 1ev/able thereon 
under any of the said Acts as is equivalent to the amount of duty paid by the 
manufacturer of goods other than the amount of duty paid by utilization of CENVA T 
credit under the CENVA T Credit Ru/es, 2001: 

Provided that in the case of a unit having an original value of investment in p/ant and 
machinery installed in the factory below rupees twenty crore on the date of 
commencement of commercial production in that unit, the exemption contained herein 
shall apply only for the first dearances up to an aggregate value not exceeding twice the 
value of such investment from the date of commencement of commercial production, in 
each year. 

2. The exemption contained in this notification shall be given effect to in the following 
manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 
of duty paid by utilization of CENVA T credit under the CENVA T Credit Rules, 2001, to the 
Ak'sistant Commissioner or the Deputy Commissioner of Central Exdse, as the case may 
be by the 7th day of the next month in which the duty has been so paid. 
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(b) The Assistant Commissioner or Deputy Commissioner of Central Exdse, as the case 
may be, after such verification, as he may deem necessary, shall refund the amount of 
dub,' paid other than the amount of dub,' paid by utilization of CENVA T credit during the 
month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant Commissioner or 
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 
on provisional basi by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by such amount as may 
be necessary/n the subsequent refunds admisible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91. Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 
section 2, there shall be levied and collected, in accordance with the provisions of this 
Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess, 
to fulfil tile commitment of the Government to provide and finance universalisd quality 
basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
thic behalf utihise, such sums of money of the Education Cess levied under sub-section 
(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in the Q 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assi'ned to 
them in those Acts or Chapter, as the case may be. 

93. Education Cess on excicable goods. - (1) The Education Cess levied under section 
91, in the case of goods specified in the First Schedule to the Central Excise Tariff Act,  
1985 (5 of 1986), being goods manufactured or Droduced, shall be a duty of excise (in 
this section referred to as the Education Cess on excisable goods), at the rate of two per 
cent, calculated on the aggregate of all duties of excise (including special duty of exdse 
or any other duty of excise but excluding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of Finance (Depaitment of 
Revenue), under the provisions of the Central Excise Act, 1944(1 of 1944) or under any 
other law for the time being in force. 

(2) The Education Cess on excicable goods shall be in addition to any other duties of 
excise chargeable on such goods, under the Central Excise Act, 1944(1 of 1944) or any 
other law for the time being in force. 

(3) The provisions of the Central Excice Act, 1944 (1 of 1944) and the rules made 
thereunder, including those relating to refunds and exemotions from duties and 
imøosition of venaib,' shall, as far as may be, apply in relation to the levy and collection 
of the Education Cess on excisable goods as they apply in relation to the levy and 
collection of the duties of excise on such goods under the Central Excise Act, 1944  or the 
rules, as the case maybe." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondary and Higher Education Cess. — (1) Without prejudice to the provisions 
of sub-section (12) of section 2, there shall be levied and collected, in accordance with 
the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 
the Secondary and Higher Education Cess, to fulfil the commitment of the Government to 
provide and finance secondary and hi'her education. 

(2) The Central Government may, after due appropriation made by Parilament by law in 
this behah utilise, such sums of money of the Secondary and Higher Education Cess 
levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 
sub-section (1) asit may consider necessary. 

Page No. 6oflO 



Appeal No: V2/157/RAJ/201 1 

-7- 

137. Definition. — The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

138. Secondary and Higher Education Cess on excisable goods. — (1) The Secondary and 
Hiqher Education Cess levied under section 136, in the case of goods specified in the 
first Schedule to the Central Excise Tariff Act, 1985 (5 of 1985), being goods 
manufactured or produced, shall be a duty of exase (in this section referred to as the 
Secondary and Higher Education Cess on exdsable goods), at the rate of one per cent., 
calculated on the aggregate of all duties of excise [induding special duty of excise or any 
other duty of excise but excluding Education Cess chargeable under section 93 of the 
Finance (No. 2) Act, 2004 (23 of 2004) and Secondary and Higher Education Cess on 
excisable goods] which are levied and collected by the Central Government in the 
Ministry of finance (Department of Revenue), under the provisions of the Central Excise 
Act, 1944(1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Higher Education Cess on excisable goods shall be in addition to 
any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 
(1 of 1944) or any other law for the time being in force and the Education Cess 
chargeable under section 93 of the finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunder, induding those relating to refunds and exemptions from duties and 
imposition of penalty shall, as far as may be, apply in relation to the levy and collection 
of the Secondary and Higher Education Cess on excisable goods as they apply in relation 
to the levy and collection of the duties of excise on such goods under the Central Excise 
Act, 1944(1 of 1944) or the rules made thereunder, as the case may be." 

7.2 Hence, the Education Cess and Secondary & Higher Education Cess were 

in nature of surcharge and were levied under Section 91 of the Finance (No. 2) 

Act, 2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise 

at the rate of 2°Io and 1% respectively to be calculated on the aggregate of all 

duties of excise, which are levied and collected by the Central Government. The 

provisions of the Act and the rules made thereunder, including those relating to 

refunds and exemptions from duties and imposition of penalty were made 

applicable to the levy and collection of the Education Cess and Secondary & 

Higher Education Cess on excisable goods as they apply in relation to the levy 

and collection of the duties of excise on such goods under the Act. 

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty  and when the levy of excise duty itself was exempted by 

way of refund/recredit, then the Education Cess and Secondary and Higher 

Education Cess also got exempted thereby. In absence of Central Excise duty, 

the question of levy of any surcharge or cess or whatever name is called 

thereupon would not arise. CBEC vide Letter F. No. 345/2/2004-TRI(Pt.) dated 

10.08.2004 also clarified that Education Cess is part of excise duty, the relevant 

poitibr1s as under: 
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"Letter F. No. 345/2/2004-TRU (Pt;) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget, 2004 announcements, a 
number of representations/references have been received from the trade as well as from 
the field formations pertaining to imposition of Education Cess on excisable goods and on 
imported goods. The points raised and the clarifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 1ev/able on goods 
manufactured prior to imposition of Cess but deared after imposition of such cess? 

Clarification : Education Cess on Excisable goods is a new levy. In similar cases, it has 
been held by the Supreme Court that if a levy is not there at the time the goods are 
manufactured or produced in India, it cannot be levied at the stage of removal of the 
said goods. Thus, Education Cess is not 1ev/able on excisable goods manufactured prior 
to imposition of cess but cleared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 
are c/eared without payment of excise duty/customs duty (such as dearance under bond 
or fu/ifiment of certain conditions) would be subjected to Cess. 

Clarification: The Education Cess is 1ev/able at the rate of two per cent of the acigregate 
of all duties of excise/customs (excluding certain duties of customs like anti-dumping 
duty1  safe guard duty etc.), levied and collected. If goods are fully exempted from excise 
duty or customs duty, are chargeable to NIL duty or are deared without Dayment of duty 
under specified procedure such as clearance under bond, there is no collection of duty.  
Thus, no education cess would be 1ev/able on such dearances. In this regard, letter 120. 
No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may also be 
referred to. 

Issue No. (3) : Whether goods (like alcoholic beverages) that do not fall under the 
Central Excise Tanif be subjected to levy of Education Cess on excisable goods (as part 
of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is 1ev/able on goods specified in 
the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are 
not specified are not subjected to the said Cess. 

Issue No. (4) : Whether duties/cesses which either not collected as duty of 
excise/customs or are collected so but by a Department other than Department of 
Revenue, should be induded for the purposes of calculation of Education Cess? 

Clarification : As the Education Cess is calculated on the aqgregate duties of 
excise/customs fexdudinq certain duties of customs like anti-dumping duty, safe guard 
duty etc.) levied and collected by the Department of Revenue, only such duties, which 
are (a) levied and collected as duties of exdse/customs and (b) are both levied and 
collected by the DeDartment of Revenue should be taken into account for calculating 
Education Cess." 

(Emphasis supplied) 

7.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 again clarified 

that since Education Cess and Secondary & Higher Education Cess were levied 

and collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable, when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject: Education Cess and Secondary and Higher Education Cess - Reg. 

0 
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Representations have been received from the field formations, seeking darification 
regarding the applicability of service tax exemption to Education Cess (refers to both 
Education Cess 1ev/able under Finance (No. 2) Act, 2004 and Secondary and Higher 
Education Cess leviable under finance Act, 2007), under notifications where 'whole of 
service tax' stands exempted. Apparently the doubt arises in the context of Tribunal's 
Order in the matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 
(2010-TIOL-1659-CESTA T-KOL) =2010(20)5. T.R. 506 (Tribunal). 

2. The issue has been examined. Though Tribunal's Order referred above is in favor of 
revenue, it is inconsistent with the policy intention of the Government to exempt 
education cess in addition to service tax, where 'whole of service tax' stands exempted. 
According to section 95(1) of finance (No. 2) Act, 2004 and section 140(1) of finance 
Act, 2007, Education Cess and Secondary and Hi'her Education Cess are leviable and 
collected as service tax, and when whole of service tax is exempt, the same applies to 
education cess as well. Since Education Cess is levied and collected as percentage of 
service tax, when and wherever service tax is NIL by virtue of exemption. Education Cess 
would also be NIL. 

3. This being the princi;ole, field formations are directed not to initiate proceedings to 
recover the education cess, where 'whole of service tax' stands exempted under the 
notification. Extending the same princiole, where education cess has been refunded to 
exporters along with service tax, by virtue of exemption notifications where 'whole of 
se/vice tax' is exempt, the same need not be recovered. 

7.5 Thus, Education Cess and Secondary & Higher Education Cess were part 

of the Central Excise duty and since the central excise duty was itself exempted 

by way of refund, Education Cess and Secondary & Higher Education Cess would 

also be exempted by way of refund. This view finds support from the final order 

of the Hon'ble Supreme Court in the case of SRD Nutrients Pvt. Ltd. reported as 

2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that dearly emerges from the reading of these two circulars is that the 
Government itself has taken the position that where whole of excise duty or Service Thx 
is exempted, even the Education Cess as well as Secondary and Higher Education Cess 
would not be payable. These circulars are binding on the Department. 

21. Even otheiwise, we are of the opinion that it is more rational to accept the 
aforesaid position as clarified by the Ministry of finance in the aforesaid circulars. 
Education Cess is on excise duty. It means that those assessees who are required to pay 
excise duty have to shell out Education Cess as well. This Education Cess is introduced 
by Sections 91 to 93 of the finance (No. 2) Act, 2004. As per Section 91 thereof 
Education Cess is the surcharge which the assessee is to pay. Section 93 makes it dear 
that this Education Cess is payable on 'excisable goods' i.e. in respect of goods specified 
in the first Schedule to the Central Excise Tariff Act, 1985. Further, this Education Cess is 
to be levied c 2% and calculated on the aggregate of all duties of excise which are 
levied and collected by the Central Government under the provisions of Central Excise 
Act, 1944 or under any other law for the time being in force. Sub-section (3) of Section 
93 provides that the provisions of the Central Excise Act, 1944 and the rules made 
thereunder, including those related to refunds and duties, etc., shall as far as may be 
applied in relation to levy and collection of Education Cess on excisable goods. A conjoint 
reading of these provisions would amply demonstrate that Education Cess as a 
surcharge, is levied 2% on the duties of excise which are payable under the Act. It 
can, therefore, be dearly inferred that when there is no excise duty payable, as it is 
exempted, there would not be any Education Cess as well, inasmuch as Education Cess 

2% is to be calculated on the aggregate of duties of excise. There cannot be any 
surcharge when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the avpellants were 
:entitled to refund of Education Cess and Higher Education Cess which was vaid along 

'with excise duty once the excise duty itself was exempted from levy. There shall, 
hOwever, be no order as to cost." 

(Emphasis supplied) 
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8. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I set aside the impugned Order and allow the appeal filed by the 

appellant. 

S. idI'(I 3{R15T 1cmu .311cçj  c14l t 11I '.11dl 

9. The appeal filed by the appellant stands disposed off in above terms. 

By Regd. Post AD.  
To 

'31Ijd (3t) 

M/s. Shaifali Rolls Limited, Survey No. 
160, Village: Tuna, Taluka: Anjar, 
District: Kutch 

       

 

-p , 
___ ___ 

k11 ?,o, 'lid: cL'f, dIçJI: 'ffR  IiQiI — 

       

        

Copy to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action. 
3) The Assistant Commissioner, CGST & Central Excise, Division-Anjar, 

Gandhidham for further necessary action. 

y 
4) Guard File. 
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