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Passed by Shri Kumar Santosh, Commissioner (Appeais), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

g dieear & yEad & o Ud 9ar /Name & Address of the Appellant & Respondent -
M/ s Ramesh Meghji Sorathiya, Plot No. 60, Shrimali Colony,, New Anjar, Kutch
(Kutch).
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Any peison aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

T AoF FAAT 30 ek Ud Haret WU sEmaniiEer & gfd s FeArT 3G Yo HIUREH (1944 H 41y 35B F e
(A) Ta fra wfafee, 1994 TH ur 86 & iwld Mwafaiad Sog & S awdr ¢ I

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA. 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-

(i) aﬂmmnmvmmamswa%éﬁummwvaﬂaﬁ—wﬁ“um|ﬁmaﬁﬁswrﬁsé‘q-—cw;rz
IR & Wﬂé%‘eﬁ ol iUl

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

(it} g TERe 1(a) & sdv av Hdie & remar A9 w3 W oow, FE I qoF Ud daE e st ()
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To the West regional bench of Custdms, Excise & Service Tax Appeliate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(iif) Eiricie i s el W&memnmzkﬁvmhrmy (rfrer) FrwmEd, 2001, & AR 6 % 3 WuilRa o
wWEAsa‘rmmﬁaﬁ%mm—fﬁv Al ¥ FH A wA UH TG F Ay, T 3NE ASF A ;I w5 S A6 3R
AT AAT AT, FTAC 5 AW AT SHY FA, 5 A FIC T 50 S FAT TF_ IUS 50 1@ FC @Tm%aﬁmsrmomw
5,000/~ ¥ 3r2rar 10,000/ T ela S gew B O dewa uifte qes =1 gerter, wafaa srdchg FararfEvor &
sm%wﬁwéﬁHmﬁﬁ:mmqmﬁ‘aafé—mﬁﬁmmamaﬁmmmm|Haﬁ1?rsm‘c'a?r
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shali be accompanied against one which at least should be accompanied by a fee of Rs. 1.000/-
Rs.5000/-. Rs.10,000/- where amount of duty demand/interest/penaity/refund is upto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in faveur of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.
WG FamieReT & wwer e, fHE Rhrad, 1994 @ o 86(1) & AT daiey fRumare, 1994, F @we 9(1) & FEa Fula
(B) qq¥ S.T.-5 # =X ofFar & 61 5 gEl e 3Te @Y ‘F’mﬁw%%ﬁﬂmﬁrWﬁmﬁuﬁrmﬁmﬁ(mﬁm
R yaTE @ aIRT) HR ST W FH Y SE 0F 9T & W, S8 QA a mET gars YO’ W SR M S, 9T 5 e
a1 SEY FH. 5 TRI EIC AT 50 TG TAT A HYAT 50 wv@ §9C ¥ O ¥ oar wwen 1,000~ ¥, 50004 TOH Fuar 10,000/ T
w1 AUTRT ST ged 1 9l dora w1 SUiiE gew AT, gatag drdg Farnfieer f1 @ & e TR F a6 ¥
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The appeal under sub section (1) of Section 86 of the Finance Act. 1994, tc the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penaity levied of Rs § Lakhs ot iess. Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is more than five lakhs bui not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees. in the form of crossed bank
draft in favour of the Assistani Registrar of the bench of nominaied Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shall be accompanied by a fee of Rs 500/-
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The appeal under sub section (2) and (2A) cf the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Cemmissioner, Central Excise (Appeals) {ene of wiich shall be a cerified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appeliate Tribunai.
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For an appeal to be filed before the CESTAT. under Section 358 of the Central Excise Act, 1944 which is aiso made
applicable to Service Tax under Section 83 of the Finance Act 1994 zn appea! against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty ¢r guty and renalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable wcuid be subject 10 a ceiling of Rs. 10 Crores,
Under Central Excise and Servica Tax, ‘Duty Ceamanded” shall include :

(i) amount determined under Section 11 [
{ii) amount of erroneous Cenvat Credit aken;
(iii) amount payable under Ruie 6 of the Cenvat Creait Rules

- provided further that the provisions of this Section shai nut appily to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (Mo.2) Act. 2014,
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Revision application to Government of India:

0 A H gl ofEE PR te Awet #, S osemr gms swfutiae, 1994 fy amr 35EE F 9uW 9GE § e
AR, oRa WFR. TACRIVT Sz SES, M A T e o sfyw. oiae &9 sae, wwe A, % Red-110001, #
forgr S1e arfgwl /

A revision application lies to the Under Secretary, tu tre Goveinmsnt of India, Revision Application Unit, Ministry of Finance,
Department of Revenue. 4th Fioor. Jeevan Deep Building, Pailioment Street, New Dethi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed vy first proviso 1o sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit froin a faciory to a warehouse or to another factory or from one
warchouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

¥R F agx 5 o ar &y = W9 w1 wva v Siawhr d
oHe #, I 9RE & Y TRE Tse o7 & & e i el £/
In case of rebate of duty of excise on goods exported ¢ any =ountry o territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country o1 lerritory outside India.

FoU A sl T FAE 50 OeF § oe (Rde) &
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In case of goods exported outside India export to Nepa! or Bhutan, without payment of duty

FRARAT IR F FUCH Ao & i & foau 5 278 3¢ 38 HUTAga vd sus A gmenal & 9Ed A $7 9§ R o
mrmvﬂm(m—)#wﬁﬁmﬁw @ 2). 1993 # arr 109 ¥ garg Fma & 78 gl sryar wEfe® w @ g A
oiftg e v & .

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-3 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order soughl to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Gider-In-Appest 1t should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed wnder Szcticn 33-8 of CEA, 1944, under Major Head of Account.

TAETT e & @iy WEstetag Foilie gew f1 wmaad & o e mifao
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The revision appﬂcatlon shall be accompanied by a fee of Rs. 2G0/- where the amount involved in Rupees One Lac or less
ne t

and Rs. 1000/- where the amount involved is more than Rupees f Lac.
u%svm?r#ar%maﬂ*mwmair%ﬁmw sﬁ"r*“r % iﬁvqr—rwm 398w & & a1 oen el 3§ AT ¥
g gU ol A o 98w § v & AU wieis e wariieor & ow 30 a1 ST AR ) e Sdast R e g |/
in case. if the order covers various numbers of order- in ()ngma. tee for each O..0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal 1o the Appellant Trinunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs 1 ilakh fee of Rs. 100/- for each.
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ERIRICR I Co At I &= iRl /

One copy of application or O.1.0. as the case may e, anc the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act,1975. as amended.

:ﬂh’m o, FeAR 3cUlE Yok Ud Wael 3R santiinrer (wr fafn fAweady, 1982 # e vd Iew gefeud A
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A!termon is also invited to the rules covering these and other cztated matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure} Rules. 1982.

seg el Wi S als @fRe W @ muits s, uuw i Adwdw wEuRl & v e fsmha deese
www.chec.gov.in #I & FHd § !

For the elaborate, detailed and Iate,st pfovisions relating 1o filing oi appeal to the higher appeliate authority, the appellant may
refer to the Departmental website www.cbec gov.in

Q
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.. ORDER IN APPEAL ::

M/s. Ramesh Meghiji Sorathiya, Plot No. 60, Shrimali Colony, New
Anjar, Kutch (hereinafter referred to as ‘appellant’) filed present appeal
against Order-in-Original No. 11/DC/Anjar-Bhachau/2017-18 dated
29.11.2017 (hereinafter referred to as “‘impugned order”) passed by the
Deputy Commissioner, Central GST Division, Anjar-Bhachau (hereinafter

‘referred to as “the adjudicating authority”): -

2. The brief facts of the case are that the officers of the Service Tax
department visited the premises of the appellant on 26.8.2014 and on
scrutiny of Balance Sheet, 26AS statements and ST-3 returns for the years
2012-13 & 2013-14 it revealed that the appellant earned income under the
head “NBCC Shed No. 12 KASEZ GIM Income” but not paid service tax at
the appropriate rate. Inquiry made with the appellant revealed that the
app’ell'aht”provided Works Contract Service in relation to dismantling and
recohétchtion of 12 Nos. of CIB (Special Type) Shed at Kandla SEZ
against Letter of Agreement No. SGM(West)/KASEZ/LOA/2012/1005 dated
7.5.2012 issued by National Building Construction Corporation Limited but
the appellant had not followed procedure/manner as provided under the
Notification No. 40/2012-ST dated 20.6.2012 and Notification No. 12/2013-
ST dated 1.7.2013. Show Cause Notice No. 1V/6-10/STIIR/2014-15 dated
22.8.2017 was issued to the appellant demanding Service Tax of Rs. W
26,12,302/- under proviso to Section 73(1) of the Finance Act, 1994
(hereinafter referred to as “the Act”) along with interest under Section 75 of
the Act and for imposition of penalty under Section 77 and under Section
78 of the Act. The lower adjudicating authority vide impugned order
confirmed Service Tax of Rs. 26,12,302/- along with interest and imposed
penalty of Rs. 10,000/- under Section 77 of the Act and imposed penalty of
Rs. 26,12,302/- under Section 78 of the Act.

3. Being aggrieved with the impugned order, appellant preferred the

present appeal, inter-alia, on the following grounds: -

(i)  The impugned order is untenable in law being a non-speaking and

non-reasoned order and against the principles of natural justice. The lower
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~ adjudicating authority has not dealt with any submissions made by the
appellant, both on merits and on limitation and acted mechanically and has
passed the impugned order in a summary and cavalier manner. The lower
adjudicating authority has not even cared to give any findings on their
submissions that the proposed tax demand is against the provisions of SEZ
Act, 2005 and Rules made thereunder; that the proposed tax demand is
against the clarification of KASEZ authority, which is functioning under the
Ministry of Commerce & Industry, Government of India; that the tax
demand was challenged on the basis of applicable judicial
pronouncements; that the findings of the lower adjudicating authority are

nothing but reproduction of the allegations made in the SCN.

(i) The appellant referred and reproduced Section 26(1)(e) of the SEZ
Act, 2005 and Rule 31 of SEZ Rules, 2006 and submitted that the said
provisions provides that no service tax is leviable under the Act on services
provided/wholly consumed by any SEZ unit or SEZ developer for their
authorized operations; that the provisions of SEZ Act have overriding effect
in case of any inconsistent provision in any other Act in view of Section 51
of the SEZ Act, 2005. The appellant relied on decisions in the case of
Reliance Ports and Terminals Ltd. reported as 2015 (40) STR 200 (Tri. —
Ahmd.), Intas Pharma Ltd. reported as 2013 (32) STR 543 (Tri. — Ahmd.)

and Zydus Technologies Ltd. reported as 2015 (39) STR 657 (Tri. — Ahmd.)
in support of their contention. @,\,\S\NQ

(i)  The appellant referred Entry No. 12(a) of Notification No. 25/2012/ST
dated 20.6.2012 and definition of Government authority as provided under
clause (s) of Para 2 of the said Notification and submitted that services by
way of construction or any other original works for non-commercial/non-
industrial use provided to Government, Government authority or local
authority is exempted from payment of service tax. In the present case,
they have provided services of construction of buildings for KASEZ
authority through M/s. National Bidding Construction Corporation Limited (a
Govt. of India Enterprise) wherein more than 90% of equity is being held by
the Central/State Government and therefore the same is covered.within the

definition of ‘Government authority. The subject civil structure is
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~ predominantly used other than for commerce, industry or any other
business or profession and therefore covered under Entry No. 12(a) of the
said Notification. The appellant relied on decision in the case of Shapoorji
Paloonji & Company Pvt. Ltd. reported as 2016 (42) STR 681 (Pat.) in
support of their contention and submitted that the impugned order
confirming service tax on construction services provided to a Government

authority is untenable in law being specifically exempted.

(iv) The allegation that the appellant was not eligible for exemption of
Service Tax under Notification No. 40/2012-ST dated 20.6.2012 and
Notification No. 12/2013-ST dated 1.7.2013 for the reason that the
appellant was not able to produce relevant declaration in Form A-1 is
untenable in law since the SEZ developer KASEZ authority which is
functioning under the Ministry of Commerce & Industry, Government of
India vide their letter dated 10.6.2015 has clarified that NBCC and its
agencies doing construction as well as maintenance work in KASEZ don't
attract payment of service tax. It is submitted that the said letter of KASEZ

authority is akin to declaration in Form A-1 as required under the said

Notifications. ?@\/“\'}0/
(v) The impugned order is against the provisions of Section 67(2) of the

Act inasmuch as the amount received towards services provided has not
been treated as cum-tax value.

(vi) The impugned order has been issued invoking proviso to Section
73(1) of the Act, however; the necessary ingredients to invoke the said
provision like fraud or collusion or willful mis-statement or suppression of
facts or contravention of any provisions of the Act with intent to evade
payment of service tax is absent in the present case; that the appellant was
under bonafide belief that the construction services provided to a
Government authority was exempted from service tax since the same was
wholly consumed within SEZ and therefore, the allegation of intent to evade
payment of service tax is nothing but self-serving in nature and untenable
in law; that it is settled legal position that something positive than mere
inaction on part of the person concerned shall be established which is

abseni\,}n the present case; that mere withholding of information is not
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~ sufficient but it should be established that the concerned person had
deliberately suppressed some fact with intent to evade payment of service
tax which he knew was required to be declared as per the statute; that the
department has failed to discharge the burden to establish this fact and
therefore the SCN is barred by limitation; that the issue involved relates to
interpretation of statutory provisions and consequently, the invocation of

proviso to Section 73(1) of the Act is illegal and without authority of law.

(vii) Since the recovery of service tax is untenable in law, recovery of

interest under Section 75 of the Act is not sustainable.

(viii) The impugned order imposed penalty upon the appellant under
Section 77 of the Act is untenable since the appellant has never
contravened any of the clauses of the said Section. Section 77 of the Act
has number of clauses and the impugned order has not specified which

clause had been contravened by the appellant. Q@\/\,\’.\&/Q

(ix) The impugned order imposed penalty upon the appellant under
Section 78 of the Act, however, necessary ingredients to invoke the said
provisions like fraud or collusion etc. is completely absent in the present
case. The appellant was under bonafide belief that the construction
services provided by them to a Government authority was exempted from
service tax since the same was wholly consumed within SEZ and therefore,
the allegation of intent to evade payment of service tax is untenable and
therefore penalty cannot be imposed under Section 78 of the Act. The
present issue involved interpretation of law, imposition of penalty in such Q
case is unsustainable in law. The impugned order imposed 100% penalty
equal to service tax demanded is untenable in view of 1%t proviso to Section
78 of the Act which provides that penalty shall be 50% of service tax
demanded if the disputed transactions are recorded by the appellant as in

the present case.

4. Personal hearing in the matter was attended by Shri Dinesh Jain,
Chartered Accountant, who reiterated the grounds of appeal and submitted
that they have provided service to KASEZ as sub-contractor through
NBCC; that providing services to KASEZ is not under dispute; that letter

Page No. 6 of 9
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" dated 10.6.2015 of KASEZ very clearly states that no service tax is payable

for the services provided to the SEZ by NBCC as well as agency of NBCC;
that they are agency of NBCC; that CESTAT, Ahmedabad in the case of
Reliance Ports & Terminals Ltd. reported as 2015 (40) STR 200 (Tri. ~
Ahmd.) has allowed appeal in a similar matter; that their appeal needs to

be allowed accordingly.
FINDINGS:

5. | have carefully gone through the facts of the case, impugned order,
grounds of appeal and the submissions made during personal hearing. The
issue to be decided in the present case is as to whether the appellant is
liable to pay service tax on works contract service provided to Kandla

Special Economic Zone through NBCC for construction of shed within SEZ

area or not. ~ W

6. It was alleged in the SCN that the appellant was not able to produce
relevant declaration in Form A-1 from the SEZ developer as provided in
Notification No. 40/2012-ST dated 20.6.2012 and Notification No. 12/2013-
ST dated 1.7.2013. | find from the facts of the case that the appellant in the
capacity of sub-contractor provided works contract service to KASEZ,
Gandhidham and constructed 12 Nos. of CIB (Special Type) Shed within
SEZ area; that KASEZ, Gandhidham is developer of SEZ and is functioning
under Ministry of Commerce & Industry of Government of India. | also find
that Section 26(e) of SEZ Act, 2005 provides unconditional exemption to
SEZ developer from payment of service tax on the services received for
authorized operations. Section 51 of SEZ Act, 2005 provides that
provisions of SEZ Act shall have overriding effect over other law/Act in
case of any inconsistency as has also been clarified by CBEC in Para 3 of
CBEC Circular No. 1001/8/2015-CX.8 dated 28.04.2015. Hence, | find that
confirmation of demand of service tax under the impugned order is not

legal, proper and correct.

7. | also find that the appellant has made the submissions in their

defense before the lower adjudicating authority and many decisions of the

H'éh,’\ble CESTAT, Ahmedabad have been relied upon wherein it has been
S
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consistently held that no service »tax can be levied on the services
consumed for authorized operations in SEZ in view of provisions of SEZ
Act. However, the lower adjudicating authority neither discussed nor
distinguished these decisions, which is against judicial discipline and he
needs to be careful while passing adjudication orders. | find that intention of
the Central Government is to grant ab-initio exemption from service tax to
the service provider in respect of the services_ provided to and wholly
consumed for authorized operations in SEZ in consistent with the SEZ Act.
Notification No. 40/2012-ST dated 20.6.2012 and Notification No. 12/2013-
ST dated 1.7.2013 prescribe the manner through which exemption can be
claimed. It is a fact that the appellant has not produced Form A-1 from the
SEZ developer, however, this procedure has to be condoned/ relaxed when
it is established that the appellant has provided taxable services to SEZ
developer, which is carrying out authorized operations in SEZ. It is settled
legal position that interpretation of an exemption notification would depend
upon the nature and extent thereof and the terminologies used in the
notification would have an important role to play and that where the

exemption notification ex facie applies, there is no reason as to why the

purport thereof would be limited for no justified reason. W

7.1. | find that the Hon’ble Supreme Court in the case of Malwa Industries
Ltd. reported as 2009 (235) E.L.T. 214 (S.C.) has held as under: -

10. An exemption notification should be read literally. A person claiming
benefit of an exemption notification must show that he satisfies the eligibility
criteria. Once, however, it is found that the exemption notification is applicable
fo the case of the assessee, the same should be construed liberally.

1. .

12. A notification like any other provision of a statute must be construed
having regard to the purpose and object it seeks to achieve. For the
aforementioned purpose, the statutory scheme in terms whereof such a
notification has been issued should also be taken into consideration.
(Emphasis supplied)

8. In view of above factual and legal position, | hold that the appellant is
not liable to pay service tax on works contract service provided to SEZ
developer to carry on authorized operations in SEZ. Hence, | have no

option but t@ set aS|de the impugned order and allow appeal filed by the

a p pe | ‘ a m J "":_\:?:i: "\‘ .
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o orficrmal gRIad B S o BT MUeRT SURIHd i ¥ fbal STl &
9. The appeal filed by the appellant is disposed off in above terms.
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By Speed Post
To,
M/s. Ramesh Meghji Sorathiya, A YR ATl GRS
Plot No. 60, Shrimali Colony, ?1!_63{;;0 sfreretl SBre,
New Anjar, SR,
Kutch foree - B
Copy to:

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for kind information please.

2) The Commissioner, CGST & Central Excise, Gandhidham
Commissionerate, Gandhidham for necessary action.

3) The Deputy Commissioner, CGST & Central Excise, Anjar-Bhachau
Division, Gandhidham (Kutch) for necessary action.

(/A)f Guard File.
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