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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax. 

Rajkot / Jamnagar / Gandhictham 

E1 3i41sii & 111c1l) chi 9TPf Ld '-idl /Name & Address of the Appellant & Respondent 

M/ s Ramesh Meghji Sorathiya, Plot No. 60, Shrirnali Colony,, New Anjar, Kutch 

(Kutch). 

9T 3Tsr(3tt1Tm) e ezt1T 44idci )T/1 3OCm 'rt'ftJFth / nTT 45 5-u-)85 35ft'rsf oev& T +14'di 

Any peison aggrieved by this Order-in-Appeal may file an appeal to the appropiiate authority in the following way. 

i8i rims ,A-a a,-nre. yrms o 4oie  yo(rd'rzr ,Cteuu e s1' 3~lsr, 8tzr i,- iio rms 3Tffftrr 1944 1r Cm 35B * 3TyrTr 

fe M1dlmr. 1994 l/T Cm 86 s 34y-ufd (1.-a o4d ec eCr SIT ippyf( I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

f(ui ceiit mm15Tjyt - ft -iie4 lftsss e,.-a, m4 '.ecs Ttc-w CIT deiau 3iftTeutZr -e,oTftJ'mTur t ftl'IT, kTIT  2, 

TOT 'TTT, SI an4T xnl- 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) au,'la' cfIT 1(a) acm av 3Ttf'rSIi 31cm, n ert 3~T tSIT Cm, s1-crs 1r d thw rOT 'ITTITTfTUT (1SIZ) 

I Wff   , ,F1ea dc, eci  STITSI 35T1T45 31)3cOieiO- 3Cooft, *t niis'ft eRr,- 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2°  Floor, Bhaumal, Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

(iii) 3fOT e imxor +u-,ss 3stfrsr s'mm m4 45 m-Ds m-m r,I-a (3Trf1) ftt'inio4. 2001, lftmi 6 * 3) f51T3)r,r ¶v 

1T mSI EA-3 ft ei n'1'zft e,.) tztr Seci xn1v 9ST3)  rIOT oae fr n SI'/33 3ThiC nta eie 3 dl TIlT 

ç'ldftLl) di  ZttS/terr, mi 5Cm err 3Tr~1 wj-c 5Cm anu alT 50 eliTe eut cc 3OTaT 50 vera * 3T1f3iT't t/lt enTer: 1,000/- 'rca, 

5,000/- C4 3/SiTe 10,000/- 3/T SIlT (511/Itt/SI .,)d')i Cm O 'Tltt/ SI ci dl I (511/Itt/SI 513/cF SIT vidid Id, ererIfTe 3ttftItl'zr enietlifTecrur *r 

Suet SI)310'l' /t-Oi  Il5 /I 15101(5 5(5 SIirlldSI 5'T Il'SI 401/i oii&1 l5iIci 93/FIT Ri (Il/iTT .,uidi xt-t1'v I TrSIt't/r 9TtFIT SIlT 

TFITST. Ilra *1 3d 51135/ (5 f/lIlT SITfV .rlf! lTITft33T 31It1'/ItvT iFJa 'Jr r 5)1/si f5lTtT I 355dm) 311(551 (T(5 3/I/IT) Ils (lb  30/ISiIT-'TT Ils 

IlT5I 500/- see yr 1511/ritti' ei,  can al/Tell f/ls I! 

The appeal to the Appellate Fribunal shall be filed in quridruplicate in form EA-3 I as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-. Rs.10.000I- where amount of duly demand/interest/penalty/refund is upto 5 Lac 5 Lac to 50 Lac and above 50 Lac 

respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any rìominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Re. 500/-. 
31'(tt/Il35 ealsalTIttalorer (5 +IJ-151 3TItI'SI, (51ST 39(5(51/Id, 1994 rfft tm 86(1) 3ç)d)ç /brli/sy ¶lbd0ic/I, 1994, * flbac 9(1) cl/C 

'aeu ST-S (5cc eltlttl (5 SIT IT/left ier sie/Is Cm 5/lOT 311/lIT (5 ¶/Ix55 33913/ (5 SI/I) yft, 315(55 ef(5 Cm (5 ert (315(5 (5 

'sllb uei1/  /l39 5111/lIT) 3/IT er(5 (5 yes sf 4i iT/li 535/ /l SuIT, I)3I 4c11SI/ 45t didi ,5/lllf 39 5ri 391 canal d)C) muesr, see 5 ye 

TIT 335(5 e. 5 Cm 551/ TII SO cu/s 5-11/ TISI 35'-lztT 50 SiT/IT asS (5 ssf#J (5 39 1.000/- o+0, 5.000/- se/I 3151511 10,000/- se/I 

351 151511191/ 1di 5lc'SI (51 '1555 dcidd 91i 1155/SI Cm en trilalTer, ITe135t/l 39139/I -eiiSIfl!JuL 39 sue, (5 11)3iae' /520-01/ *n,sau (5 

1/I4t 5(5 an/ll'3ce sts (5 ciir,i nrrft 5rsi5(5c (5IT 9TSST )3ai/i  I5/'/lT .cian -nl11. I alst35ITr 5i50 SIT el/Itt/till. Il/s (51 re sue, (5  

std/lv ,ci (5/ll(5ST 339r391r yrmT)y-syoT *1 Suits' 5/eryr ft eryr 3111 (91 .43/Is) /n; (513/ ,h , /Ieel-'1nr Ils silts 500/- see yr ¶55/1(5/I  

.ddi /s/di f/OTT li 

The appeal under sub section Ii) of Sectioi, 8)3 of the Finance Ac). 1994. to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9)13 of the Service Tax Rules. 1994. and Shall be accompanied by a copy 
of the order appealed against (one of which shall he certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demander) & penaity levied of Rs 5 /.nl:'is or less. Rs.5000/- where the amount of 
service tax & interest demanded & penalty levied is niore than five lakhs bui not exceeding Rs. Fifty Lakhs, Rs.10,000I- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assstai'i Registral of the bench ot nominaied Public Sector Bank of the place where the bench of Tribunal 
is situated. I Application made for grant of stay shell ho accompanied by a fee o/ Re 500/-. 

(B) 



(C) 

(i( 

(vi) 

(D) 

(i) ) 1994 *r m 86 r 50-tm3t 12) oo (2Al 4r ti di sp18 3Tre  ¶eoe1ae, 1994, ¶oe 9(2) oe 
9)2A) d5cl C ST.-7 00  t0T 35ff ti0?h5 000t t000 3f008 3ft0Tf (3lt) 55tf 5ciiO rees 
0051' PT(r 3tTr rfli tt1st i51d51 ray 0F -n vorri5tT. TrU :fyo) 0f(T 3f10ed Ocki eew 3a8T 315110 seIo-ci, lsr 
ic'1IC ft01 3-l111 00T10lul rat rr 110,1 OT 10 U51st 1011 3fTsr t 8 tft ,1tT5r   51Tt 5ft I / 
The appeal under sub section (2) arid (2A) cf the section 116 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax tides. 994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appealsl (one ol w,iich shall be a certified copy> and copy of the order 
passed by the Commissioner authoiizing the Assistant  Commics'nr'er or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunai, 

(ii) e)1-ij l-' ra'r-zr o-wc. a -a eo 1oi  ira(1sr ifirarar ()-) or osftsf 4ralsr s-ei, tcO 31 )15l10 1944 8 

3ftar P00k e-o jr rrara/ci es leor Os lb O- 41T0, (tLYC), ara Sf00 a ,ia)ti ¶3niR,rt , so rath311, ie *rrair oT5f'rar 

iO 3i-rih fic-'t- 1111 ois Os 30Ti11 0,T5T . are reap Os )Oszra ,1rrth-et 
(i) sept11 

(ii) ie, rl11r Os arapt' IT 
(iii) 4dcl0 ster  Os ¶i-iSf 6 Os 01514111 Rr 'tern 
- 310 StilT Os StTIIIUST fäp)tir (IT 2) on1Os4nm lOLl Os sar Os oOs (OsOs sarfttOsar Os ei ¶OlilhitthSl 

3tOs nOs 3fil Ost sio, ar 1 

For an appeat to be filed before the CESTAT. order Section 55L of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the F:nance Act 1994. an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or Cull and penairl are in dispute. or penalty, where penalty alone is in 
dispute, provided the amount of pro-deposit payable wcuid be subject to a ceiling of Rs 10 Crores, 

Under Central Excise and Service tax 'Duty Dmnded" shall include 
(i) amount determined under Sectrur' 11 0' 
(ii) amount of erroneous Cenval C:recht taken: 

(iii) amount payable under Rule 6 uf the Ceoval Crenit Rules 
- provided further that the pro'iisions of this Section shai: rat apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance 1No 2) Act. 2014. 

filr  ft ft'T 31T451: 
Revision application to Government of India: 
pr iOstr r nsOstttrarr uie,i IC951 eiwc'II s, pear lrfOslbe10 1994 Osk Starr 35EE Os 101ST t1,144f Os 3015>11 31111 

pfSiti 511111 Cal,N. 1811IT 35aCM Osis3. )Ossr eim-mr, ,, mso fOs3im, 54511 prp,  Ostsrvr (le 5mw, lT15 J-Ud>, 41ara1y-iio0oi, s$f 
fOsSil li1l 51tVl I 
A revision application lies to the Under Secretary, to the Govein"te,tt of India, Revision Apptication Unit, Ministry of Finance, 
Department of Revenue, 4th Floor. Jeevan Deep Building, Parlinrnr'rj Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following cese, govetned ey first pio'aSo to sub-section (1) of Section-35B ibid: 

ar soar Os lOsOsr doeIC * soraOs Os. iw -ei  tirrOsI irrer Ost  sarmtrOs Os >1eir p * nirewe Os ptir sri (OsOst 3mw eowiO so 

fOs 5mw Os eso 54 d4'4'C 54 eJec 
In case of any loss of goods, where the loss occurs in trarrs1t tio:'r a factor) to a warehouse or to another factory or from one 
warehouse to another during the course of processing of Itte goods ri a warehouse or in storage whether in a factory or in a 
warehouse 

111Sf-Os 51, IT 111111 Os 181541 r  PT tOar 85 reD Os 
In case of rebate of duty of excise on goods exported tc any co,10r5 or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to arty country ci lerritory outside India. 

r-oie arara eti S15TPIIT 18re ¶85tr 3.iii Os 1031. 85-tie se .5111151 85 sTtrt E4eOsr 18100 eci l / 
In case of goods exported outside India export to Nepal or Shutan, without payment of duly. 

11161181511 Cc-SIC Os CcSieC tic-54 54 SITPTT51 Os 18111 85 Push 4850 511 61(t4'185t11 tish Os ¶3(41 -e 11100185 Os c13c1 ,HIoC 3411 4141- 
31T41'tT SIT 3tiao-1i (301111) *c0ki lltc-r 3f1DC4st 11 2). 1993 Ost 11111 tOt) Os 1151111181551 *ri 511141103151151 eeior(31  c-iT 1T aic Os 
1114111 l61v tV 411/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rutes made there under such order is passed by itie Commrssuoner )Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) 0'510541 31111101 *11 lt't tl41iiPlf  450 51510 EA-8 Os. 85 4/i deaOs- 1151T5Tr Tr'ITr- 301111) 18teaioc-41, 2001. 85 lOszrui 9 85 85rOsrr t18oc 41, 
ar 311115r Os eui Os 3 ep 85 Ossra85 4/i spoIl  reirre sp'.lrreI IT soar ar si85tr p 3tdlc  31T41tr *1 85 11418151 1Cdo1 85  

001 411 81851oT Cr-SIC vr-'e 3tOsi15'51, 1944 85 001 35-SE 51 410,1 1/ipOsrar tI,w 4/I 315111414' Os isra-n Os els pp TR-6 4/i p161 
Ccia SIlOs) ei1el / - 
The above apptication shalt be tirade in duplicate in Form No. EA-3 as specified undei Rule, 9 of Central Excise (Appeals) 
Rules. 2001 within 3 months from the date on which tile order sou:c/iul to he appealed against is communicated and shall be 
accompanied by two copies each of the 010 arid 0rde'-ln-Appea: II should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed tee as prescribed, ode,' Sactirn 21-tIE cl CEA. 1944. under Major Head of Account, 

111185301 3118511 Os 11151 Cl-eC-85ja 18t1'114'51 ftr-e 4111 311515rOs1 85 '11101 tt'11 I 
era mw re so jarOs raw t sIr re85 200,'-  sri llarmrp rOsar, mw s/tp el41 i-85e ro  era mw oo21 Os -eiei 3'r 85 

il 1000 -/ 10 tlst'511IT fOsSil iie I 
The revision appication shalt be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more then Rupees C'oe Lao. 

te 3n41sr Os   31161ff) 1111111141114185 'q,dsr TIP 3-0151151 Cmi Tr7ra51T 51115110. seu85rt 11T Os 44cm uai 1585851 341 so-ar Os 
 85 4/i 118SIT n85 teisl Os aoiOs Os f/lm srso485nOs soTt85sr eif/imiu1 Ic/i ti-ra 31111ar so erwir 85 1510 31111511 ¶4/PIT ,lkll 41 I / 
in cse, if the order covers various numbers of order- in Orrginal. tee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the A1rpellant Trrrri,rtal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Os 1 l-akh fee of Re. I00I for each. 

-aioiao ttcsr 3f'f/1wST, 1975. 85 310-11511-I 111 ClaCk 0T6 3114111 5111 1140111 318511 4/i 51)61 511 161St81/itT 6.50 5111 ITT 
-CrOICO 110141 ft 1T 34111 etfu I I -, -, 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicatinct authority shalt bear a court fee stamp 
of Ps. 6.50 as prescribed under Schedule-I in terms of the Court °ee .Act,1975. as amended. 

+1oii 81854m Cr-SIC PrO, 1501 1151451 31411'/it'lor ,1010511tjtr,TST (1114 ISrIlT) (Icocioc/it. 1982 Os w ear 3mw 101181511 eiec11 pl) 
111J11 'd O,OO 0Ic ¶CC4 3)111 SIT 101ST 31110183 16er ar.0" 41,  / 
Attention is also invited to tIre rules covering here ard other retOto'S matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure( Rules, '1982. 

j-u 31858511 sii53sri1) 85 301151 i1liuis cctpOs 41 1011131' aerruTa,   51T30fl 4/ f855r  3011511541 ibo*zr 11aeic 
www.cbec.gov.in  85  41 i 
For the elaborate, detailed and latest pfovisions reiatrnij to 1/Iris ci appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www cbec.gov  rI 



Appea' No: V2/236/GDM/2017 

:: ORDER IN APPEAL::  

M/s. Ramesh Meghji Sorathiya, Plot No. 60, Shrimali Colony, New 

Anjar, Kutch (hereinafter referred to as 'appellant') filed present appeal 

against Order-in-Original No. 1 1/DC/Anjar-Bhachau/2017-18 dated 

29.11.2017 (hereinafter referred to as "impugned order") passed by the 

Deputy Commissioner, Central GST Division, Anjar-Bhachau (hereinafter 

referred to as "the adjudicating authority"): - 

2. The brief facts of the case are that the officers of the Service Tax 

department visited the premises of the appellant on 26.8.2014 and on 

scrutiny of Balance Sheet, 26AS statements and ST-3 returns for the years 

2012-13 & 2013-14 it revealed that the appellant earned income under the 

head "NBCC Shed No. 12 KASEZ GIM Income" but not paid service tax at 

the appropriate rate. Inquiry made with the appellant revealed that the 

appellant provided Works Contract Service in relation to dismantling and 

reconstruction of 12 Nos. of CIB (Special Type) Shed at Kandla SEZ 

agiinst Letter of Agreement No. SGM(West)/KASEZ/LON2O 12/1005 dated 

7.5.2012 issued by National Building Construction Corporation Limited but 

the appellant had not followed procedure/manner as provided under the 

Notification No. 40/2012-ST dated 20.6.2012 and Notification No. 12/2013-

ST dated 1.7.2013. Show Cause Notice No. IV/6-10/STIIR/2014-15 dated 

22.8.2017 was issued to the appellant demanding Service Tax of Rs. 

26,12,302/- under proviso to Section 73(1) of the Finance Act, 1994 

(hereinafter referred to as "the Act") along with interest under Section 75 of 

the Act and for imposition of penalty under Section 77 and under Section 

78 of the Act. The lower adjudicating authority vide impugned order 

confirmed Service Tax of Rs. 26,12,302/- along with interest and imposed 

penalty of Rs. 10,000/- under Section 77 of the Act and imposed penalty of 

Rs. 26,12,302/- under Section 78 of the Act. 

3. Being aggrieved with the impugned order, appellant preferred the 

present appeal, inter-a/ia, on the following grounds: - 

(I) The impugned order is untenable in law being a non-speaking and 

non-reasoned order and against the principles of natural justice. The lower 
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adjudicating authority has not dealt with any submissions made by the 

appellant, both on merits and on limitation and acted mechanically and has 

passed the impugned order in a summary and cavalier manner. The lower 

adjudicating authority has not even cared to give any findings on their 

submissions that the proposed tax demand is against the provisions of SEZ 

Act, 2005 and Rules made thereunder; that the proposed tax demand is 

against the clarification of KASEZ authority, which is functioning under the 

Ministry of Commerce & Industry, Government of India; that the tax 

demand was challenged on the basis of applicable judicial 

pronouncements; that the findings of the lower adjudicating authority are 

nothing but reproduction of the allegations made in the SCN. 

(ii) The appellant referred and reproduced Section 26(1)(e) of the SEZ 

Act, 2005 and Rule 31 of SEZ Rules, 2006 and submitted that the said 

provisions provides that no service tax is leviable under the Act on services 

provided/wholly consumed by any SEZ unit or SEZ developer for their 

authorized operations; that the provisions of SEZ Act have overriding effect 

in case of any inconsistent provision in any other Act in view of Section 51 

of the SEZ Act, 2005. The appellant relied on decisions in the case of 

Reliance Ports and Terminals Ltd. reported as 2015 (40) STR 200 (Tn. — 

Ahmd.), lntas Pharma Ltd. reported as 2013 (32) STR 543 (Tn. — Ahmd.) 

and Zydus Technologies Ltd. reported as 2015 (39) STR 657 (Tn: — Ahmd.) 

in support of their contention. 

(iii) The appellant referred Entry No. 12(a) of Notification No. 25/2012/ST 0 
dated 20.6.2012 and definition of Government authority as provided under 

clause (s) of Para 2 of the said Notification and submitted that services by 

way of construction or any other original works for non-commercial/non-

industrial use provided to Government, Government authority or local 

authority is exempted from payment of service tax. In the present case, 

they have provided services of construction of buildings for KASEZ 

authority through M/s. National Bidding Construction Corporation Limited (a 

Govt. of India Enterprise) wherein more than 90% of equity is being held by 

the Central/State Government and therefore the same is covered within the 

definition of 'Government authority'. The subject civil structure is 
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predominantly used other than for commerce, industry or any other 

business or profession and therefore covered under Entry No. 12(a) of the 

said Notification. The appellant relied on decision in the case of Shapoorji 

Paloonji & Company Pvt. Ltd. reported as 2016 (42) STR 681 (Pat.) in 

support of their contention and submitted that the impugned order 

confirming service tax on construction services provided to a Government 

authority is untenable in law being specifically exempted. 

(iv) The allegation that the appellant was not eligible for exemption of 

Service Tax under Notification No. 40/2012-ST dated 20.6.2012 and 

Notification No. 12/2013-ST dated 1.7.2013 for the reason that the 

appellant was not able to produce relevant declaration in Form A-i is 

untenable in law since the SEZ developer KASEZ authority which is 

functioning under the Ministry of Commerce & Industry, Government of 

India vide their letter dated 10.6.2015 has clarified that NBCC and its 

agencies doing construction as well as maintenance work in KASEZ don't 

attract payment of service tax. It is submitted that the said letter of KASEZ 

authority is akin to declaration in Form A-I as required under the said 

Notifications. 

(v) The impugned order is against the provisions of Section 67(2) of the 

Act inasmuch as the amount received towards services provided has not 

been treated as cum-tax value. 

(vi) The impugned order has been issued invoking proviso to Section 

73(1) of the Act, however, the necessary ingredients to invoke the said 

provision like fraud or collusion or willful mis-statement or suppression of 

facts or contravention of any provisions of the Act with intent to evade 

payment of service tax is absent in the present case; that the appellant was 

under bonafide belief that the construction services provided to a 

Government authority was exempted from service tax since the same was 

wholly consumed within SEZ and therefore, the allegation of intent to evade 

payment of service tax is nothing but self-serving in nature and untenable 

in law; that it is settled legal position that something positive than mere 

inaction on part of the person concerned shall be established which is 

absent in the present case; that mere withholding of information is not 
Page No.5 of 9 
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sufficient but it should be established that the concerned person had 

deliberately suppressed some fact with intent to evade payment of service 

tax which he knew was required to be declared as per the statute; that the 

department has failed to discharge the burden to establish this fact and 

therefore the SON is barred by limitation; that the issue involved relates to 

interpretation of statutory provisions and consequently, the invocation of 

proviso to Section 73(1) of the Act is illegal and without authority of law. 

(vii) Since the recovery of service tax is untenable in law, recovery of 

interest under Section 75 of the Act is not sustainable. 

(viii) The impugned order imposed penalty upon the appellant under 

Section 77 of the Act is untenable since the appellant has never 

contravened any of the clauses of the said Section. Section 77 of the Act 

has number of clauses and the impugned order has not specified which 

clause had been contravened by the appellant. 

(ix) The impugned order imposed penalty upon the appellant under 

Section 78 of the Act, however, necessary ingredients to invoke the said 

provisions like fraud or collusion etc. is completely absent in the present 

case. The appellant was under bonafide belief that the construction 

services provided by them to a Government authority was exempted from 

service tax since the same was wholly consumed within SEZ and therefore, 

the allegation of intent to evade payment of service tax is untenable and 

therefore penalty cannot be imposed under Section 78 of the Act. The 

present issue involved interpretation of law, imposition of penalty in such 

case is unsustainable in law. The impugned order imposed 100% penalty 

equal to service tax demanded is untenable in view of 1st  proviso to Section 

78 of the Act which provides that penalty shall be 50% of service tax 

demanded if the disputed transactions are recorded by the appellant as in 

the present case. 

4. Personal hearing in the matter was attended by Shri Dinesh Jam, 

Chartered Accountant, who reiterated the grounds of appeal and submitted 

that they have provided service to KASEZ as sub-contractor through 

NBCC; that providing services to KASEZ is not under dispute; that letter 
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dated 10.6.2015 of KASEZ very clearly states that no service tax is payable 

for the services provided to the SEZ by NBCC as well as agency of NBCC; 

that they are agency of NBCC; that CESTAT, Ahmedabad in the case of 

Reliance Ports & Terminals Ltd. reported as 2015 (40) STR 200 (Tn. — 

Ahmd.) has allowed appeal in a similar matter; that their appeal needs to 

be allowed accordingly. 

FINDINGS:  

5. I have carefully gone through the facts of the case, impugned order, 

grounds of appeal and the submissions made during personal hearing. The 

issue to be decided in the present case is as to whether the appellant is 

liable to pay service tax on works contract service provided to Kandla 

Special Economic Zone through NBCC for construction of shed within SEZ 

area or not. 

6. It was alleged in the SON that the appellant was not able to produce 

relevant declaration in Form A-i from the SEZ developer as provided in 

Notification No. 40/2012-ST dated 20.6.2012 and Notification No. 12/2013-

ST dated 1.7.2013. I find from the facts of the case that the appellant in the 

capacity of sub-contractor provided works contract service to KASEZ, 

Gandhidham and constructed 12 Nos. of CIB (Special Type) Shed within 

SEZ area; that KASEZ, Gandhid ham is developer of SEZ and is functioning 

under Ministry of Commerce & Industry of Government of India. I also find 

that Section 26(e) of SEZ Act, 2005 provides unconditional exemption to 

SEZ developer from payment of service tax on the services received for 

authorized operations. Section 51 of SEZ Act, 2005 provides that 

provisions of SEZ Act shall have overriding effect over other law/Act in 

case of any inconsistency as has also been clarified by CBEC in Para 3 of 

CBEC Circular No. 1001/8/2015-CX.8 dated 28.04.2015. Hence, I find that 

confirmation of demand of service tax under the impugned order is not 

legal, proper and correct. 

7. I also find that the appellant has made the submissions in their 

defense before the lower adjudicating authority and many decisions of the 

Hdn'ble CESTAT, Ahmedabad have been relied upon wherein it has been 
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consistently held that no service tax can be levied on the services 

consumed for authorized operations in SEZ in view of provisions of SEZ 

Act. However, the lower adjudicating authority neither discussed nor 

distinguished these decisions, which is against judicial discipline and he 

needs to be careful while passing adjudication orders. I find that intention of 

the Central Government is to grant ab-initlo exemption from service tax to 

the service provider in respect of the services provided to and wholly 

consumed for authorized operations in SEZ in consistent with the SEZ Act. 

Notification No. 40/2012-ST dated 20.6.2012 and Notification No. 12/2013-

ST dated 1.7.2013 prescribe the manner through which exemption can be 

claimed. It is a fact that the appellant has not produced Form A-I from the 

SEZ developer, however, this procedure has to be condoned! relaxed when 

it is established that the appellant has provided taxable services to SEZ 

developer, which is carrying out authorized operations in SEZ. It is settled 

legal position that interpretation of an exemption notification would depend 

upon the nature and extent thereof and the terminologies used in the 

notification would have an important role to play and that where the 

exemption notification ex fade applies, there is no reason as to why the 

purport thereof would be limited for no justified reason. 

7.1. I find that the Hon'ble Supreme Court in the case of Malwa Industries 

Ltd. reported as 2009 (235) E.L.T. 214 (S.C.) has held as under: - 

10. An exemption notification should be read literally. A person claiming 
benefit of an exemption notification must show that he satisfies the eligibility 
criteria. Once, however, it is found that the exemption notification is applicable  
to the case of the assessee, the same should be construed liberally 

11.  

12. A notification like any other provision of a statute must be construed 
having reqard to the purpose and object it seeks to achieve. For the 
aforementioned purpose, the statutory scheme in terms whereof such a 
notification has been issued should also be taken into consideration. 

(Emphasis supplied) 

8. In view of above factual and legal position, I hold that the appellant is 

not liable to pay service tax on works contract service provided to SEZ 

developer to carry on authorized operations in SEZ. Hence, I have no 

option but tc stTaside the impugned order and allow appeal filed by the 

a p pe II ar){ 
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S. 3cl1[T c  c4'1  .2[t?[ d IqcLk.I qcci iRo f cii 

9. The appeal filed by the appellant is disposed off in above terms. 

By Speed Post 

( 

(J-Ik 1d) 

'31Ijcd (31L)e1) 

To, 
M/s. Ramesh Meghji Sorathiya, 
Plot No. 60, Shrimali Colony, 
New Anjar, 
Kutch 

4-1fl i)Fi, 
•c1 .  Eo, it'11 ;i-ii, 

F - 

Copy to: 
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for kind information please. 
2) The Commissioner, CGST & Central Excise, Gandhidham 

Commissionerate, Gandhidham for necessary action. 
3) The Deputy Commissioner, CGST & Central Excise, Anjar-Bhachau 

Division, Gandhidham (Kutch) for necessary action. 
Guard File. 
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