o uIgEd (rdiew) F FiEY, v U9 891 a1 AR FEN IOUIg e
A ’ 0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,
TRY

Mﬁﬁgg’” aﬁ?ﬁu T, S T T #7IT /2™ Floor. GST Bhavan,
@ #F [T A8, 7 Race Course Ring Road,

{TehIC / Rajkot — 360 001

Tele Fax No. 0281 - 24779522441142  Email: cexappealsrajkoti@gmail.com

Ferny e

fores i v &) gan -

| 3T BT GEaT A W H ) reGicy]
Appeal < 1ile No O 1O No Date
V2/244/GDM/2017 27/REF/AC/RB/MUNDRA/2017- 29-11-2017
18

T HUTS A AT (Order-In-Appeal No.):
KCH-EXCUS-000-APP-217-2018-19

3ERr &1 feeien / SR ST d Al
Date of Order: 11.12.2018 Date of issue: 14.12.2018
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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

Ell IR IngFA/ T 3TFa/ Ul W A, Feard 3euia Yoo Fared, Tohie | FHTIR i gEn sWfafed arlr 77
e & ghora: /
Arising out of above mentioned OIlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

3 FNTFHaT & YTIGEY 1 A1 vd gar /Name & Address of the Appellant & Respondent :-

M/ s Kerry Indev Logistics Pvt Lid, No. 81, Swamy complex, Thambuchetty Street
Chennai-600001 (Kutch)Tamilnadu.

T HEUGHE) ¥ g FI5 R Reatalad Tis 3 3TFd WRERT / SR & FEet e SRR AT /AT B
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

WA oy Fedr 30U Yok Ud YA WAy sumnfleer F 9f nfe, Seard 3oue Yoo 3fOTAEH (1944 # UWr 35B & HaHd
(A) T T WA, 1994 R UNT 86 & Hawd PIANTET SE & o T & i/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-

0} geffervor Heaiea & weafeud @ I @ ged, FRAT 3eIeE Yo Ud WAty S sRntaeer i v dis, ave sl A 2,
m*waé%—vﬁ Fr fr Fmen ke ¢

The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

(i OO GNESE 1(a) H aAT AT N & ramar 4w '\l wde de o, FEY I Yok vd Far e sararaeer (Rede) &
mmm GRIANT T, SEAT AT 3T HEAEErE- 3¢oote & A1 Il wmRe |/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal lCESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1{a) above

(iii) e saTRETer & ey FE araa e & 0 S Seae oew (i) ormeae, 2001, % TR 6 % sieta frgiRa e
TUT EA-3 #Y UK Tt i zof RRaT o IR | SR O S § w8 US Ui % Y, SE 3FUE 6w BT AW sarer v At 3 sewar
T AT, TIC 5 o AT SHY FA, 5 W YT A 50 TG TIC IF HUA 50 FE FIC & 3 ¥ ar e 1,000/ T, 5,000/
FTIY 3rerar 10,000/ T F FURE A geF & ufT weew w Wil gew & s, T IS SRR § T &
mﬁﬁm&mﬁ%ﬁﬁuﬁ%{m&h%é&mmmhwm%mmm|ﬂﬁﬁ?fgrtre?ﬂmmméa?
f IE @ T @ WIRT wiE GO WA SATREIer Y omar RUd ¥ | TUAA R (B ) ¥ WU AdeA-9F F @ 500/-
T &1 il o FH F g U

The appeal 1o the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shail be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.
T FaEiteRer & Faer ydve, g wffaus, 1994 & uwy 86(1) & Hdeg Jard FuaEarer, 1994, & e 9(1) & Jga WulRa
(B) goT $.7.-5 # o ufadt & & o g vd 3u% Wy o9 ey & Ry e & g, sEdh ufa g # e #Y (A § U
afy gaOid @ TTRT) 3 sA ¥ FF T FH v ofF F wny, W@l Yaved FT AT gt H1 AT AT AT T4 FHIT, S0 5 are ar
IEE FH, 5 oG FIT AT 50 AW T OF HAAT 50 oI T F FOF & ar FH 1,000/~ T, 5,000/ FOF 30T 10,000/ F F
UiRg @ Yo A Ui Geed w1 WEIRE Yo w1 HIEE, Gefd 3y Farnfierer fr oner & gged o & A 8 fedr
mm%%%mwmﬁﬁ%mmﬁw—mmﬁviwﬁﬁmwm &5 & IT aTET F @ WRT wa
Feftra adrelr soTaTietor 6 uTEr RUT ¥ | T 3Ry (8 #E) ¥ B wdea-aT $ wy 5000 T # i qew o F=er
g 1/

The appeal under sub section {1) of Section 86 of the Finance Act, 1994, 1o the Appellate Tribunal Shall be filed in quadruplicate
in Form S.T.5 as prescribed under Rule 9(1} of the Service Tax Rules, 1994, and Shail be accompanied by a copy of the order
appealed against (one of which shall be certitied copy) and should be accompanied by a fees of Rs. 1000/- where the amount
of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less. Rs.5000/- where the amount of service tax &
,lm,e[\st demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs. Rs.10.000/- where the amount of
,servnce tax & interest demanded & penalty levied is more than filty Lakhs rupess. in the form of crossed bank draft in favour of
- the, Ass:stagt Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. /
Appllcauon made for grant of stay shall be accompanied by a fee of Rs.500/-.
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faw wfofoas, 1994 #r umr 86 & swoumrst (2) v (2A) & sl zob € o e, FeEw Freer, 1994, ¥ W 9(2) vd
9(2A) & dgd RUE 997 S.T.-7 & & & Gl o9 IFF Ay HFD, &*ﬂwmemywm (@rdren), ST 3G qeF
@l iR ey #Y gft gerd w1 (3ad ¥ o ufd anfo T oarfET) AR 3{1'413—?{ SN HETIHR HGFA HUAT I, E‘ln_ﬁ‘tr
Ieure Yol WA, F AW FARIREIOT F AT X FE FOALY IH A A T R o @ & wewA e @nh |/

The appeal under sub section (2) and (2A) of the section 86 thz Finance Act 1994. shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shai! be accompanied by a copy of order of Commissioner
Central Excise or Commissioner. Central Excise (Appeals) (one of which shali be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

HIAT ok, FH 371E Yo% VA FaE AT GTiOEO (FedT) mm I & MES # Fedd 39 ek HREE 1944 #r
ORT 35U & sadE. S 9 fadwr w1904 & um 83 < SEld G F O an] & U ¥ s W ¥ i nhd
TREROr 3 IS GHG SIS AEHEAT F AR F 10 wfesrer (10%), /@ AR oq At [ara § a1 e, 5@ Fad AT
faarie & 1 spram R Fe, awﬁ%gwam?&mhw%w#@ﬁ}rﬂﬁéﬁuﬁaﬁmw#m;ﬁ’ﬂ
FEGY OO Y TT YaE & JEtd AT e v ot 7 faeer anfeer §

(i) urT 11 & F ¥ g BF

(i) AFdT FAT A & A TS I

(iif) JeAe ST Hogamad & PR 6 F dada i@ v

- @t g T 5w U & wawe T (@ 2) ST 2014 & s § 9@ R i et o wasr e

T FHA 09 el FY @y F@ e/
For an appeal to be filed before the CESTAT. under Section 34F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1944, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and panaity are in dispute. or penaity, where penalty alone is in
dispute. provided the amount of pre-deposit payable would be subjeci lc a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, ~ Dernnded” shall include

(i) amcunt determined under Section 11 [t
(i) amount of erroneous Cenvat Credit taken:
(iii) amount payable under Rule € of the Cenvat Credit Rules

- provided further that the provisions of this Section shail =it apply to the stay application and appeals pending before
any appellate authority prior to the commencement of thie Financa (tlo.2) Act. 2014.

SR JIHN FY TaIeT0r Hraee

Revision appllcahon to Govemment of india:

3q Hew A qEdafor dfaer GeeAiafEe AW #, ER 3eTE AeE AUEA. 1994 &1 arr 35EE & W F I HR
AR IR, ToETOT HdeA S, R saww, qaed @Em il @i S A saw, wwe &9 ﬂéﬁ‘?ﬁﬂoom, Fr

R ST TR /

A revision application lies to the Under Secretarv, to the Government of India, Revision Application Unit, Ministry of Finance,

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the

CEA 1944 in respect of the following case. governed by first proviso 0 sub-section (1) of Section-35B ibid:

I AT F R FREA F AES A, R ARES FH FE F R FRAE ¥R 8 F TS & o a1 Rl 3w e
ﬁw%ﬁwwvﬁ#@mmm#mn AT R BT AR A A HEROT A A F GEEROT & ek, R sRae
%@i’*mm#ma&mwwm/

In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

IRE F Ay TR Iy a1 8 F REE e W oA F NN F daew e A WO T S o0 ged & o (o) &
mAS H, S ARG & @i fhdy IS¢ A a3 F Frgta A el &/

In case of rebate of duty of excise on goods exported o any countiy of territory outside India of on excisable material used in
the manufacture of the goods which are exported to ary country or territory outside India

Uﬁmswwmﬁvﬁmmé«‘aﬁ‘ FOTA W AT & mI Grata R o &
In case of goods exported outside india export to Nepai or Bhutan. without payment of duty.

Wm%malo‘fmwﬁaﬁv 578 FAT 3@ ¥ vd 38 e waural & ggd Aew & 9 § 3k 0w
mrsﬁm(m)xmrﬁwﬁm @ 2y 1998 #r e 109 F gE Awa o arlw yrar gAfRe @ oar e &
ot few o &1/

Credit of any duty allowed to be utilized towards payinent of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2} Act, 1998.

SUOFA 3dEA #1 &Y wfawt guw FEar EA8 #, S A A0 seaem e (rhe) R, 2001, & e 9 % siade i §
TG WY F EINU & 3 WE F Faea i AR TriRe | WH:m%mﬂmmsrammﬁrﬁammﬁaﬁﬁ
aEw| ' & FE XUe gow Al 1944£1W3%EEmW¢?tﬁﬁ?eraﬁéﬁmmﬁa%m&w & at @ TR-6 #r wfa
Herdsl &7 AR AR /

The above application shall be made in duplicate in Form MNo. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-in-Appeal it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-5E of CEA, 1944, under Major Head of Account.

TAUEYT 3 F g Weatelin iR g & rermlt £ s ari |

el ToI THA U SR S T WY F& 8 af w0 200/ F HTaw R AT R R §Eed R UE o ®99 @ SAeT gl
9 1000 -/ &1 FaraeT Fmar so

The revision appfication shall be accompanied by a fee of Rs. 230G/ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount invoived is more than Rupees Cne Lac.

TR 3@ WY & BF AT JRAW F THRY § & GedS T WEY F {AT QSE A, 3TAFA &7 § Bal Sl wiigd) s 2T $
& gU S o v 98 F & aU & AU APy s aefator F v SR A FT TR B U e R e § |
In case, if the order covers various numbers of order- in Original, fe2 for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appeliant Tribunat or the one application to the Central Govt. As the case
may be. is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TUENRE ST gFF yufs 19750 F InEEll AT AF FEY vd e yRw & oufy W fAuiid 6.50 T
AT Yo fefene S BT TR

One copy ” of application or O.1.O. as the case may he, and the cvder of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Acl, 1975, as amended.

AT UoF, FeA 3cUE Yok Ud Fay ydrelm samriwor (@R B Seered, 1982 # ot e 3w wefrue ammet @
TfEafda ot are fgat & 3T s v e B A ¥

“Aftention is also invited to the rules covering these and other rawatod matters contained in the Customs, Excise and Service

Appellate Tribunal {Procedure) Rules, 1982.

o ey wRed # ade afew W ¥ defis camw, Seew 3t SdeEd weunt & T, srhoreff Ramhe deEme
www.cbec.gov.in &I & F&Fa & 1 /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in )
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- ORDER IN APPEAL ::
M/s. Kerry Indev Logistics Pvt. Ltd., Survey No. 169/36, Village
Dhrub, Taluka Mundra, District — Kutch, Adani Free Trade

Warehousing Zone, Mundra - (Kutch) (hereinafter referred to as

‘appellant) filed present appeal against Order-In-Original No.
27/Ref/AC/RB/Mundra/2017-18 dated 29.11.2017 (hereinafter referred
to as “the impugned order’) passed by the Assistant Commissioner,
CGST Division, Mundra (Kutch) (hereinafter referred to as “the lower

adjudicating authority”).

2.  The brief facts of the case are that the appellant filed refund
claim of Rs. 25,26,850/- on 25.05.2017 for service tax paid towards
” construction service received by them for authorized operations in SEZ
under Notification No. 12/2013-ST dated 1.7.2013. Deficiency memo
was issued to the appellant vide letter dated 2.6.2017 which was
complied with by the appellant vide their letter dated 26.7.2017. On
scrutiny it is found that Bill No. 13 submitted by the appellant is not
invoice and only statement of advance, hence, query memo dated
2382017was again issued to the appellant, who vide their letter
dated 23.8.2017 submitted that Bill No. 13 was statement of accounts
for advance received by the service provider from the appellant; that
advance of Rs. 2 Crores and service tax of Rs. 12,00,000/- thereon
was paid to the service provider as per work order dated 5.5.2016
which was finally settled by the service provider vide their Invoice Nos.
18 to 23, 33, 41 & 42. The lower adjudicating authority vide impugned
order sanctioned refund of Rs. 13,26,850/- but rejected refund of
service tax of Rs. 12,00,000/- for the reason that refund is not
admissible in view of procedure prescribed in Rule 4A of the Service
Tax Rules, 1994 (hereinafter referred to as “the Rules”). W

3. Being aggrieved with the impugned order, the appellant has
preferred present appeal, infer-alia, on the grounds that all the
documents as required under Notification No. 12/2013-ST dated
1.7.2013 were produced to the satisfaction of the lower adjudicating

RSN

o ";j'-;fau’_c\hority along with Chartered Accountant’s certificate certifying that
R \““i "\
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service tax has been paid by the service provider into the Government
account and also submitted copy of Challans; that the lower
adjudicating authority had not called for any other document to
substantiate the transaction; that the lower adjudicating authority has
erred in considering Bill No. 13 as statement of advance and rejecting
refund of service tax of Rs. 12,00,000/- charged and Bill satisfied all
the requirement of Rule 4A of the Rules; that it was proved to the
satisfaction of the lower adjudicating authority by submitting all
related invoices no. 18 to 23, 33, 41 & 42 under which services were

" received for which the advance payment was made.

4. Personal hearing in the matter was attended by Shri Anuj Shah,
Chartered Accountant who reiterated the grounds of appeal and
submitted written submission stating that the disputed Bill has all Q
required details and hence, impugned order is not correct; that the Bill
has all particulars as prescribed under Rule 4A of the Rules; that Bill
No. 13 dated 22.8.2016 is nothing but invoice only; that on query that it
is statement of account and co-relation is required for the service to be

provided/has been provided, he requested time to make additional

submissions. : @\,\;\,/\/\L_

41 The appellant in their additional written submissions has
submitted details of invoices against which advance of Rs. 2 Crores
was paid by them to the service provider, which was adjusted along @
with copy of all these invoices and submitted that the service provider
has not charged service tax after issuance of Bill No. 23 since Form A-
2 was issued in favour of the service provider with effect from
24.11.2016; that the service provider has issued an invoice stating
receipt of advance money which contained all the particulars as is
mentioned in Rule 4A of the Rules; that the appellant has paid the
service tax against the advance money paid to the service provider
and fulfilled all conditions of claiming refund of service tax so paid as
per Notification No. 12/2013-ST dated 1.7.2013.
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Findings:

5. | have carefully gone through the facts of the case, the impugned
order, grounds of appeal and submissions made by the appellant. The
issue to be decided in the present appeal is as to whether the
appellant is eligible for refund of service tax of Rs. 12,00,000/- paid
against Bill No. 13 dated 22.8.2016 issued by the service provider
stating statement of accounts for advance received towards service
agreed to be provided for authorized operations in SEZ in view of
Notification No. 12/2013-ST dated 1.7.2013 or not.

6. The lower adjudicating authority has held that refund of Rs.
12,00,000/- is not admissible in view of procedure/manners prescribed
in Rule 4A of the Rules whereas the appellant contended that Bill No.
13 is an invoice and it satisfies all requirements of Rule 4A of the

Rules. | would like to produce relevant part of Rule 4A of the Rules,

which reads as under: - ) —

RULE 4A: Taxable service to be provided or credit to be distributed on
invoice, bill or challan. —

(1) Every person providing taxable service shall, not later than thirty
days from the date of completion of such taxable service or receipt of
any payment towards the value of such taxable service, whichever is
earlier, issue an invoice, a bill or, as the case may be, a challan signed
by such person or a person authorized by him in respect of such
taxable service provided or agreed to be provided and such invoice, bill
or, as the case may be, challan shall be serially numbered and shall
contain the following, namely :- '

(i) the name, address and the registration number of such person;
(i) the name and address of the person receiving taxable service;

(i) description and value of taxable service provided or agreed to be
provided; and

(iv)  the service tax payable thereon.

7. From the above, it is clear that the person providing taxable
service is required to issue an invoice, bill or challan, as the case
may be within thirty days of receipt of advance towards taxable
service agreed to be provided and such invoice, bill or challan shall

bde/r,s,ev_[i’glly numbered and shall contain name, address and the

:r.ééi's"'ﬁ*aiigﬁ\number of such person; name and address of the
S T R

IR 4 "
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person receiving taxable service; description and value of taxable
service agreed to be provided and service tax payable thereon. In
the present case, the appellant made advance payment of Rs. 2
Crores and also paid service tax of Rs. 12,00,000/- during June,
2016 and July, 2016 towards construction service agreed to be
provided by the service provider in terms of Work Order dated
5.5.2016 awarded to the service provider. It has been specifically
mentioned in the work order that advance of Rs. 2 Crores will be
issued along with work order and the advance will be deducted on
a pro-rata basis from each running bill at 23% of the value of Bill.
The service provider in turn issued Bill No. 13 dated 22.8.2016
acknowledging receipt of advance amount along with service tax
which contained all required particulars as stipulated in Rule 4A of
the Rules. | find that receipt of the specified taxable service for
authorized operations in SEZ and payment of service tax by the
appellant to the service provider are not under dispute. Hence, |

find that the appellant cannot be deprived of substantial benefit of

- refund of service tax provided under Notification No. 12/2013-ST

dated 1.7.2013. The appellant has also provided details of Gross
Taxable value charged by the service provider towards
construction of warehouse within SEZ area and the advance
amount adjusted on pro-rata basis @ 23% of gross taxable value
under subsequent Invoice Nos. 18 to 23, 33, 41 & 42 and also
furnished copy of these invoices to substantiate their claim that
advance amount of Rs. 2 Crores paid vide Bill No. 23 dated
22.8.2016 was adjusted against payment made against above
mentioned subsequent invoices. Hence, | find that the appellant
has established co-relation of advance amount of Rs. 2 Crore paid
along with Service Tax of Rs. 12,00,000/- in relation to construction
of warehouse within SEZ area. The construction of warehouse
within SEZ area has not been disputed by the department at any
stage. Therefore, | am of the considered view that the appellant is
entitled to get refund of service tax of Rs. 12,00,000/- under

- Netification No. 12/2013-ST dated 1.7.2013.

-
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8. In view of above, | set aside the impugned order and allow the

appeal filed by the appellant with consequential relief, if any.

Q. SfUTAHAl GRI gol B TR SIS BT FUTRT ITRIad a¥ics o fasan ST 8
9.  The appeal filed by the appellant is disposed off in above terms.

BN i
—t e @

SR (SUteE)
By Regd. Post AD.
To,
M/s. Kerry Indev Logistics Pvt. Ltd., | 3. &<l $d dfelRead U1 e,
Survey No. 169/36, Village Dhrub, T3 1. R&R/3%, MH - Y4,

Taluka Mundra, District — Kutch, Adani | arde! - g1, e - $,
Q Free Trade Warehousing Zone, | 3@ 1! ¢S dRISRAT i,
- Mundra (Kutch) Hl (P)

Copy to:

1)  The Chief Commissioner, CGST & Central Excise,
Ahmedabad Zone, Ahmedabad for his kind information
please.

2) The Commissioner, CGST & Central Excise, Kutch
Commissionerate, Gandhidham for necessary action.

3)  The Assistant Commissioner, CGST Division, Mundra (Kutch)
for further necessary action.

/cPf Guard File.
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