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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

E 34c1i & '1lcllc) ctd .iii-I oi 4dI /Name & Address of the Appellant & Respondent 

- 

M/ s Shri Han Loaders, Vill-Ler, Kukuma, Bhuj, Dist-Kutch-370105 (Kutch). 

r 3flT(3T1J oct1d  5ZT1f ¶ tv  uIsvth / tiThTtTr s aefT 3I'tIt5 C5tt't T 1*'dt 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

9i R5v c'IC tie o  3etITZr 5aIT5Tf5rPTDT 'f 3Ttft, etzr 5"U4 lc4 3TDt 1944 t RTU 35B 3RT 

o ¶r 3T1I, 1994 rtllT 86 3TtT4lT -.1I4)d 5'T t SIT Il 

Appeal to Customs. Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 

Act, 1994 an appeal lies to:- 

Od)(UI  azs-)5tt-p s-/t 4ei a,e mrzr - rice  ost lsieep 3ttfttar sms'ffcrtrr r 1* 41o, ec c.4' tf 2. 

SIlT le, R ¶P, t SI1Stl SIT)1T 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 

matters relating to classification and valuation. 

(ii) j''lee trftet 1(a) ' ucItLi T'l 3Tttl'ts't s 3reTeT s)r 1rstt 3TM .vN.,i rses, ATai' ,,-mc. ce o 4oie'r SIMrzr -eiei(e'i (1 -- ) 

qfitas fka1nr rf&sst. . cjt 3el ,-ie, a'351T5?t Neal 351115 3 ssi e IC- 3o o eaal'r vti1v 1 

To the West regional bench of Cust6ms, Excise & Service Tax Appellate Tribunal (CESTAT) at, Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3t'rflstlas etfeui eeii 3~lsf tsyrts  ft11T 4 -lei Cc'flc, r5F (35cft11) ¶ nt4l, 2001, n ¶1ee 6 r 34r'rsr ¶Itt'r1sr ¶Nv 

dI lTT EA-3 aft't  4af ,e,o) f5F5tT .viei eitry I pi4 4  115 P1T5. tfI jc'ec, J-d ,1If f d-flI 

CdIICI dint .1!, C45 5 SITSS Sit 3Tt1 'sJ- 5 SitU lTtV itT 50 allOt eve d'* 3T-1ST 50 ItTU eve 35)ID45 at Otalif: 1,000/- ev, 

5,000/- 151St 3f5555 10,000/- C'4) SiT ¶1SI'rttSr .,tali Tlmal 'Stt tt14 aleidal SitJ ¶t*(5t timh SIT 3TTii1al, it4Iflli 3atattSi NeTeifEISISTUr tff 

eiiciv 1-cis .IISI St t lalSi fSi SI 00511 ,tst) OtiI'd SI 311F5 itOTIT ftftllT .,11.1I SIIIPU I m'ffyr yitFi SIT 

5 111111 St ptSIT T3T1'IV   a[)d 3lStlTStzr S Tff2SITST )r lItsil ¶iS I PSITSI 3satlr (Sit 311StT) s ['lv 311St35r-trs *5 

irtal 500/- em-' asi ¶ltt'rttTf it-s vI Si.II ¶t'rJTr 1/ 

The appeal to the Appellate Tribunal shall be filed iii quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 

(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-

Rs.5000/-, Rs.10,000/- wlie,e amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 

respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 

place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 

made for grant of stay shall be accompanied by a fee of Rs, 500/-. 

pl'StI'zr satiiti'ftl'vcriar *5 ea'rer 31-tIter, ¶*5s 3p zTer, 1994 St'r rtr 86(1) *5 3spiatpr tlit'titvr telca-10141, 1994. *5 ¶lnj  9(1) *5 dd 

(B) ',iva S.T.-5 St err St T SIT TT*5Sft 035 311* STSI lT 35t&T1 *5 )rritii 3T'tlal Stt visIt T. 315*1 ',t1'l SiTU St Ilaidal SI (3Si St 

 'ri1O1e 3'Isft eTfvi) 3/fT erSt St ee St vvi c'er v[' *5 it'rvi, .vru 4oier *1 alTd! *1 alTdI 3/fT eeiei ini eve 5 rOOt 

Sff 3TrSt v-SI, 5 SITU itPV IT 50 cite eve cv,  3isreT 50 SITSI eve St 3113/alt a't al1r: 1,000/- alrSt, 5,000/- .est) 31-NeT 10,000/- cm) 

rvi 1/f13't15f .1d4i ltc'SI *1 IfiSt tleld.l Siti 1'/ftt*1ti TI'SISI SIT NdIdI.1, 1-iaIItçi 31*1Stlal .-Ol4l(04'it'l *1 llittfl *5 11510'i' 4.11-CI *5 .iic St 

1*5* StI Oi1(cv' ItT *5 *1 SI3TTT ii) )teiI'1'  /fSI 3TtT'11 SISI1TI  1/fISiT 1Io-fl SIT11T I llatftT 3caC aer t'ter, /f'v *1 315 SHall St i)ci 

SIT1Ur ,yi iraSt-ter 311*11 IOI)1v,rUI *1 siirei f1*yr I tTUr 311St11 (at 3ThT) *5 F/fiT 3ar/fitsr-Pvi *5 SiTT 500/- eve aer 11*st'rftTr sa<v- 

,,,-,  Starr 1/ 

The appeal under sub section (1) of Section 36 of the Finance Act, 1994. to the Appellate Tribunal Shall b filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9)) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 

of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-

where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of 

service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10.000/- where 

the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 

draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 

is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/- 
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(i) (2tri 1994 rr Cm 86 r1i  3-Cm3 (2) ry' i2Ai 0 molar r 4r n4h 3~rSr,  ¶ ict, 1994, ¶IOTSr 9(2) C 
9(2A) cici 1tt1fSr Ct ST.-7 T 51T 1T5T O 5TC IRTCT  F -ç)'lO 0c4!a 2* are'ei 3ffrSrar (3r'cflar), Cerm i -eio rear 
oet qlftSr 3fTr r ctfztf  (ai rm; -i)1 er1-r y1ni1 arTfv) 34tt ati'er coiar iow 3Sr5tSrar 3TSTeT a4ieec- 

ic-em rarI oiear, t 3~lt -oiei)4lwji 3fT8m pc3 raTer Sri ttr O4 3t13Sr i t4 1TST c.id'i SrTef( ISfi I I 

The appeal under sub section (2) and (2A) of the Section 36 th Finance Act 1994, shail be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Comm:ssioner, Central Excise (Anpeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissonni or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

(6) IT 9te, l'Sr ic-Cia aca ca' 9aear mfle1zr cT)1moc (i-a) ip  cfA a'Ac- ic-eta  3TfRTSr 1944 r 
Cm 35cm 3)yra('pr, i ¶8'efrrr er%'a'er, 1994 rim 83 'eiear ract  tt ear ci cc4 

, i 3a'ar x e13 3Ttfte?izr 
301)TT Srtt dO 3c-4iO e11i tT TT IP ii) CCisTA ii0), srw cet c raerr ¶3oi(-i , xii ererr, ea m'er SCT 

¶30i1~,cl , Sri tTil9TSt f%5tT ,tie, Sr1i 1   Clxi 3T1Tc3T Seal (lii OtT5't 5ic 3f1Sr er 11(31 ce ccv 3f13Sr er 8l 

ic-Cia SrSr a' OiCt 3aTSr IiTT (%ir ¶'Z5f 9fflf 

(i) Cm113areaa 

(ii) er8a' iar r diç3  IT(3i 

(iii)  

- xitry xi 3Sr Cm ctTaltTer (315T (Se 2) 3(om 2@ic OT mIs (3v 31T1Rflxl Ci)ei eceer 

P.txter 301ff c 3rcft'a' ai rarer erf  

For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act. 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demandeca shall include 

(i) amount determined under Section 11 D: 

(ii) amount of erroneous Cenval Credtt taken: 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section sOcU not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (NC' 2) Act 2014. 

el ceec ff qWfTUT 3tlSr5r: 

Revision application to Government of India: 

 3f11f1[ 1 Cd1fTOT ai(3Cri 4.1C i1iiec 1f, )Sr ic--itS CiT°fn 3rNY11fSeoT. 1994 i tl'tTi 35EE t4'xi c-mew *1 3t'8t'ftT 3f'a'5 
IsR3r eicc.m, tl~ttt91JT 34'(me ffits J-litccnl, heart %I1tCT, aloft zr1er, oftaer (le era'er. aer  er'aaft-ii000i, xidt 

io1i sii1vi / 

A revision application lies to the Under Secretary, to the Government of India. Revision Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building. Paitiarlient Street. New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first provIso lv sub-section (1) of Section-35B ibid: 

eic-c (3ar)1 iwari'r r, cy) i, f*vtlo 3051 t (3' nni c-arsl 1 ItT C '-ciediad 1fr rtttIei aT ¶11ar11 wicwil en 
¶ar %IsI'-I USr tTgtT 1f Ei,TR' 15451 115 riidiece 85 leiar ST F85tlo I55rC 115 51 ST 15511cr 1f eve 85 -ev(Ui 85 t'sixi, ¶ar8 wicceel xii 
(31111 15511 115 eve iweve 85 5TIRT 1f1I 

In case of any loss of goods. whete the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during the course of processing of the gocds in a warehouse or in storage whether in a factory or in a 
warehouse 

51418' 8', f 111115 85 5tTfSr ¶/fr1 TtT5 ST sIre 548' I I 

In case of rebate of duty of excise on goods exported to arty country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or to nitor'j outside India. 

0(3 ic-Cm Siam Sri 11'4Tltler ¶3ar (8'Sli Stice 85 1151 8'riri IITITIT 85 ,rrmr ('frc8' ¶8'cxii iai I / 

In case of goods exported outside India export to Nepal or Bhutat, without payment of duty. 

ic-CtC, 85 icC51d SCim 8 11°lxiter 85 131c 85 v'xrlo 8ic im 311lo185zi51 tla' 51185 f8'18m v1TEr11T85 85 rife ei-a ~ft 3/fl 885 

3t't/f'hi oft 3tlzic4l (385515) 85 corn f3e 3ff118'54115 (IT 2), 1998. ift Clar 109 47 c'-iiyi (flosa' 851 er a'rfl'm 3sa'a't aaiai(3(3 nl Zn eta 8' 

'lifter (311 '-111 I/ 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

ie'lc- 31i/f5lr 85i 11(1115) Cc-ti mot EA-8 5), 85 85i 851-Iy oc-ciaar Slam (3xi81xi) ¶2oaictrTh 2001, 85 (3oa 9 85 3t'1r8'yr (311(3'-a , 

er 3f18'sr 85 85 3 era  85 mo'-Ia' 85i 1i/f SIT(frtr I s85ms 3Cr/lava 5) 11115 ice 3v18'ti a' 385551 3tT5)Sr 851 5)1 5/f/fliT edo1 855  
Znul11I111185Znic-Cia1iaSr385Srr,194485CT5135..EE4t155r51185T3gi51aft5)amer eqt'TR-6851e(3
cceae 855 iifl STVl I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed tudor Section 35-EE of CEA, 1944, under Major Head of Account. 

eror 345)515 85 xiisr (3i-e r433 ¶lox*ftyr siam 

SrftT cede ewe ESr erie erT8' ST TIT5) are 85 'rrrrn 

5485 1000 -/ ml lariccioc f5)'ZlT TITtS I 

The revision app'(cation shall be accompanied by 

and Ps. 1000/- where the amount involved is more 

  ec 3585518' w  ice 3515)5/f 111 11TIT5)li nfl cre31rn il/C ItT/fTc 85 f7re 'l5c11 Sri 54TCt115, jci(ac-r ca 8' f8vzni ,aiei S1Tl'8'l 51i tTI.'Zl 85 

838 611 *1 C  tea'-) 5) 85 (3v reniThi'15) 3tt8'rS 5415)315541 85 540 3lliT ST SHarat 851111 3Cr/fops ¶85111 evei I I 

In cse, if the order covers various numbers of order- in Original. fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 'I Iakh fee of Rs. tOOl- for each. 

xixit-stsfr(ftnr o-areieo ram is151(85ira 1975, 85 3dieJr. 85 a4'STI mc- at5)nur im 5415115 3tT/fTr nfl f/f' c-is f8'tfrflar 6.50 mi 
oi,iiilteiii Sr 15)185a' ridS Clel c-niIt/i / 

One copy of application or 0(0. as the case may be, and the ouder of tIme adiudicating authority shall bear a court fee stamp 

of Ps. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act.1975, as amended. 

+ltcti 5tcw, 85851er ic-cia sroas cxi i)rtiwc 318585111 ,-diiOCTe11uI tSr85 8518') ¶ftaicirtr/f, 1982 8' rr51'nr rca' mon 5)al8'rcar iciicc/l 851 

arte) icl (3ejc'l .3/fl 851 t-ie 35r4v(3/5 185ZtT eic-5 5)I / 

Attention is also invited to the rules covering these end other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

ie 3iftt85izr riilflatrlr cr/i 354(51 8118515 4518' 5) -amew. 1/lamar 385 occhea mairm5) 85 Clv, 344tStT54 l81nelizr /fwe 

www.cbec.gov.in  ctlt am 11485 /f I / 

For the elaborate, detailed and latest provisions relating to fulna of appeel to the higher appellate authority, the appellant may 

refer to 'the Departmental website www cbec.gov. in 

a 

0 

(1 

3145111(1 85 .eu'0 ar/ftc I 

3 200/- ml I1Jir jiC )85a't civ 381 zi85) ccc-uae rare cm cute cci) 8' .arti4i 8' 8' 
a fee of Ps. 200/- where the amount involved in Rupees One Lac or less 

that Rupees One Lac. 



Appeal No: V2/246/GDM/2017 

:: ORDER IN APPEAL::  

M/s. Shri Han Loaders, (Proprietor- Shri Patubha Vaghubha Rathod, 

Village- Ler, Kukma, Bhuj (hereinafter referred to as "appellant") have filed present 

appeal against Order-In-Original No. 24! AC! 2015-16 dated 26.10.2015 

(hereinafter referred to as "impugned order") passed by the Assistant 

Commissioner, Service Tax Division, Gandhidham (hereinafter referred to as 

"lower adjudicating authority"). 

2. The brief facts of the case are that audit of records of M/s Ashapura 

Volclay Ltd, Bhuj, revealed that the Appellant had rendered taxable services from 

2009-10 to 2012-13 to M/s. Ashapura Volclay Ltd, Bhuj and not obtained Service 

Tax registration and also failed to pay Service Tax on such services. Show Cause 

Notice No.VI(a)/ 8-49/ IA! ST/ AC-45/ 14-15 dated 7.10.2014 was issued to the 

Appellant asking them to show cause as to why Service Tax of Rs.4,62,0621-

should not be demanded and recovered from them under Section 73(1) of the 

Finance Act, 1994 (hereinafter referred to as "Act") along with interest under 

Section 75 of the Act and proposing imposition of penalties under Section 76, 

Section 77, Section 78 of the Act and also recovery of late fee for non filing of ST-

3 returns under Section 70 of the Act. The Show Cause Notice was adjudicated 

vide the impugned order, which confirmed Service Tax demand of Rs.4,62,062/-

under Section 73(1) of the Act along with interest under Section 75 of the Act, 

imposed penalty of Rs.4,62,062/- under Section 78 of the Act, imposed penalty of 

Rs.4,57,217/- under Section 76 of the Act and also imposed penalty of Rs.10,000/-

Section 77 of the Act and late fee of Rs.2000/- per return and late of Rs.20,000/- 

per return under Section 70 of the Act for the respective period. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

present appeal on the following grounds:- 

(i) The appellant was not served any notice for personal hearing as 

mentioned in the impugned order which in violation of natural justice. 

(ii) The lower adjudicating authority has not discussed the activities carried 

out by the Appellant and how the said activities were covered under taxable 

services of "Manpower Recruitment & Supply Agency"; that there is no proposal to 

classify the service under any category of taxable service and outnightly conceived 

and alleged that appellant has provided under category of "Manpower Recruitment 

& Supply Agency" and " Supply of Tangible Goods"; that impugned order 

discarded the allegation of provision of services under the taxable category of 

Supply of Tangible Goods" and confirmed the demand under "Manpower 

Recruitment and Supply Agency". 

Page 3 of 15 



Appeat No: V2/246/GDM/2017 

(iii) The activities undertaken by them are not covered under the category of 

'Manpower Recruitment or Supply Agency Service', as they had never recruited or 

supplied any manpower to the service recipient and they had only undertaken the 

assigned work related to construction, loading, unloading, repairs and supply of 

tractors, loaders, JOB. They never supplied manpower nor they were under the 

control and direction of the service recipient. In all those activities, payment was 

made by the recipient at a pre-fixed rate for the work done, JOB used and vehicles 

supplied. They provided following services to M/s Ashapura Volclay Ltd as 

reflected in their work orders and invoices: 

(a) Loading and unloading of materials within the factory premises of M/s. AVL; 

(b) Supply of vehicles and equipments; 

(c) Repair works. 

(d) Activities! process in relation to manufacture of excisable goods. 

(iv) Appellant has provided services for internal shifting of finished goods 

within factory area with the help of labours and using Trucks owned by them; that 

though there is no proposal in the show cause notice or in the impugned order 

proposing the activity classifiable under taxable category of "Cargo Handling () 

Services" under Section 65 (23) of the Act, appellant submitted that their activity is 

also not merit classification under this category as goods are not transported 

outside the factory premises thus not involving transportation of goods and hence 

goods can not be said to be "Cargo". Appellant relied upon the decision of Hon'ble 

CESTAT in the case of M!s. Modi Construction Co reported as 2008(12) STR 34 

(Tri-Kolkata), M!s. Surender Kumar reported as 201 0(20) STR 678 (Tn-Del) and 

M!s. Scrap Material Handling Co. 2009(16) STR 68 (Tn-Del); that Shifting of 

material isnot covered under any of the taxable services as notified during the 

material period. 

(v) As regards supply of vehicles and equipments by the appellant to the 

service recipient, appellant submitted that impugned order has confirmed the 0 
demand under single category of services of "Manpower Recruitment Agency"; 

that as per definition of "Supply of Tangible Goods" under Section 65 (15)(zzzzj), 

read with M.F., D.R. letter D.O.F. No. 334!1/2008-Tru dated 29.2.2008, the taxable 

services must have (i) a supply, (ii) such supply must be of tangible goods , (iii) it 

should not result in passage/reassignment of right of possession and of effective 

control over the said tangible goods to the lessee/user at the expense of the 

lessor! owner! provider of tangible goods; that in view of this definition, the 

activities carried out by them are not "supply of tangible goods". 

(vi) Appellant had carried out repair works involving of supply of materials 

which is not supply of manpower and also the value of materials supplied required 

to be deducted from the total value; 

(vii) Appellant has undertaken works assigned to them through appellant's 

Page 4 of 15 



Appeal No: V2/246/GDM/2017 

own employees! hired labour and not as a labour contractor; service recipient is 

central excise assessee and activities carried out in it's premises are in connection 

with those goods on which central excise duty has been paid and may be covered 

under job work; that CBEC Circular No.190!9!2015-ST dated 15.12.2015 can be 

made applicable in their case too as per which service provided by them are not 

manpower supply services. 

(viii) Extended period of limitation is not invokable in this case as mere 

omission to give correct information is not suppression of facts unless it is 

deliberate to evade payment of tax. There could be various reasons for non 

payment of service tax, such as, the assessee is under bonafide belief that they 

are not required to pay the service tax either relying upon the decision of various 

courts or trade practice. Therefore, larger period of limitation was illegally invoked 

against the Appellant. 

(ix) If Service Tax is treated as payable, the consideration is to be treated 

as inclusive of Service Tax payable and cum-tax benefit should be granted. 

(x) It is settled position of law that for imposing penalty under Section 78 of 

the Act, existence of suppression etc. is required to be proved by the Dept., which 

is absent in the present case. There was nb intention to evade tax by them, hence 

no penalty was imposable upon them and relied upon the case laws of Tamilnadu 

Housing Board reported as 1994(74) ELT 9, Town Hall Committee, Mysore City 

Corporation reported as 2011(24)STR 172 (Kar.) and others. 

(xi) The Appellant was not required to pay any Service Tax hence they had 

not filed any ST-3 returns and hence no fine can be imposed on them under 

Section 70 of the Act. 

(xii) The provisions of Section 80 of the Act will apply in the present case. 

The levy of penalty is discretionary and if the Officer is satisfied that there is a 

reasonable cause, the penalty can be waived. The confusion prevalent in the 

Service Tax law, being a new and emerging law, has to be held as a reasonable 

cause that prevented the Appellant from making payment of Service Tax on the 

impugned transactions. 

3. Personal Hearing in the matter was attended by Shri R.0 Prasad, 

Consultant, on behalf of the Appellant and reiterated the grounds of appeal and 

made written submissions stating that the appellant has not been served any SCN 

or even impugned order and they came to know the order only at the time of 

officers coming for recovery of demand confirmed; that he also claimed that no 

investigation has been made at their end; that the SCN or order does not have any 

evidence of any service being provided or have been provided by them; that the 

order does not specify which service has been provided by them but talks of 2 

services without quantifying the demand under each service; that the activities 
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undertaken by them are discussed in the written submissions; that none of those 

activities are covered under Manpower or even supply of Tangible Goods services 

as no goods have 'been supplied to service recipient for their use; that OIA No. 

KCH-EXCUS-000-APP-1 38-201 8-19 dated 26.9.2018 of Commissioner (Appeal), 

Rajkot has also held that the activities are not covered under Manpower Supply; 

that what is not alleged in SON or which service has not been covered by the 

impugned order cannot be covered! decided by OlA as has been decided by the 

Hon'ble Supreme court in the case of M/s. Toyo Engineering India Ltd reported as 

2006 (201) ELT 513 (SC) as the ground has to be narrated! alleged in the SON. 

4.1 In written submission, Appellant submitted that the show cause notice, 

does not propose to classify the service under any category of taxable service and 

conceived that the appellant had provided taxable services under category of 

"Manpower Recruitment or Supply Agency"; that taxable value was shown to be 

taken from Form 26AS/Profit & Loss Account, without verifying as to whether 

entire value of alleged activity was received towards providing of manpower 

supply or otherwise; that the order is bad in law as much as there is no proposal in 

the show cause notice to classify the taxable service under which the service tax is 

being demanded; that the lower adjudicating authority without verifying the details 

of the work, had considered entire amount of income attributable to "Manpower 

Recruitment & Supply Agency" services. Appellant referred Para 14.5 to 14.8 of 

the Adjudication manual issued by Central Board of Excise & Customs to say that 

the order is non-determinative. 

4.2 Appellant reiterated the submissions made in Appeal memorandum and 

further submitted that no vehicle or equipment was given on rent; that the 

appellant had used its own vehicle to shift goods from one place to other place 

and that too on some occasions; that entire income was for shifting of goods from 

one place to another; that there is no such evidence on record to suggest that any 

vehicle and equipment was given on rate per hour; that even if payment made at 

the rate per hour, it is an agreement for payment for shifting of materials or goods 

and on this type of payment method will not alter the nature of services; that if 

such interpretation is allowed then all the cab operators, who charge on per 

kilometer basis, will have to be classified under 'supply of tangible goods service'; 

that to classify a service, the activities must fall under the definition of that service 

and not the mode and nature of payments; that from the copies of the Bills! 

Invoices and work orders it can be seen that the activities can be summarized as 

(i) Water transfer through tankers (ii) Spraying of water on road (iii) Waste water 

transfer (iv) work of bore operation through labourers; that none of the work relates 
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to 'Supply of manpower' or 'Supply of tangible good.' 

4.3. Appellant submitted that department cannot travel beyond scope of show 

cause notice by mentioning such facts, which were never part of the show cause 

notice and relied upon the Hon'ble Supreme Court's decision in the case of M/s. 

Toyo Engineering India Ltd reported as 2006 (201) E.L.T. 513 (S.C.) 

4.4 Appellant also submitted that the service tax liability is also incorrectly 

calculated as basic exemption limit of Rs.10 Iacs is not considered for the year 

2009-10 and 2010-11; that therefore, no service tax is payable for F.Y. 2009-10 

and it would be Rs.1,38,242/- for FY 2010-11 as against proposed service tax 

demand of Rs.2,41 ,2431-. 

Findings: - 

5. I have carefully gone through the facts of the case, the impugned order, 

written as well as oral submissions made by the Appellant. The issue to be 

decided in the present appeal are:- 

(i) whether the services rendered by the Appellant are liable to Service Tax or not 

(ii) whether the services are covered under the category of "Manpower 

Recruitment or Supply Agency Service" or not. 

6. I find that the Appellant had in most of the case carried out the work of (i) 

emptying waste water from Pond and other areas and its subsequent transfer, 

throwing and spraying at road or other places by using tankers and (ii) work 

relating to bore operations through labours. Copy of sample contract and invoices 

(Image-I to lmage-IV) are as under:- 

(Image-I) 
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(I mage-IV) 

6.1 The AppeUant used vehicles and equipments at the work site of service 

recipient along with required manpower. The payments were received at pre-fixed 

rate for the work done on per day' basis and vehicles/equipments were used for 

carrying out specific task like shifting of material! waste/ waste water etc. On going 

through the impugned order, I find that the lower adjudicating authority has 

confirmed Service Tax demand under taxable service category of "Manpower 

Recruitment or Supply Agency Service" without discussing the activities 
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undertaken by the appellant. It is Appeflant's contention that they never supplied 

any manpower to M/s. Ashapura Volclay Ltd, service recipient, but had undertaken 

the specific works like spraying of water, waste water lifting etc. and hence, to me, 

'none of the work relates to 'Supply of manpower' or 'Supply of tangible good" as 

such. It is appellant's contention that the works were carried out by them by using 

equipments of the Appellant and using their staff. 

6.2 I would like to reproduced the definition of "Manpower Recruitment or 

Supply Agency" given under Section 65(68) of the Act, which reads as under :- 

"'manpower recruitment or supply agency' means any person engaged in 

providing any service, directly or indirectly, in any manner for recruitment or 

supply of manpower, temporarily or otherwise, to any other person." 

6.3 The term 'taxable service' has been defined under Section 65(105)(K) 

ibid, as under: 

"any sen/ice provided or to be provided to any person, by a manpower 
recruitment or supply agency in relation to the recruitment or supply of 
manpower, temporarily or otherwise, in any manner." 

6.4 The term 'supply of manpower' has been defined under Rule 2(1)(g) of 

the Service Tax Rules, 1994 as under: 

'supply of manpower' means supply of manpower, temporarily or 
otherwise, to another person to work under his superintendence or control" 

6.5 I rely on an order passed by the Hon'ble CESTAT in the case of Ganesh 

Duff reported as 2017(4) GSTL 323 (Tn. Del.), wherein it has been held that 

demand of Service Tax under "Manpower Recruitment or Supply Agency Service" 

is not sustainable in absence of evidence of supply of manpower with details of 

number and nature of manpower, duration and other conditionalties for such 

supply. I also rely on an order passed by the Hon'ble CESTAT in the case of K. 

Damodara Reddy reported as 2010 (19) STR 593 (Tn-Bang), wherein it has been 

held as under:- 

"6. We have heard both sides. We find that the appellant had carried out the 
activities of loading of cement bags into wagons, spillage cleaning, stenciling,  
wagon door opening/closing, wagon cleaning etc., for M/s. India Cements Ltd., 
during the material period. We find that the appellants were compensated for 
the various items of work at separate rates prescribed under the contract. The 
appellants did not supply manpower charging for the labour provided on man- 
day basis or man-hour basis. The appellants carried out the work as a  
contractor employing its own labour. Such an activity is not classifiable as 
"manpower recruitment or supply aqency." 

(Emphasis supplied) 
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6.6 I further rely on an order passed by the Hon'ble CESTAT in the case of M/s. 

Divya Enterprises reported as 2010(19) STR 370 (Tn-Bang), wherein it has been 

held as under:- 

"9. On a careful consideration of the above reproduced letter and facts from 

the entire case papers, we find that the contract which has been given to the 
appellants is for the execution of the work of loading, unloading, bagging, 

stacking destacking etc., In the entire records, we find that there is no whisper 
of supply manpower to the said M/s. Aspin Wall & Co. or any other recipient of 
the services in both these appeals. As can be seen from the reproduced 
contracts and the invoices issued by the appellant that the entire essence of 
the contract was an execution of work as understood by the appellant and the  
recipient of services. We find that the Hon'ble Supreme Court in the case of 
Super Poiy Fabriks Ltd. v. CCE, Punjab (supra) in paragraph 8 has laid down 
the ratio which is as under: 

"There cannot be any doubt whatsoever that a document has to be read as a 
whole. The purport and obiect  with which the parties thereto entered into a 
contract ouqht to be ascertained only from the terms and conditions thereof. 
Neither the nomenclature of the document nor any particular activity 
undertaken by the parties to the contract would be decisive." 

An identical view was taken by Hon'ble Supreme Court in the case of State of 
AP v. Kone Elevators (India) Ltd. (supra) and UOI v. Mahindra and Mahindra  
(supra) in a similar issue. The ratio of all the three judgments of the Hon'ble 
Supreme Court, is that the tenor of agreement between the parties has to be 
understood and interpreted on the basis that the said agreement reflected the 
role and understanding of the parties. The said ratio applies to the current 
case in hand. We find that the entire tenor of the agreement and the purchase 
orders issued by the appellants' service recipient clearly indicates the 
execution of a lump-sum work. In our opinion this lump-sum work would not 
fall under the category of providing of service of supply of manpower 

temporarily or otherwise either directly or indirectly." 
(Emphasis supplied) 

6.7 I also rely on the clarification issued by the Board vide Circular No. 

190/9/2015-S.T. dated 15-12-2015 issued from F. No. 354/153/2014-TRU, 

wherein it is clarified as under:- 

"2. The matter has been examined. The nature of manpower supply service  
is quite distinct from the service of iob work. The essential characteristics of 
manpower supply service are that the supplier provides manpower which is at 
the disposal and temporarily under effective control of the service recipient  
durinq the period of contract. Service providers accountability is only to the  
extent and quality of manpower. Deployment of manpower normally rests with  
the service recipient. The value of service has a direct correlation to  
manpower deployed, i.e., manpower deployed multiplied by the rate. In other 
words, manpower supplier will charge for supply of manpower even if 

manpower remains idle." 
(Emphasis supplied) 

6.8. By respectfully following the above case laws and Board's Circular, I hold 

that the services rendered by the Appellant to M/s Ashapura Voiclay Ltd are not 

covered under the category of "Manpower Recruitment or Supply Agency". 

7. In view of above, I hold that the impugned order confirming the demand by 

classifying the services under "Manpower Recruitment or Supply Agency" is not 
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correct, legal and proper. Since, the demand of service tax has not sustained, 

demand of interest and imposition of penalty vide the impugned order cannot 

survive and are required to be set aside. 

8. I, therefore, set aside the impugned order and allow the appeal. 

S. 3i'4)cci cckI d 3TlYJ'tI 3'1'd ç1'1 1lciI I 

9. The appeal filed by the Appellant is disposed off as above. 

By Regd. Post AD.  

To, 

(vii' *Ic1' ) 

3ii'qqd (3i4lei) 

M/s. Shri Han Loaders, 

(Proprietor- Shni Patubha Vaghubha 

Rathod) 

Village- Ler 

Kukma, Bhuj 

 

ci'l 

(i - qr TEfT ics) 

 

dud - c'ft — c4,cfd-1I 

 

      

Copy to: 

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information. 

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 
Gandhidham for necessary action please. 

3) The Assistant Commissioner, CGST & Central Excise Division, Bhuj for 
further necessary action. 

Guard File. 
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