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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

as ia'.p-t./ - -t. -s/ n./-t./ -ipaie. aie. TTn9T . ../ a -sic I i'i'l / HTFHISITITI ir ' 11Hal FTTP9 311 it 

I1i: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deput:y/Assistani Commissioner, Central Excise 

/ Service Tax, Rajkot / Jamnagar / Gandhidharn 

 TT'1T31'i1ii /Name & Address of the Appellant &Respondein :- 

Excel Crop Care Limited,, 205-209, Bhuj-Mundra Road,, Gajod, Near Kera Village, Bhuj (Kutch) Pin - 370 

430. (Kutch)Fax:02832 - 281 491. 

ei'r li/•  
Any person aggrieved by this Order-in-Appeal Inac file tra appeal to the appropriate authority in the foiiong 
way. 

4, s C- i a ir FT .al, ea a'a T - ii I a - a a a, i944 ft lT35BTFT1T 
1-i 31T3lI, 1994 ft1r86TeoeHsaHfi1 Tasni k' - - 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 3n0 01 CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

H . 411-0 -1lIT nftc I 4 ci i i T iTT a a a fT 1JPT Ii  W TT t 2 _ 
Ta 'I

,  TaTasi.fi cH" 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RE. Puram, New 
Delhi in all matters relating to classification and valuation. 

ajI''ae 1(a)4cii . iffT 31fv.i Ti'1vii irTnT 3ifFi 4i., iiva T ir..,riatia54s,-a s'0fii -aie,,tse () -ftT'jft 
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 ,S'-Fvi T31
cl'il 3icIi apaiin- e Taft aii -il  i/ 

To the West regional bench of Customs, Excise & Service Tax Apoellate Trtbunal (CESTAT) at 2' Floor, 
Bhaumali Bhawan, Asanva Ahmedabad-3800 16 in case of appeals other (hart as mentioned ifl paso- (a) above 

na" 'an &fTa(3 5) I-4'i,, 1p)l.fes 6 ice 3IIIn ; 
31 T T° .4 T ir -1 I T 'T F 'T T ft 4 N -Ta I I I T a -H II 

ii TaT' 'T'T 3f4t14T 5(3 TT'T iTTIT TI TtTTF ST STaT: 1,000/- -'as, 5.000/- -.'-a 3TITT 

14 Ta IT 4TI 1 Ta S1TI STiIT a i TF4T ft 1 .41 T s - r 

:3- fT.TT'SSTTi I T i,i5" 4rI- STTaTr oOlic. 

-,l'''T( (4Ef9  Hiiii91-'I ifiit,.3 

1-. 1 I TTTIT I / 

The appeal to the Appellate Tribunal shall be filed inquadruplicate in form EA-3 i  as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompamea aoainst one \vaich at least snould he 
accompanied by a fee of Es. _1 °°°/a Rs.5000/-. Es. i3O(I0- - where amount of duty 
demancl/interesl/penaltv/refund is upto a Lac.. a hoc (050 Lac and above of) Lad' respectively in tim form of 
crossed bank draft in fa/our of Asst. Registrar of branch of any nominated pa blic sector bank of the place 'mere 
the bench of any nominated public sector bank or the pla'ce \yl3ere_tpe bench of the Tribunal s situated. 
Application made for grant of stay shall be accompanied by a fee of Es. nOt' 

3a3Hie cv1iTasa'a TTTIST3a9,s,la t9lu.or. 199-I Ta40ST  16L1)TTa-iea -am :i'aiiI.  1994-,Tlo'a 41 9(flT9Tr'131'aLtad 
'a'a -a S.T.,- 531T 'APIS TIfrTITS'TaffiTT STPF STT rlc 3IISTIT lS,31 31'li'i ST 541 s' 4P' STTTI55if 1F5 (T T9PI 

'Acl&l SN-li -aiPI") 31P5TTTTITI11T4PI iTS. Tcoi-a I I. a4TrllaT44 TrrcTiTirr OoI. 'f'59Tn'Tr'TIT. 
5 tPT '1T ST 50 -ii PTST .TT31T 50 9TT TITT -sP"° - ST SOT 1 1 000/ TTI 000 / aa TTT 10 OQO/  Ta TI I I - 

¶i)'55I,i iFT55' ISIS TITfIlT3'f:'i  .a,a,{kTsrriSimiTTTcet<as, TSTTTIP1i iSTci4e-1-"f. a1iT5 

31T 31Tfl' so, aaiR-i TT 5(4-Tfl f-.4 SI -il TarT I erantrs i!'iT 'ST ePT9T9t  rS  ft Ta rrn, 4 51ST -aea" sd -onosr s')141ai 

4,e1,P1'i,ftioiL319'5ini4 ,S 31 1(3O'SflTPI" dii 1-TaTST 500/-.'f, TI&Sr1ft9't'F5 .lSiTTTiae 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act. 1994. to the A'ipeiiate Tribunal Shall be filed 
in quadruplicate in Form S.T.o as prescribed under Rule 9(1) of the Service Fax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of whtch shall lie certified copy) and should be 
accompanied b a fees of Es. 1000/- where the amount of service tax & interest oemanded &. penalty levied of 
Rs. a Lakhs or less, Rs.o000/- where the amount of servrce lax & interest rlemandecl A penalty levied rs more 
than five lakhs hut not exceedmg Rs. Fifty Lakhs. Es. 10.000/ where the amount of service tax & interest 
demanded & penalty levied is more than (isv SkIts rupees, in tOe arm of crosserl onk draft in favour of 1:he 
Assistant RegisUar of the bench of nominated lkiblic Sector Bans of tie lace wOere the bench of tribunal is 
situated. / Application made for grant of stay shall he accompanied liv a fee of Rs.n00/-. 

314!-) ,4141R41- ,T731'TaTTf,'a to--o irrirts 
EA-3 Ta31TTi141TT15ao SIll iiI  I 
nTrr 5 sea -,c T. 5 sic .'ii  11T 50 s 

  •ft -) 
ci4kfs  r5l TTTT5TTMi, 

I I TTiin 31155 (ST 3451) S&1T di fl'3f 500/- '41' TT3IIPI T9' 1i1I 
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The apneal under sob seetton 21 nod (Oft tIle 
prescribed under Rule 0 :21 fefliO,\1 of thc Sort 01 

of Commissioner Genii iii Cise 0 

copvl and copy of die oeft r ps.'dovn- e 
Commissioner of 11 nlr \I'ISI i- t-t ict Tha: lii  

I0'I.' i'.tot"fl, 1994, 1-Io- 9(2) 1 9(2A) 
'1-P-401 tl,-.'-f. fi9),e'Ti 1Til1Ttuhi-i 
0T9. 0"401 :11-4-f. -t'nlo 

Pn1- -4a'flTri1Tl,, - 
liLt ho Inc i-tnnce Act 1994. shall he filed in For ST.7 as 

0'. RIO,. 1994 and shall lie accompanied by a copy of order 
Exctse Appeals) (one of which shall be a certified 

cuuthortztng the Assistant Commissioner or Deputy 
Lu' - 01)eni before the Appellate Tribunal. 

(ii ol .......................- -:.; - O,-1.- .....O I . .'R sid '4I 1944 
I '2o vu '' ''F 0') ') - TI .t'1T " 'rrT .110 jfl)t( 
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(ii)  
(iii) '0-z 6PTTaf.'Tt 
-fm1-P111-2I0e;'1 Th2)4t-1 

ire o-mt' "ir / 
rot  art appeal to b 91cc Ocil ri' tOe COST-iT, un't S" iten 35F of the Central Excise Act, 1944 which is also 
made applicablo Ii Sec c' In: andre Sei-no 5.1 nl ic '.:.ot're Art. 1994, an appeal against this order shall lie 
cetorc the Tribunal an 10001. 0' of he d:: 0'11.:':cdk'ci tc'here duty or ditty and penalry are in dispute, or 
ocrialty, where Di'nail\ abun' iS :11 dispue, pCOv0! a the eneount of pre-deposit payable would be subject to a 
ceiling of Rs. if) Lrores. 

Under Central Lxc'1s arid 5cr-icr fIL.. lit : )''tncmi!c'ci' shall include 
i) amount deterintn"d under Sr ice I). 
11) cltn';ltnt (Ii 0'TOtiOus Leflvlll 1t('clu li-len: 

(iii) cooc' oil parable tinder Ru le- 0 of the Genvat Credit Rules 
- provided further 11111 no rovistons of ha St tn shall not apply to the stay application and appeals 

pending before anc 49p01001' ,:lttcontv prior to the t'rniu-tet-'nient of the Finance (No.2) Act, 2014. 

Ii.icr 10d) 'i-'no pTf T1I0tfi'stZI1'iT 

(C 
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RevisiorA appication to,,(loyçrnrnent f,lrgdia: 

.........,'iIal.'c 'sT - -' 
'oT ta T'l-1  dir 'f'S -' 'c55' ,,.,,, - 
'iiT,'toiI / 
A revision a pticateon lies :0 lou' Enuier Sec-ret Ire. 
Ministry of 'manic. Di-iu tmceii of Rovenue. -4i1 -'in 
110001, under Sociton 0ai.l-. 01 the CE\ 1044 n ri'sp-
section (1) of Section 3n1'. tinti' 

'H-i, 1994 rS T33EETTita9t-4  id'ou'i m10'i 
,-110001,r10o.o 

Government of India. Revision Application Unit, 
- Jc'evaii Deep Buildmo, Parliament Street, New Delhi-
in he loelocting case, governed by first proviso to sub- 

(i) 
-ti- " "OaT itt n-IT c' IJTT'ti-otn tS l iiiT I i', 4 i Tirt-1,i.olo 'TTTh'?' 

T"T" rt 'T .- ft"T "' - ')T J"" 11-ta' ' A '4 4 T I 0 fi' 4 I -i 'It ftrft ir'rr 

itt case of any loss of go-oils, ivllere the loss occurs in tnutstl from a factory to a warehouse or to another factory 
or from one warehouse 'o another ituring the course Di arocessing of the goods in a warehouse or in storage 
whether in a fat-tore er:ic '.vu:'ebotise 

51-' - r 5 "O '1" 4 I I lT T ' (11o ) T I 
'100 541'TittttTiirir'T'TnITTFT: / - 
i case of rebate 0 9 a o e \r Sc 00 go ) 1 5 o tilt c lot en 't in or teiritoit outside India of on excisable 

:na',erial used in rue u11:Ot,eiio nrc ci ihe goods cvaie . OIl' ct.porteo to any ccumntry or remtory outside India. 

Jf'ITamuTmcu urTTTicu, TiTTTT -. m"s tt'tt'T1T-1TiT41/ 
In case ofgoodGexported ot'tsctc' inchrt exaol to "'-pot .n iihttan. tvithout'pavment of duty. 

o1i -,T'Tr o , TfTO'- iT, c1 1TTI ,10ftuTT9I4 ,i I.1iT ,l5l  .41-0 
2). tu)95'ft cur '-i-sti ITT'TT-toos Fooi .4'IlkItt'vstrrtitolfin 1oirrr 

Ci1edit of any dLit iilowcd ii be ur:ltzcd towards uci :ienl :0 excise duty on final products under the provisions 
of this Act or the Rules maci" there under such Or-Icr a tossed liv the Commissioner (Appeals) on or after, the 
date appomted under Sec. I tO) of itir I' nancy (No.2,' Ace. 1 1,95 

Li S - I i)10i10 T1 2Ol T10 9  i 2oo1 101010T 
4i r T 02 1l 'saT' T "' 'n- - ur 2 i Ar" I Ti " I 1 ii f' a i-Il -i  10 t msr 
T':'1st')t". o-100--. 'ii '01 mu 11.EU"O-s- iJ r,'rcuc0i pr'iftT'Irt,4' T'Tn-'TR-6 o10 o- ai-f( ai10't 

'Ihe above applicuitu: sliatl tie made in doplicuic in Grin No. CA-S as specified tinder Rule, 9 of Central Excise 
Appeals) Rul'es, 21)01 cvrltn 0 mouths from the (lOFt' oti which the order sought to be appealed against is 
c ohimunicated anti shall Ia' ceceomnanceul iv livo 'ones e''h of the 010 and Order-In-Appeal. It shoula also be 
accompanied by a coot of iR-o Cliallan evidencui'.g'pcvinc'rit of rescribed fee as prescribed under Section 3's-
EE of LEA, 1944. unddr iuittinr lleeed of Account. 

'4., ,. ,.-a' Tr'ii! . - - 
'5'S.' 400 "i't rtir'T's"FT 't Ti1'S'T9T'TT 200 ' Tfl''T 0101-i' 50 'cTi'lTS''t'l'i rtT'0T 1Ii 't'4 'I 0ISI 'IT9TQ'40 

'Fe'ianniicatton shall be accomnanicci hi a fee of Es. 200,'- where the amount involved in Rupees One 
Lac or less and 'Ps. 100(1 ' - c''lt're l,"e'aniount tlivOive(i is more than Rupees One l,ac. 

cur 
'4I) 4114ATi1'aT'u'- n"TegT5's'-l.,', ni'-- - - - - ' t5"o'O,o 'ITTTSISOIIO 1-Intl alil5'I / In caae, if 

toe order covers veu",uusnumbei's of ot'der- in )r,tnttni. tee for each 0.1.0. should be paid m the aforesaid 
manner, not cvithsicitioitg the inc-I that tIn' 1)110 01101',,! ,o he Appellant Tribunal or the one application to the 
Central Govt. is the ,'o'ma\ b'. Is tilleo to 1-tv'l'cI si'ripeoria cvork if excising Es. I lakh fee ot Rs. 100/- for 
each. 

-4404I'l'4 'st' ('ir, u-h'5, e 'soj-1I -1 1-' ta"7' tt" 1-1T1-1T Tr5''s4 It  i1'1-T'tOIo ITT 'eiT0o 6.50 'TST'IT HI'-fl'10 
5TF1-''I - ' - - 

One copy of appitca000 or 1)1,0. as the case mm 1st'. and the order of the adjudicating authority shall bear a 
court fee stamp of Ps. 6.'sO as prescribed uniter 5'hrclitle-1 in terms of the Court Fee Act, 197's. as amended. 

-('vui FT,s.-0.1 'T i I l -t  1982 'I '10-vu 'rt .trt tit tu T'r 
OT'0IT'0 Oi'r-I'c-i 'ca' ir"9' 1 

Attention is also invited to the ru1 es covcrino thu's, tmdi oilier related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Proc-c'clui'el litles, 1052. 

I '('ii mfd 0 n - I "i - a'" ('-- or -co0-t 'o Atoll-Il T 10ii 2 fi iiñ ftti1'i -t 1001 

ww\v,cbec.ov,ln rtTTIprttt: - . ' - 
For t)ie elaorate, cletatirci cocci latest provisions reining 10 ftltng ot appeal to the higher appellate authority, the 
appellant mat' COiC etc tuc I l'ontoienl tul evebsilu' \VV"t'.Cl a-i-.gov.tn  
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:: ORDER IN APPEAL::  

M/s. Excel Crop Care Limited, 205-209, Bhuj-Mundra Road, Gajod, Near 

Kera Village, Bhuj - Kutchh, Pin Code — 370 430 (hereinafter referred to as "the 

appellant") filed this appeal against Order-in-Original No. 123 to 124/2010-2011 

dated 22.06.2010 (hereinafter referred to as "the impugned order") passed by 

the Deputy Commissioner, Central Excise Division, Gandhidham (hereinafter 

referred to as "the sanctioning authority"). 

2. The brief facts of the case are that the appellant was operating in the 

District of Kutch, availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'). The 

said notification was amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered the 

method of calculation of refund by taking into consideration of duty payable on 

value addition undertaken in the manufacturing process, by fixing percentage of 

refund ranging from 15% to 75% depending upon the commodity. The appellant 

filed claim of Rs. 43,18,739/- for month of May, 2007 & June, 2007 for refund of 

Central Excise Duty,  Education Cess and Secondary and Higher Education Cess 

paid on manufactured goods through PLA. The sanctioning authority vide the 

impugned order sanctioned Rs. 41,55,859/-, pertaining to Basic Excise Duty but 

did not sanction Rs. 1,62,880/- pertaining to Education Cess and Secondary & 

Higher Education Cess on the ground that exemption under the said notification 

was available only to Central Excise Duty or additional excise duty and the said 

notification did not cover Education Cess and Secondary & Higher Education Cess 

and hence the appellant was not entitled for refund of Education Cess and 

Secondary & Higher Education Cess and the excess recredit of Rs. 1,62,880/-

taken by the appellant needs to be reversed and paid by them along with 

interest. 

3. Aggrieved with the impugned order, the appellant preferred this appeal, 

inter-a/ia, on the grounds as under: 

(I) Notification No. 39/2001-CE is issued in terms of sub-section (1) of 

Section 5A of the Central Excise Act, 1944 read with sub-section (3) of Section 3 

of the Additional Duties of Excise (Goods of Special Importance) Act, 1957 and 

sub-section (3) of the Additional Duties of Excise (Textiles and Textile Articles) 

Act, 1978. The said Notification No. 39/2001-CE as amended, exempts excise 

.dutyieviable under the Central Exase Act, 1944, additional excise duty leviable 

underlditional Duties of Excise (Goods of Special Importance) Act,1957 and 
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manufactured and cleared in the specified area for which the said notification is 

applicable. 

(ii) As per Section 93(3) of the Finance Act, 2004 stipulates that the 

provisions of the Central Excise Act, 1944 and the rules made there under, 

including those relating to refunds and exemptions from duties and imposition of 

penalty shall, as far as may be, apply in relation to the levy and collection of the 

Education Cess on excisable goods. 

(iii) The appellant relied on decisions of the Hon'ble CESTAT in case of Bharat 

Box Factory Ltd. reported as 2007-TIOL-1509-CESTAT-DEL and Sun 

Pharmaceutical Industries reported as 2006-TIOL-1444-CESTAT-DEL wherein the 

Hon'ble CESTAT held that Education Cess is also excise duty and refund of excise 

duty should also include refund of Education Cess. 

(iv) The appellant also relied on following case laws: 

Samrat Ferro Alloys Ltd. — 2008-TIOL-2755-CESTAT-DEL; 

Cyrus Surfactarits Pvt. Ltd. — 2007-TIOL-1622-CESTAT-Shrinagar; 

Banswara Syntex Ltd. — 2007-TIOL-553-HC-RAJ-CX 

4. This appeal was kept in Call Book due to appeal filed by the 

department in a similar case in the Hon'ble Supreme Court against decision 

of the Hon'ble High Court of Jammu & Kashmir in case of Bharat Box 

Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision of the 

Hon'ble High Court was approved by the Hon'ble Apex Court and reported 

as 2017 (355) ELT 481 (SC). This appeal was, thus, taken out of Call Book in 

October, 2018 for passing orders. No one appeared for Personal Hearing in 

the matter. 

4.1 The appellant was given opportunity for personal hearing but they did 

not avail. Since, the issue is settled by the Hbn'ble Apex court as stated 

above, I proceed to decide this appeal on merits. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned orders, 

grounds of appeal and written as well oral submissions made by the appellant. 

The issue to be decided in the present appeal is as to whether the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess 

under the provisions of Notification No. 39/2001-CE dated 31.07.2001 as 

amended, or otherwise. 

6. The appellant contented that 'duty of excise' includes Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 
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Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Education Cess and Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Cess. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended. The said notification is reproduced as under: 

'Kutch (Gujarat) - Exemption to excisable goods (except those specified in Annexure) 

and deared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise 

Act, 1944 (1 of 1944), read with sub-sect/on (3) of section 3 of the Additional Duties of 

Excise (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 

section 3 of the Additional Duties of Excise (Textiles and Textile Artides) Act, 1978 (40 of 

1978), the Central Government being satisfied that it is necessaiy in the public interest 

so to do, hereby exempts the goods specified in the First Schedule to the Central Excise 

Tariff Act, 1985 (5 of 1986) other than goods specified in the Annexure appended to this 

notification and deared from a unit located in Kutch district of Gujarat from so much of 

the duty of excise or the additional duty of excise, as the case may be, leviable thereon 

under any of the said Acts as is equivalent to the amount of duty paid by the 

manufacturer of goods other than the amount of duty paid by utili~ation of CENVA T 

credit under the CENVA T Credit Rules, 2001: 

Pro v/c/ed that in the case of a unit having an 0r1gina/ value of investment in plant and 

machinery installed in the factory below rupees twenty crore on the date of 

commencement of commercial production in that unit, the exemption contained herein 

shall apply only for the first dearances up to an aggregate value not exceeding twice the 

value of such investment from the date of commencement of commercial production, in 
each year. 

2. The exemption contained in this notification shall be given effect to in the following 

manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 

of duty paid by utiliation of CENVA T credit under the CENVA T Credit Rules, 2001, to the 
Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 

be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case 

may be, after such verification, as he may deem necessary, shall refund the amount of 

duty paid other than the amount of duty paid by utilization of CENVA T credit during the 

month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant Commissioner or 
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 

on provisional basis by the 15th day of the next month to the month under 

consideration, and thereafter may adjust the amount of refund by such amount as may 

be necessary in the subsequent refunds admissible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91. Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 

section 2, there shall be levied and collected, in accordance with the provisions of this 

Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess 
to fulfil the commitment of the Government to provide and finance universal/sd quality 

basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 

thl5 beha/f, ut/I/se, such sums of money of the Education Cess levied under sub-section 

(11of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 
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92. Definition. - The wards and expressions used in this Chapter and defined fri the 

Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 

the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assiqned to 

them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1)  The Education Cess levied under section 

91, in the case of goods specified fri the First Schedule to the Central Excise Tariff Act,  

1985 (5 of 1986), being goods manufactured or produced. shall be a duty of excise (in 

this section referred to as the Education Cess on excisable goods), at the rate of two per 

cent, calculated on the aq,gregate of all duties of excise (induding special duty of excise 

or any other duty of excise but excluding Education Cess on excisable goods) which are 

levied and collected by the Central Government in the Ministiy of Finance (Depaitment of 

Revenue), under the provisions of the Central Excise Act, 1944 (1 of 1944) or under any 

other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any other duties of 

excise chargeable on such goods, under the Central Excise Act, 1944 (1 of 1944) or any 

other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the ru/es made 

thereunder, induding those relating to refunds and exemptions from duties and 

imposition of penalty shall, as far as may be, apply in relation to the levy and collection 

of the Education Cess on excisable goods as they apply in relation to the levy and 

collection of the duties of excise on such goods under the Central Excise Act, 1944  or the 

rules, as the case maybe." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondaty and Hi'her Education Cess. — (1) Without prejudice to the provisions 

of sub-section (12) of section 2, there shall be levied and collected, in accordance with 

the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 

the Secondaty and Hiqher Education Cess, to fulfil the commitment of the Government to 
provide and finance secondaiy and hiqher education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 

this behali ut/use, such sums of money of the Secondaiy and Higher Education Cess 

levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 

sub-section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and defined in the 

Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 

the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

138. Secondaiy and Higher Education Cess on excisable goods. — (1) The Secondaiy and 

Higher Education Cess levied under section 136, in the case of goods specified in the 
First Schedule to the Central Excise Tariff Act, 1985 (5 of 1985), being goods 

manufactured or produced, shall be a duty of excise (in this section referred to as the 

Secondaiy and Hi'her Education Cess on excisable goods), at the rate of one per cent., 

calculated on the aggregate of all duties of excise [induding special duty of excise or any 

other duty of excise but exduding Education Cess chargeable under section 93 of the 
Finance (No. 2) Act, 2004 (23 of 2004) and Secondary and H(g/ier Education Cess on 

excisable goods] which are levied and collected by the Central Government in the 

Ministry of Finance (Department of Revenue), under the provisions of the Central Excise 

Act, 1944 (1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Hiqher Education Cess on excisable goods shall be in addition to 

any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 

(1 of 1944) or any other law for the time being in force and the Education Cess 

chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 

thereunder, induding those relating to refunds and exemptions from duties and 

imposition of penalty shall, as far as may be, apply in relation to the levy and collection 

of the Secondary and Hi'her Education Cess on excisable goods as they apply in relation 

to the levy and collection of the duties of excise on such goods under the Central Excise 
Act, 1.944(1 of 1944) or the rules made thereunder, as the case may be." 

7.2 Thus, the Education Cess and Secondary &. Higher Education Cess were in 
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nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act, 

2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at 

the rate of 2% and 1% respectively to be calculated on the aggregate of all 

duties of excise, which are levied and collected by the Central Government. The 

provisions of the Act and the rules made thereunder, including those relating to 

refunds and exemptions from duties and imposition of penalty were made 

applicable to the levy and collection of the Education Cess and Secondary & 

Higher Education Cess on excisable goods as they apply in relation to the levy 

and collection of the duties of excise on such goods under the Act. 

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty and when the levy of excise duty itself was exempted by 

way of refund/recredit, then the Education Cess and Secondary and Higher 

Education Cess also got exempted thereby. In absence of Central Excise duty, 

the question of levy of any surcharge or cess or whatever name is called 

thereupon would not arise. CBEC vide Letter F. No. 345/2/2004-TRI(Pt.) dated 

10.08.2004 also clarified that Education Cess is part of excise duty, the relevant 

portion is as under: 

"Letter F, No. 345/2/2004-TRU (Pt) dated 10-8-2004 

The undersi'ned is directed to state that subsequent to Budget, 2004 announcements, a 

number of representations/references have been received from the trade as well as from 

the field formations pertaining to imposition of Education Cess on exdsable goods and on 

impotted goods. The points raised and the clarifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 1ev/able on goods 
manufa ctured prior to iThposition of Cess but deared after Imposition of such cess? 

aarification : Education Cess on Excisable goods is a new levy. In similar cases, it has 

been held by the Supreme Court that if a levy is not there at the time the goods are 

manufactured or produced in India, it cannot be levied at the stage of removal of the 

said goods. Thus, Education Cess is not leviable on excisable goods manufactured prior 

to imposition of cess but deared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 

are deared without payment of excise duty/customs duty (such as clearance under bond 
or fulfilment of certain conditions) would be subjected to Cess. 

aarification: The Education Cess is Iev,ble at the rate of two per cent of the aqgregate 

of all duties of excise/customs (exduding certain duties of customs llke anti-dumpinq 

duty, safe guard duty etc.), levied and collected. If qoods are fully exempted from excise 
duty or customs duty, are chargeable to NIL duty or are deared without payment of duty 

under specified procedure such as dearance under bond, there is no collection of duty.  

Thus, no education cess would be 1ev/able on such dearances. In this regard, letter D. 0. 
No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may also be 
referred to. 

Issue No. (3) : Whether goods (like akoholic beverages) that do not fall under the 
Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 
of CVD), when they are imported into India? 

aarification : As the Education Cess on excisable goods is 1ev/able on goods specified in 
the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are 

nOtspecified are not subjected to the said Cess. 
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Issue No. (4) Whether duties/cesses which either not collected as duty of 

exdse/customs or are collected so but by a Department other than Department of 

Revenue, should be induded for the purposes of calculation of Education Cess? 

Clarification As the Education Cess i calculated on the aqgregate duties of 

excise/customs (exduding certain duties of customs like anti-dumping duty, safe guard 

duty etc.) levied and collected by the Department of Revenue, only such duties, which 

are [a) levied and collected as duties of excise/customs and (b) are both levied and 

collected by the Department of Revenue should be taken into account for calculatinq 

Education Cess.'' 

(Emphasis supplied) 

7.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 again clarifled 

that since Education Cess and Secondary & Higher Education Cess were levied 

and collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable, when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

"Subject: Education Cess and Secondaiy and Hi'her Education Cess - Reg. 

Representations have been received from the field formations, seeking clarification 

regarding the applicability of service tax exemption to Education Cess (refers to both 

Education Cess leviable under Finance (No. 2) Act, 2004 and Secondaly and Higher 

Education Cess levible under Finance Act, 2007), under notifications where 'whole of 

service tax' stands exempted. Apparently the doubt arises in the context of Tribunal's 

Order in the matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 

(2010- TIOL-1659-CESTA T-KOL) =2010(20)5. T.R. 506 (Tribunal). 

2. The issue has been examined. Though Tribunal's Order referred above is in favor of 

revenue, it is inconsistent with the policy intention of the Government to exempt 

education cess in addition to service tax, where 'whole of service tax' stands exempted. 

According to section 95(1) of Finance (No. 2) Act, 2004 and section 140(1) of finance 

Act, 2007, Education Cess and Secondaiy and Hiqher Education Cess are leviable and 

collected as service tax, and when whole of service tax i exempt, the same applies to 

education cess as well. Since Education Cess is levied and collected as percentage of 

service tax, when and wherever service tax i NIL by virtue of exemption. Education Cess 
would also be NIL. 

3. Th1s being the princiole, field formations are directed not to initiate proceedings to 

recover the education cess, where 'whole of service tax' stands exempted under the 

notification. Extending the same princiole, where education cess has been refunded to 

exporters along with service tax, by virtue of exemption notifications where 'whole of 

service tax'1& exempt, the same need not be recovered." 

7.5 In view of above, Education Cess and Secondary & Higher Education Cess 

were part of the Central Excise duty and since the central excise duty was itself 

exempted by way of refund, Education Cess and Secondary & Higher Education 

Cess would also be exempted by way of refund. This view finds support from the 

final order of the Hon'ble Supreme Court in the case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that c/early emerges from the reading of these two circu/ars , that the 

Government itself has taken the position that where whole of excie duty or Service Tax 
is exempted, even the Education Cess as well as Secondary and H,'her Education Cess 
would not be payable. These circulars are binding on the Department. 

21. Even otherwie, we are of the opinion that it is more rational to accept the 
aforesaid position as darified by the Ministry of Finance in the aforesaid circulars. 
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Education Cess is on excise duty. It means that those assessees who are required to pay 

excise duty have to shell out Education Cess as we/I. This Education Cess is introduced 

by Sections 91 to 93 of the Finance (No. 2) Act, 2004. As per Section 91 thereoi 

Education Cess is the surcharge which the assessee is to pay. Section 93 makes it clear 

that this Education Cess is payable on texcisable goods' i.e. in respect of goods specified 

in the first Schedule to the Central Excise Tariff Act, 1985. Further, this Education Cess is 

to be levied c 2% and calculated on the aggregate of all duties of excise which are 

levied and collected by the Central Government under the provisions of Central Excise 

Act, 1944 or under any other law for the time being in force. Sub-section (3) of Section 
93 provides that the provisions of the Central Excise Act, 1944 and the rules made 

thereunder, induding those related to refunds and duties, etc., shall as far as may be 

applied in relation to levy and collection of Education Cess on excisable goods. A conjoint 

readipg of these provisions would amply demonstrate that Education Cess as a 

surcharge, is levied 2% on the duties of excise which are payable under the Act It 

can, therefore, be clearly inferred that when there is no excise duty payable, as it is 

exempted, there would not be any Education Cess as well, inasmuch as Education Cess 

2% is to be calculated on the agaregate of duties of excise. There cannot be any 

surcharge when basic duty itself is NiZ 

24. For the aforesaid reasons, we allow these appeals and hold that the appellants were 

entitled to refund of Education Cess and Higher Education Cess which was paid alonq 

with excise duty once the excise duty itself was exempted from levy. There shall, 

however, be no order as to cost." 

(Emphasis supplied) 

8. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Rs. 1,62,880/- of Education Cess and Secondary & Higher 

Education Cess. Accordingly, I allow the appeal filed by the appellant and set 

aside the impugned order to this extent. 

S. 3141ç,lcbClCl cc1RI  3T tT14c.I'I i'+&)4x1 i4l 1Ic1I 

9. The appeal filed by the appellant stands disposed off in above terms. 

By Regd. Post AD. 

(HI' 'icIk) 

31I1cfc1 (3i'1)i) 

To, 

M/s. Excel Crop Care Limited, 205- 

209, Bhuj-Mundra Road, Gajod, Near 

Kera Village, Bhuj - Kutchh, Pin Code 

— 370 430 

?t. L.cIc1 r t., 205-209, 3r- 

J1c(J , d ql;g, air - 

9O Wo. 4TMi, j o1 c — 

Copy to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action. 

3) The Assistant Commissioner, CGST & Central Excise, Division-Bhuj, for 

further necessary action. 

) Guard File. 
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