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1ftftT ,lif -a-i (Order-In-Appeal No.): 

KCH-EXCUS-000-APP-019-TO-025-2019  

job! 

Date of Order: 31.01.2019 
Hfl 4t'ff1Th/ 

Date of issue: 
06.02.2019 

I1T H9 3T1 (3I), loiolk IJ 1Tft1/ 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

sne sT/ ers sn/ dsI5o/e4is'e 3TP9i, (recqie 9J,ie'/ /leIs/ acf 

ueiie /siee'I /sTtthar] aici e flIci "ti/i 

Arising out of above isientioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajlcot / Jamnagar / Gandhidham 

1'f1'to1  &if'ti/i '5T9T98T /Name & Address of the Appellant & Respondent 

1. Shri. Shri Jograjsingh Hadwatsingh Sodha, Railway Yadei' Nogar pShGandhidham. 

2. Shri. Shriram Sonaram Visnopi, Indira nagar, Mithi Rohar, C'andtsid,barn. 

3. Shri. Remaram Ketaram Saran, Slum Area, Railway Colony, new l(andla, Kutch 

4. Shri. Chakharam ketaram Siyag, Slum Area, Railway Colony, Nevr Kandla, hutch. 

5. Shri. Bhagwati Becharbhai Solanki, House No. 153, maheshwari Nagar, gandhidham-370201. 

6. Shri. Narshibhai J. rathod, House No. 47, Dhobighat, new Sudanpuri, Gandhidham-370201. 

7. Shri.Parmanand Gaurakhnath Maurya, Hiouse No. B-661, Rotary Nagar, Sec-6, Gandhidharn-370201. 

 l/ 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following way. 

'-Oci cp-te 'ie rile ver t1 icii  Sr r91lillf r9t91 3T't'I'F, 91J111 ec'41t t01 3tfI1ftPL1944 ' 51101 35B Cci 'IC to (st aT 

1994 'tlTtf 86 'F slci'le leRci "t'ig 't SIT / 
Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Fmance 
Act, 1994 an appeal lies to:- 

'tpft ct'ic 'tll.ii lri,, tti't'r .'tcqt't't 'tv'F Sr tci'e  a~t'tftat riietIhi"i ' lk5irct 'Tie, 01 '-'Ci',' ST 2, SIlT' 'F'5.M, 94 

rttei4l a1Il/ 

The special bench of Custor a, Excise & Ser,ce Tax Appellate Tnlninal of .Veri. flock No. 2, RE. Puram, New Delhi in all 
matters relating to classification and valuation. 

e't'ttcs 'ft'-aci 1(a) ST5fP 9T( apft'tuf t TSIT9T iPT '1 48 e'ft/i' '41ci 'tfr  sjac rr'T 8ct-c  e'flefle s'maTktt01r (maTe) ' ef8rrr ikaTer 

ooaTot-fl SITl'T I!
- 

To the West re'-ional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2'- Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 rn case of appeals other than as mentioned in para- 1(a) above 

a848s     1li1lT'Cc5Ici ljc9t(3rftce)6l'tci"ft2001 ee6 or91I srlftSTFirirk'.le'{ EA-3tat 

eeTC1CTSITfl/ I 5.141 911 ¶9, SITI'Cc'1It 't[019tTf '-'41'S $11111rafrt901CT9SrrSf 4tl'II eSif 5 SiltS CTST9Ti'IlST, 5 

lIT 515155: 1,000/, 5.000/- 't'1,8 3PT91 10,000/- 91ST SIT 18srff1ar "on '(O  '.8i ewe  'll'S 'cc CT 50 'InC 5511/ OCt 5S55T 50 
afti e/feo epw  'so 'srrni1, 'tPTfirrr a 111s55e5r5t4t errtsi c-ie't' 'tI"tecic s eii1lje'i, Ost citi 'ti/i ei(tcc 51w ivci 

TCTsli'llCTl1/IW'tI'tTiPT0T9 35151iiI  it-g)'ti eiiarresrfifo a'[141c s9reTf8wTer4lellsti I91siw 3aTsr0Ci/ 4 ) 

I' 351Ct01r-'TT 919500/- essi SIT fT5TTJ511F 5/Slt f1T 't".'ll STilT  1/ 

The apneal to the Aopellate Tribunal shall be filed in qusdruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Apoeall Rules 2001 and shall be accompanied agarnst one which at least shoul:1 be accompanied by a fee of Rs. 1 000/-
Rs.5000/- Rs.'lO,OOO/- where amount of cfiitvclemand/interest/genalty/refund ic. upto 5 Lac. 5 Lac to 50 Lac and above 0 Lac 

respectiveli in the form of crossed hank draff in favour of As'S ,.e"i'clrar of braiiclt of any no'minated public sector bank of the 
place where the bench of any nominated public sisInt bank of tin' lacc where the bench of the Tribunal is situated. Application 
made for grant of stay shall e accompanied by a fee oF Rs. 3110/ 

55/148.1  /t/T18'fr''i SI1TIT 3f'TISIT, l8si slfill/1lTil, 1994 'il rner 86/flit t49110 ilSTSIr 1e'iei, 1994,,t 'i/1'TTS  9(1) 115151 ¶5151/fT's ties S.,T.-5 51 

STr51T8e1 nW91ffT!'sO1SITi51I511 515015 55Th1 4 iRt1w4i 1 k 0T's'stiSitt 01(5.18 Ie(8 '4'IiPiI 51(48 C 51119115155iE1 

'f7T OCt '415 97'trf'T. "151 csis" R f,olli',l'IlRT'T SITT 5 41151 5T'ST/151T9T, S9T  5 i-II'S 'ST cisc 'e't, 5cm e'114 CT 50 ci's lTFtf'1lCt 51554150 STTCtSIWIJ 'F 

11OCT15 5101  15551: 1,0,00/- e58, 5,000/- .15.1 3P4ST 10,009f-_ci 'Fr t51irtftiT sf's' 'fT'il 'fT  11511 '-II fktT(fiOT ev'ti 'Fr /1ST91'F, 5TCF1ilTT st4848e 

rii'.itRi's 4/f Cl!'S 'F 5151 iCt ePieit It 9115 'tiTl,tfl ill ci'tlsc'ie stsf e 51w lTtt iITfT '.1IIITl'st 51St T01 el -s (TilT 531T9T ST(T I stefl1rr cite 'so 

01	 01 Cr01511 'sTilT eri/'s igi '114(51ST ar'IT#lCt S9T9T%'lcsor 4( situ' flillf"* I 55PT'f se51sr (aT 31PTT) 51 f/o, 3tr51o5501 51 CT's 500/. cot 'so I51ISTPTCT 

eii 'tm-ti TiTt  1/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate Tribunal ShaJI be fifed in quadruplicate 
- in Form S.T.5 as prescribed under Rule 9) of the Service Tax lTules, 1994, and Shall be accompanied by a copy of the order 

appealed against (One of which shall be certilied copy) and should be accompanied by a fees of Rs. 1000/- where the amount of 
service taxTie interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest 

demanded & penalty levied is more than live lakhs but not exceeding Rs. Fifty 1.,khs. Rs.10,000/- where the amount of service 

tax & interest demanded & penalty levied is nisice than Oft-," Laizhc rupeiss, in toe form of crossed bank draft mfavpur of the 

Assistant Registrar of the bench of nnrnin.sted Pubis: Sert,,i i'c. t ,,11. ol the :'lsicc where the bench of Tribunal is situated. / 
Application made for grant of stay shall be accoriipa'iic'd be a fee of I-fa.5110/-. 



(i) lini si zr, 1994 sliD 864ff IT-01TPlT (2?  iT (2A) f it4f 4) i4i ir4)er, ffgi tfflli ,fIeI, 1994, fffTtf 9(2)rr 9(2A) 7 
'rt S.T.-7 *gT1(tTE4TiT  S1irt, ili9Pfit ciC 1iJS  3P1'T )ft (3T'ftef), I5ftif c'lIC ii rrfttrsrffir4f1iuii iee af(ii 

The appeal under sub section (2) and (2A) of the Section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed under 
Rule 9 (2) & 9(2A( of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner Central Excise 
or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed by the 
Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax to file the 
appeal before the Appellate Tribunal. 

(n) 
4ff)r(1 54f1fririr, 19944ff ffflT 83 it4 - ,i ITff, itt 3ft9{  3atTfttDt )f'flii aTff Ii1i  tjeai,/ffirr crsriiT 
tt 10 9fffra (10%J, ra 'wi rca galel ifffe.ff, 'it tr1irr, ait ace fTfii1ffe , ttT 'ireirficqi cri, a'irtrf1i ia am1t sii'1  an ('ff aiff 
caP arffThaffaarbrear.Ps arrcP arftlaaff'n 

mTg3r000 "wpaa"fffa qrrTha 
(i) flitTillaDia 
(ii)  
(iii) Piri c -n ff ft-re €ffi )1c140 ffititttt 
- cer a flit itt aitt itam flcciTc ( 2) :fgft 2014 )tgz sp)ffc(ffi ur%arli epra-  ¶laiart1re ag i 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made applicable 
to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal on payment 
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute, 
provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

(C) Revigion,..app(icatio to GovelnmentofIiu a: 
itt at4Tr 7 çatttruj eilFT Pv1iwi .iie'ii a, eIo rm irflfftnr, 1994 4ff tITtT 35EE lit ira-if iraa a srtracr star afa-, io a'n', 
piPtvraicci art, 11ie '1liae, nate fPitpi. ei'iiaf1re sflsta fl'  cse, eec wr4 eftliiaPl1O001,4ftflt'n aici 
A revision application lies to the Under Secretary, to the Government ofndia, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Dee)) Building, Parliament Street, New Delhi-1.10001 under Section 3SEE of the 
ClaA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35 ibid: 

aiaftIaaiaaiaaa syTrrareflre-fl rrerrftdlai sieigjaqi'mira tic stl*tfLreit'ti si rfdff4'iirrc ilif 
tt)1n iTSTt4RiIc ttel-ti'j, nt Ta-cl ' 'nar uTalgtt itea'I a sloe, tainai) irrilieff a1stii a-a-ttai/ 
In case of any loss of goods. where the ross occurs in transit fiom a factory to a warehpuse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

lPTflU?eTPitafftttaltt4ff'I4l gil 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods whih are exported to any country or territory outside India. 

Irt Cc'iIC i11stttstt5i, uiia irtifS1a-v aittR'ci gj I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

i-ioia P tPrsfPaiaarcffi gge iD ilir 3 TffiiFsit enii(3l41a) 
airrcrflisfllmaa (a' 2), 198 4f1 tlitl 109'i PO ) ifitt SISISTI 411 anirrarca 
Credit of any duty allowed to be utthzed towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Lornmissioner (Appealsf on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

aisci EA-8P sft4itliatzj .'iicc Ijea (Sr ffflc4liq'4), 2001, fllce 9 Pstmftrfliittflig*, marffrli +tn P 
3 ifl  P iclPf 4ff  n'P  r)t I dna' Ttrr9 PeTit ffSr strict a ij{),  inSet 4Tt  it iilPiii 'dlii stilt aTft9 trfit4tlilaftiT anile i[tin 3fflIlP'itr, 1944 

8Tit35-EEaolflttm'3ir4fttaTtSr ac TirrTR-6 effi e"ie ei4rftti/ 
The above application shall be made in duplicate in Form No EA-8 as specified under Ruled  9 of Central Excise (Appealsi Rules, 
2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeai. It should also be accompanied by a cqpy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Malor tread of Account. 

erg eati n'tai tDT a-FE st'Dt ii mitt tar 51 fiT e"ic 200!- ttT rprfiiirr civ sfre ari +ii',i teai 1tt ciii a'ie st "eiclgl at c.'i'i 1000-! ar 
I .  

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less and 
Rs. 1000/- where the amount involved is more than Rupees One Lac. 

astir a ci ia iii wa-ia-cr 4f itt siTliw ia ccstcr P f1i jea at  'ptmer mn.)a- ma (lien aici a-cfa-i tar a gist 4ff 
a cci a ftrt iuziTffferf sr4ffi'frzr iitittrarUr uT ru mfla in P*ir enain tnt t(tt zailrclr (Pu aid I / In case, if the order covers various 

numbers of order- in Onginal, fee for each 0.1.0. should be paid in the aforesaid manner, not withstanding the fact that the 
one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid scriptona 
work ii excising Rs. 1 Iakh fee of Rs 100/- for each. 

.-qitilnii st%flratr, 1975, P sttt-1 P 19sttt '(C Ett tta it'PTtt SIRTI '.i(P 'it)Poi 6.50 e'i1i an '-aiciac cjsa ftPzcrmrr gait 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp of 
Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

lirr&zr areri rca fictian spfleftzt ,uuif1iai'iT (alP )'lifP)[ffeic"fl, 1992 P w(Pst rcP irta ctsrf1trrr aai1i ut afiffii c,tii tifi fPiri4t 
/ 

Attention is also invited to the rules covering these and other i-elated matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

4ft at4ffct itiliffa- anli P craThnt 'aria, (Pst sfrr ,i4)ccimi tlTailiift P (Pu, 3TIftiiIT4f flr,iiiflsr Ilcaige www.cbec.gov.in  'ifr Pa 

For e'elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.m - 
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::ORDERN f\PPEAL 

The present seven appea5 have been fi'ed by the Appellants 
(herein after 

referred to as "Appellant No.1 to Appettant No:7) as detaUed in the Tabte betow 

against Orders-in-Original No.. (hereinafter referred to as 'the impugned orders') 

shown against each appellant, passed by the Assistant Commissioner of Centra' 

GST, Rural/Urban Division, Gandhidham (Kutch) (hereinafter referred to as 'the lower 

adjudicating authorities'): - 

Sr. 
No. 

Appeal 

No. 

Appellant 
No. 

Name of the 

Appellant 
(SlShri) 

Order-in- 

Original No. 
& Date 

Passed by Service 
Tax 

involved 
(Rs.) 

V2/249/GDM/2017 Appellant 

No.1 

Jograjsingh 
Hadwatsingh 
Sodha, 
Yadev Nagar 
•PSL, 
Gandhidham 

Gandhidham 
-Kutch. 

6/AC/2017- 

18 dated 
8.12.2017 

Asstt Commr, 

CGST Rural 

Division, 

Gandhidham 

26,11,095 

2 V2/265/GDM/2017 Appellant 
No. 2 

Shriram . 
Sonaram 
Visnoi, Indira 
Nagar, Mithi 
Rohar, 
Gandhidham 

7/AC/2017- 
18 dated 
29.12.2017 

Asstt Commr, 

CGST Rural 
Division, 
Gandhidham 

33,80,430 

3 V2/266/GDM/2017 Appellant 
No. 3 

Ramaram 
Ketaram 
Saran, Slum 
Area, 

Railway 
Colony, New' 
Kandla, 
Kutch. 

8/AC/2017- 
18 dated 
29.12.2017 

Asstt Commr, 
CGST Rural 
Division, 
Gandhidham 

25,14,251 

4 V2/267/GDM/2017 Appellant 
No. 4 

Cnakharam 
Ketaram 
Siyag, Slum 
Area, 
Railway 
Colony, New 
Kandla, 
Kutch. 

9/AC/2017- 
118 dated 

29.12.2017 

Asstt Commr, 
CGST Rural 
Division, 
Gandhidham 

28,50,781 

5 

6 

V2135/GDMI2O18- 
19 

Appellant 
No. 5 

'153, 

Bhagwati 

Becharbhai 
Solanki, 
House No. 

Maheshwari 
Nagar, 
Gandhidharn 
—370201 

2/GST/AC/2 
018-19 
dated 
2.5.2018 

Asstt Commr, 
CGST Urban 
Division, 
Gandhidham 

10,53,146 

V2137/GDM/2018- 
19 

Appellant 
No. 6 

Narshibhai J. 4/GSTIACI2 
Rathod, 018-19 
House No. dated 
47, 2.5.2018 

Asstt Commr, 
CGST Urban 
Division, 
Gandhidham 

27,39,097 

Paoe No.3 of8 
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V2/40/GDM/2018- Appeer. 

19 No. 7 

y..se P. 

7 YJGSTIACI2 

018-19 

dated 
2.5.2018 

Asstt Commr, 

CGST Urban 

Division, 

Gandhidham 

7,62,851 

3r 

ctor 
dhicçr 

270 2C 

4 

V2J2 267/3DM2O17 & V2i3f37 & 40/GDMJ2O18-19 

2. The brief facts of the ore th?.t scrutiny of' documents of MIs. 

Mahadeshwar Logistics revealed Tho abov•-m.ntioned appellants had provided 

cargo handing service during FY 2T.12-'3 to 23-i6 and cotlected service tax from 

the service receiver but had not i'osd the senice tax into Government account. 

Statement of the appellants weri: ccrded 't/ifl they admitted that they had 

collected service tax had deposited vre ts scg with interest during F.Y. 2015- 

16 & F.Y. 2016-17 and also paid ee fo a'ed filing of ST-3 returns. Show 

Cause Notices were issued to th eian oposing recovery of Service Tax 

under proviso to Section 73(1) of Hrance Act. 1994 (hereinafter referred to as 

"the Act") along with interest unde Secon 15 o The. Act, imposition of penalty under 

Section 78 of the Act and recovei' C:H ; feen der Section 70 of the Act read with 

Rule 7C of Service Tax Rules, 19 cr faUure :o rile ST-3 returns and appropriation 

of service tax, interest and late fe paid by Pv appeliahts. The lower adjudicating 

authorities vide impugned orders confmed Srcs Tax along with interest, imposed 

penalty equal to service tax undi Se.c.io 78 of the Act and ordered to recover 

applicable late fee for fathure to fik ST-3 returns time and appropriate service tax, 

interest and late fee paid by the ap:earits. 0 
3. Being aggrieved with the impcg.ned o;Ths•  appellants preferred the present 

appeals stating that the findings of to frwei acL;cating authorities are not justified 

and bad in law and the orders have w;c;nglv ccnfH- ed service tax along with interest 

and wrongly ordered for recovery o icte fee under Section 70 of the Act and wrongly 

imposed penalty under Section 78 ci the Act. 

4. Personal hearing in the matter was attended by Shri Abhishek Doshi, 

Chartered Accountant on behalf of these 7 areiIants, who reiterated the grounds 

of appeals and submitted written F'H submissbns to say that the fraud has been 

committed by their common Accountavt who get money from them but did not pay to 

the Government account; that when they came to know (they filed FIR with the 

Police) and they started paying serc tax before inquiry was started by DGCEI and 

Page No. 4of8 
\ ,1\.\;\ 

; 



5 
Appeal No. V2/24). . to 2671GDM12017 &V2/35,37 & 4OIGDM/2018-19 

they have paid entire service tax; that on FIR lodged by them, Police investigated the 

case and also lodged/filed charge sheet in the Court of Law; that the Accountant is 

still in judicial custody/behind bar even after so many month; that they plead only 

non-imposition of penalty under Section 78 of the Act as fraud has been committed 

by the Accountant and not by them as has been held by the Hon'ble CESTAT in the 

cases of Hemangi Enterprises reported as 2015-TIOL-2184-CESTAT-MUM, Ganesh 

Enterprises reported as 2015-TlOL-1650-CESTAT-MUM, Shri Sal Enterprises 

reported as 2015-TIOL-1586-CESTAT-MUM; that they requested to set aside penalty 

imposed and save them from double jeopardy/double loss. 

FINDINGS:  

5. I have carefully gone through the facts of the case, impugned orders, grounds 

of appeals and the submissions made during personal hearing. The issue to be 

decided in the present case is as to whether penalty equal to service tax involved, 

imposed upon the appellants under Section 78 of the Act is correct or not. 

6. I find that the appellants have not contested demand of service tax and 

interest thereon and late fee for delayed filing of ST-3 returns under Section 70 of the 

Act read with Rule 70 of Service Tax Rules, 1994 during personal hearing as these 

were due to be paid by the appellants having not paid due service tax in time. Hence, 

the impugned orders confirming demand of service tax along with interest and for 

recovery of late fee for late filing of ST-3 returns are upheld and appropriation of 

amounts deposited by the appellant vide the impugned orders is also confirmed. 

7. Regarding imposition of penalty under Section 78 of the Act, the appellants 

have contended that the fraud has in fact been committed by their common 

Accountant who got money from them but did not pay to the Government account; 

that they filed FIR with the Police when they came to know and they started paying 

service tax on their own before inquiry was started by DGCEI and now they have 

paid entire service tax; that on FIR lodged by them, Police have investigated the case 

and also filed charge sheet against their common chartered accountant in the Court 

of Law; that the said Accountant is still in judicial custody/behind bar even after so 

many months and submitted copy of FIR filed by them against the Accountant with 

the police. I find that the appellants in their respective statements have deposed that 

the said common accountant had collected cheques from them for depositing service 

tax into Government accountant but had not deposited the service tax into 

Government account and had transferred/withdrawn the amount of cheque in his 

personal account and had shown the services as exempted and the amount of 

dheques as exempted income in their Books of Accounts and ST-3 returns, however, 

th appellants have paid service tax when they came to know this fraud and have 

alsostarted paying interest. I find that all these 7 appeflants have correctly contended 

Page No. 5 of 8 
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that their ápmmon accountan hi 

received cheques for deposUn 

accountant did not de.o&t sr' 

evidence on record to prove cu:;: 

that the police have lodged FI 

iaud Yem inasmuch as the accountant 

ornrnent account, however, the 

:mrnent. account. There is no 

art with the consuftant. I also find 

of the appeflants against their 

common Accountant and the apoo. :. en nade coliUding party with the 

consultant in the FIR and the 'Co: tak 3zance of this fact and charge- 

sheet has also been fiied by the co' .beo e Honbie Court against the said 

Accountant. I further find that the a.:nts h ac entire service tax before inquiry 

was initiated by DGCEi/departmo:t..€nce, in :ie facts of these cases, I find no 

malafide intention or men's rca on oth pants to evade payment of service 

tax and therefore. penaity urtder Sa'n 18 he Act is not imposable on the 

appellants. The case laws relied ucr y  the zpn'eIiants are applicable in the facts of 

the present cases and the facts veel tha' the accountant has defrauded the 

appellants. 

.7.1. I find that the Hon'ble CEST'T, Mum;E :r the case of Ganesh Enterprises 

reported as 2015 (40) STR 791 (Tn. t.m.) ho hed as under: - 

5. The present Revenvss el is cn.v cr imposition of penalty under 

Section 78 and restoration . thn penafty Ps. 20,000/- imposed by the 

original authority which w'a.: ,soced ..5yie Commissioner (Appeals) to 

Rs. 500/-. From the entire pccsedings, observed that appellant have 

been making submission bo -e the Adjudicating Authority and before the 

Commissioner (Appeals) the they did rot have any intension to evade 

service tax as they have. bon' naking cash payment to their consultant, 

who was assigned the job ibr ccn?putlng ;!IT1O sen/ice tax and depositing in 

the bank and also filing The ;i.:rn pehocYcaliy. However, consultant has 

not deposited cash given to i- /rn as sen'e tax in the bank and consultant 
defrauded the respondent. v:en thfs :act came to the notice, the 
department has initiated Th,'ssüation....d. Commissioner in respect of 
dropping penalties recorded s :rindings &'a tinder: 

I find that the appellants have claimed that they had appointed the 

consultant Shri Arnol Adhcv fc meJ. tax calculations, payment of 

service tax and submission ni ;'turn etc. id they were paying cash to the 
consultant for the paymert of service tax and the impugned case is 

outcome of investigations conducted by the Department at the end of the 

said consultant. I find that 'c contrail evidence has been brought in the 

investqations in this regard to prove that the amount was not being paid 

by the appellants to the consultant for the  payment of service tax to the 
department or the appellants were colluding with the consultant. The show 

cause notice states that the departrnent has filed F. I. R. with the police 

authorities for the frauduenr act on the part of the consultant. The 

appellants also not been named in the i.R. along with the consultant. 

The Id. Adjudicating Authority has not accepted the plea of the Appellants 
regarding payment of amo'int of service rex to consultant and their bana 
fide belief that the consultant has deposited the amount, on the grounds 
that they has not ascertahied The authenticity of such payment from the 
jurisdictional service tax Sunerintendent. In view of the these facts that 
there is no evidence on record to prove collusion of the appellant with the 
consultant and the fact that the appellants are not made party in the FIR 
filed against the consultant and it/s the consultant's fault, the changes of 
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fraud or collusion or wilfUl misstatement, or suppression of facts with intent 

to evade payment of duty do not stand against the appellants. Accordingly 
the appellants are not liable to any penalty urder Section 78 of the Act. 

Further, in view of the said facts an extremely lenient view is called for 

while imposing the penalty under Section 77 of the Act for not filing the 

returns as the appellants had entrusted the said lob to the consultant who 
was found to be involved in a fraud and there is no evidence contra,'i to 
the appellant's claim or their collusion with the consultant. 

From the above findings of the Id. Commissioner (Appeals) where it can  

be seen that the same is disOussed in details that regardinq the fraud 

committed by the consultant with the appellant for not depositing service 

tax in the Government's account for which FIR proceedings also initiated 

aqainst consultant by the department, which clearly shows that it is not the 
appellant who has committed an offence of non payment of service tax, it 

is the consultant, who has defrauded them therefore there is reasonable 
cause for waiver of penalty under Section 78. Accordingly Id.  

Commissioner (Appeals) has correctly set aside the penalty imposed 
under Section 78. As regard the reduction of penalty under Section 77 

from Rs. 20,000/- to Rs. 500/-. On the same fact Id. Commissioner 
(Appeals) has exercised his discretion in reducing penalty from Rs. 

20,000/- to Rs. 500/-. In my view there is no reason to interfere in the 

findings of the Id. Commissioner (Appeals) who has reduced penalty by 
proper application of mind therefore upheld the impugned order and 
dismiss the appeal of the Revenue. CO is also disposed of accordingly. 

(Emphasis supplied) 

8. In view of above, uphold the impugned orders confirming demand of service 

tax along with interest and imposition of ate fee for delayed filing of ST-3 returns, 

however, I set aside penalty imposed on the appellants under Section 78 of the Act 

and allow appeals filed by the appellants to the extent of non-imposition of penalty 

imposed on them. 

S. 3i4'cPçt31 4c1IU 7I$31'fle1 i1iciji jicl-c1 c1' 1'q  IlctI 

9.. The appeals filed by the appellants are disposed off in above terms. 

\ 
- .j'iN 

• 

'.1 ci1 b3) 

crTT 31Id (3ft) 

By Speed Post 
To, 

1 Shri Jograjsingh Hadwatsingh Sodha, 
YadevNagar PSL, 

Gandhidham, 

Gandhiaham-Kutch. 

cijcj1h 
g(pc l.U'th1c1., 

____ 

2 Shri Shriram Sonaram Visnoi, 

Indira Nagar, 

Mithi Rohar, 
Gandhidham. 

*-ii-i 

RQJ 

3 Shri Ramaram Ketaram Saran, 

Slum Area, Railway Colony, 

New Kandla, 

Kutch 

Ti)41 

, 4 Shri Chakharam Ketaram Siyag, 
Slum Area, Railway Colony, 
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New Kand, Kutch. 

5 Shri Bhagwati Bechbha . .. .fTcfl 

House No. 153, 

Gandhid ham — 3O 2 

6 Shri Narshbhai J. Fthc.:L 

House No. 47, 
New Sudanur, 
GandhidhEm--37Q23 

7 Shri Parmanand Gaerkhnah 'yn. 
House No. B 661, 

Rotary Nagar. Sector 6, 

Gandhidham — 370 201 

Copy to:  
1) The Principal Chief Conmisr. OGST & 3entr' Excise,. Ahmedabad Zone, 

Ahmedabad for kind informatft ;se. 

2) The Commissioner, CGS c ntr Exc., . Ganari: m ommissionerate, 

Gandhid ham (Kutch) or nece.ssy cton. 

3) The Deputy/Assistant Comc.r. Cer'.r Urban Division, Gandhidham 

for necessary action. 

4) The Deputy/Assistant Comr Oentai GST Rural Division, Gandhidham 

for necessary action. 

) Guard File. 

6) F.No. V2/265/GDMI2O17 No. V2/266/GDM/2017 

8) F.No. V2/267/GDM12017 9) V2!35/GDM/2018-19 

10) F.No. V2/37/GDM/2018- ii) F No. V2/401GDM/2018-19 
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