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Appeal No: V2/36/GDM/2019

i ORDER-IN-AD

¢

M/s Kandla Poﬁ 'i‘rust, (presently  known as Deendayal Port
Trust) AO Building, PO Box NO. 50, Sector-8, Gandhidham,
Kutch(hereinafter referred to as “the appellant”) filed the present appeal
against. Order-In-Original No. 21/JC/2018-19 dated 31.12.2018
(hereinafter referred to as “impugned order”) passed by the Joint
Commissioner, Central GST & Central Excise, Kutch, Gandhidham
(hereinafter referred to as “the adjudicating authority”).

2. Brief facts of the case are that during the course of CERA Audit
and scrutiny of Service Tax records of the appellant for the period from
2013-14 to 2015-16, the CERA Audit has observed that the appellant
was taking services of Central Industrial Security Force (hereinafter
referred to as the ‘CISF’) for its Ports located at Kandla and Vadinar. The
Kandla Port and Vadinar Port are separately registered with jurisdictional
authorities and having separate Service Tax Registration. The
Gandhidham office of the appellant was making payment of all services
received from CISF for both the Ports under reverse charge mechanism
(RCM). The input service credit of the total service tax paid towards
services from CISF on account of Security Services was availed by the
appellant (KPT). The appellant did not take registration as ISD and failed
to distribute the Input Service Tax Credit of the services of CISF utilized,
in proportion to the turnover of Kandla Port and Vadinar Port in terms of
Rule 7 of Cenvat Credit Rules, 2004 (hereinafter referred fo CCR,
2004). As the above omission resulted 'in excess distribution of Input
Service Tax Credit of Rs. 93,64,183/-;‘ a Show Cause Notice dated
20.11.2017 Wasfissued'to the appellant. The Adjudicating Authority vide
OIO No. 21/JC/2018-19 dated 31.12.2019 confirmed the demand under
Rule 14 of the CCR, 2004 read with Section 73(1) of the Act, 1994
alongwith interest and imposed penalty of Rs. 10,000/- under Section 77
of the Act,1994 for filing incorrect returns and equal penalty under

Section 78 of the Act, 1994 read with Rule 15(3) of the CCR, 2004 for

non-maintenance of separate accounts as required under Rule 6(3) of
CCR, 2004.
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various grounds as under:

(i) that the appellant is a major port and for its secﬁrity, personnel is
required at Kandla Port and Vadinar Port. The ap'pell\ant had deployed
total 393 CISF staff , out of which only 22 schrity‘stéff were working at
Vadinar. B

(i) that the invoices of input services of security seﬁices from CISF
were received by Gandhidham unit, paid by (Z-andhidharh unit and credit

also availed by Gandhidham unit.

(iii) that CCR, 2004 does not mandate that services should be received
only within the premises of a registered person. As the said services were
received and used by the appellant, there was no question of distributing
the credit to Vadinar Port as very few staff members of CISF were

deployed at Vadinar.

(iv) that entire credit is cléarly admissible as the staff deployed at
Vadinar is also for security of the appellant and the services are clearly

utilized for providing taxable output service.

(v) that in terms of provisions of Rule 2(1) of the CCR, 2004 services
received by the appellant from CISF are used for providing output
service, it is an input service for them and therefore they are eligible for
the credit. In terms of provisions of Rule 3{1j and 3(1a) of the CCR, 2004,
they can avail credit of service tax leviable under Section 66 or 66A/B of
the Finance Act and SHE Cess and Krishi Kalyan Cess as they are

providing taxable services beéti frpm Kandla Port and Vadinar Port.

(vi) that both the units Kandla Port and Vadinar Port are under the same
entity Kandla Port Trust bearing PAN AAALKOO46N and the input service
credit relating to security service availed is related to the business of
providing taxable output service. Hence the input service tax credit

cannot be denied.

(vii) that Vadinar Port is also providing taxable output service, even if
the said service is assumed to be used partly for Vadinar Port, still the

_appellant is entitled to avail the credit and thus there is no question of
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denial of credit. Though service is received by Kandla Port only and
hence by availing credit at Kandla Port, even if it is presumed that
service is received at Vadinar Port no extra benefit accrues to them and

there is no loss caused to the Department.

(viii they rely upon CBEC Circular No. 1063/2/2018-CX, dated
16.02.2018 giving details of Orders of Supreme Court, High Court and
CESTAT accepted by the Department and on which no review petitions
have been filed wherein they have referred to the Hon’ble High Court of
Gujarat order dated 08.01.2016 in the matter of CCE Vs Dashion Ltd.
[2016(41) STR 884 (Guj.)].

(ix) the denial is not sustainable on the ground that mandatory pre-SCN
consultation was not granted to them as mandated vide CBEC Circular

No. 1053/02/2017 dated 10.03.2017.

(x) that impugned order denying CENVAT credit and imposing penalties
be quashed and set aside. They have requested to consider the
submissions made before the adjudicating authority. That extended
period of limitation cannot be invoked, interest and penalty cannot be

imposed on them when demand of tax is not sustainable.

4. Dr. Nilesh V. Suchak, Authorized Representative of the appellant
appeared on behalf of the appellant for the personal hearing and
reiterated the submission of appeal memorandum and submitted

additional submissions for consideration.

5. I have carefully gone through the facts of the case, grounds of
appeal and written and oral submissions made by the appellant. The
issue involved in the present appéal for determination is whether the
excess Input Service Tax Credit availed by the appellant without taking
registration as ISD and also not distributing the credit to Vadinar unit is

correct or not.

6. I find that the appellant has fervently contended that, the

ﬁ,:;jg;_ppellant is a major port and for its security, personnel are required at

) 4 KandlaPort and Vadinar Port; that CISF had deployed total staff of 393
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for the appellant, out of which only 22 security staff were working at
Vadinar Port; that the invoices of input services of security services from
CISF are received by Gandhidham unit, paid by it and credit is also
availed by them. They further argued that, there is nothing in the CCR,
2004 that mandates that services should be received only within the

premises of a registered person.

6.1 To understand the issue, I would first like to explain the concept
of Input Service Distributor (fSD]. This concept was first introduced in
the year 2004 and is defined under Rule 2(m) of the CCR, 2004 as under:
(m) — ‘input service distributor’ means an office of the manufacturer or
producer of final products or provider of output service, which receives
invoices issued under rule 4A of the Service Tax Rules, 1994 towards
purchases of input services ahd issues invoice, bill or, as the case may
‘be, challan for the purposes of distributing the credit of service tax paid
on the said services to such manufacturer or producer or provider, [or an

outsourced manufacturing unit] as the case may be;

In simple words it means an office of the manufacturer or service
provider which receives invoices towards purchases of input services
from the providers of input servicé‘ and further distributes the credit of
service tax by issuing anOI\,C bill or thallan to such manufacturer or
service provider. In order to pr ov1de a mechanlsm whereby the tax credit
could be passed on the requ_ctlve marnufacturer/premises, such head
offices distribute the tax credit to these units through the medium of
invoices. Thus, an ISD is a conduit to pass on t:.he credit on the services
consumed at the manufacturing service providing locations but the
invoice of which was not received at such locations. An Input Service
Distributor distributed the Cenvat credit in respect of input service credit

only to manufacturing units and output serviee provider.

7. As regards availment of input service Jcredit{by the appellant on the
input services utilized, 7 observe that the appellant ought to have got
themselves registered with thé (u@z%ﬂetlonal office as ‘Input Service
Distributor’ in terms of Puie & J *hE “Service Tax (Registration of Special
Category of Persons) Rules 200’ read with Rule 7 of the Cenvat Credit

/ Rules, 2004. On a similar set of facts, the CESTAT, Ahmedabad in the
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case of M/s Market Creators Ltd. Vs Commissioner of C.Ex. & S.T.,
Vadodara decided on 04.07.2014 as reported in 2014 (36) S.T.R.
386 (Tri. - Ahmd.) has relied upon the CESTAT, Bangalore’s decision in
the case of Mangalore Refinery & Petrochemicals Vs CCE, Mangalore and

held as follows :-

“2. I have given careful consideration to the submissions. The specific
statutory provisions requiring any office of a manufacturing unit or
output service providing unit to take ISD registration for the purpose of
distributing CENVAT credit on any input service received by it under
cover of invoices/ bills/ challans issued by the input service provider, to
its own manufacturing unit or output service-providing unit are clear.
ISD, as defined under Rule 2(m) of the Cenvat Credit Rules, 2004 read
with Rule 2(ccc) of the Service Tax Rules, 1994, is an office of the
manufacturer/ producer of final products or the provider of output
service, which receives invoices issued under Rule 4A of the Service Tax
Rules, 1994 towards purchase of input services and issues
invoice/ bill/ challan for the purpose of distributing credit of the service
tax paid on the said input services to such manufacturer/producer or
service provider. Rule 3(1) of the Service Tax (Registration of Special
Category of Persons) Rules, 2005 requires an ISD to obtain registration
with the Department. Sub-rule (2) of Rule 4A of the Service Tax Rules,
1994 provides the manner in which a registered ISD shall distribute
service tax credit. It provides that the ISD shall issue an
invoice/ bill/ challan duly signed by him or it or a person aurhorized by
him/it, for each of the recipients of the credit so distribi:ted. This
provision also specifies the particulars to be contained n such
invoice/ bill/ challan. Accordingly, the document should contait: (i) the
name, address and registration number of the provider of input service
and the serial number & date of the invoice/ bill/ challan issued by the
service provider, (ii) the name and address of the ISD, (iii) the name and
address of the recipient of the credit distributed and (iv) the amount of
credit distributed. |

3. In the instant case, it is not in dispute that the manufacturing unit of

the company at Mangalore chose to take Cenvat credit on BOFS

..our... provided by Corporation Bank, on the strength of the invoices issued by

m,;t'he bank to the Mumbai office of the company. Again, it is not in dispute
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that the Mumbai office of the appellant-company, which was,
effectually, the recipient of the Service rendered by the bank, allowed
the Mangalore unit to take Cenvat credit of the Service Tax paid on the
said service. This was not permissible inasmuch as the transactions
involved distribution of Cenvat credit by the Mumbai office of the
appellant-company to its Mangalore unit without obtaining ISD
registration and issuing invoices in terms of sub-rule (2) of Rule 4A of the
Service Tax Rules, 1994. If it is held that the availment of Cenvat credit
by the Mangalore unit on the basis of the invoices issued to the Mumbai
office by the input service provider is noi vitiated by the nature and/or
the contents of the invoices used by the manufacturing unit, it would be
tantamount to rendering the ISD-related provisions otiose. The aforesaid
provisions made by the legislative authority are special provisions /Q
governing the registration and conduct of input service distributors. Such
provisions must prevail over general! provisions. By arguing that the
Cenvat credit on BOFS cannot be denied to the manufacturing unit by
reason of defects of documents, the leammed counsel was virtually
invoking the general provisions. At the risk of repetition, I must say that
the special provisions prevail over the general provisions and
should be given full effect to.”

8. I f{ind that the second objection of the adjudicating authority is that
the credit of Vadinar Port has alsc been availed by the appellant without
pro rata distribution as per the restriction of this nature flowing from O
Rule 7 of the CCR, 2004. As regards, the appellant’s argument that it is
revenue neutral, since no extra benefit has been accrued by them and no
loss has been caused fc the department and that it is only procedural
irregularities is not accepiable as the appellant has violated all the rules
pertaining to the availment and utilization of service tax credit and the
notifications made thereunder. By any stretch of imagination, it cannot
be accepted that violation of ruies can be termed as procedural/technical
lapse. I find that the Rules are framed for conveying and implementing
the legislative intent. Once the sams are not followed, the whole purpose -
and intent behind such legislation: are defeated. A Rule has to be followed

in substance and any variationn of observsnce of such rule cannot be

-tgtnied as procedural iapse. In this case, the appellant has not followed
BN, o

. ~the.whele substance of concerned rule. In view of this, the lapses on the
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part of the appellant cannot be accepted as a mere procedural/technical

lapse.

9. Further, I find that the judgments relied upon by the appellant in
the case of Hon’ble Karnataka High Court in the case of CCE,
Bangalore-I Vs ECOF Industries Pvt. Ltd. — 2011 (271) E.L.T. 58
(Kar.) = 2011 .(23) S.T.R. 337 (Kar.) and the Hon’ble Tribunal in the
case of Doshion Ltd. Vs CCE — 2013 (288) E.L.T. 291 is not
applicable in the present case as in the above cases (period in dispute
was prior to 01.07.2012) it was ruled that, the condition (d) - that the
credit of service attributable to service used in more than one unit shall
be distributed pro rata on the basis of turnover, was introduced only
w.e.f. 01.07.2012 and the same cannot be given retrospective effect and
that during the period prior to 01.07.2012 the distribution of credit by
Input Service Distributor among its m;anufacturing unit need not be in
proportion to their turnover. The period of dispute in the present case is
after 01.07.2012, therefore, the credit availed by the appellant is

contrary to the provisions of Rule 7 as the same stood during the period

of dispute.

10. In view of the above, I find that, before availing the Cenvét credit
on the services in question, the appellant should have fulfilled the basic
conditions to avail the Cenvat credit and having failed to do so, they are
not entitled for the said credit, which has been rightly confirmed by the

adjudicating authority vide the impugned order.

11. As regards the appellant’s contention that mandatory pre-SCN
consultation was not granted to them as mandated vide CBEC Circular
No. 1053/02/2017 dated 10.03.2017. I find that the pre-SCN facility is
trade friendly and facilitates resolution of disputes raised by the Audit in
the light of responses sought and received from the appellant and resolve
the dispute in an amicable fashion, thus obviating the necessity to even
issue a Show Cause Notice. I observe that though the appellant is
registered with the Department and are fully conversant with the laws
and procedures, they have not followed the procedure to avail the cenvat
credit. I also notice that the even during and after the CERA audit the
appellant did not tend to resolve the issﬁe.
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11.1  Further, I note that even after the audit objection and issuance of
the Show Cause Notice the appellant has not even applied to the

Competent Authority for registration as Input Service Distributor.

12. In view of the above discussions and the provisions contained in
statutes referred above, I uphold the impugned Order and disallow the

appeals filed by the appellant.

13. 3rfiaeal gRT oS 31 7E orfie &1 FiueRT SR ai% A frarsmar |

13. The appeal filed by the Appellant is disposed off as above.

SREE \ Y\\C}
NGy (Gopi Nath) '\O\
o, 3, qTAT

1 Commissioner (Appeals)

AT (adieq)
By R.P.A.D.
To,
01 M/s Kanda Port Trust, AV FiEAT 9E T,

(now Deendayal Port Trust) .
AO Building, PO Box No. 50, (7T AW {eEATe WE T,

Sector-8, Gandhidham, Kutch. | AO fafeger, i3t aiew o1: 50,
M, FTo.

Copy to:-

1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.

2. The Commissioner, GST & Central Excise, Gandhidham (Kutch).

3. The Assistant Commissioner, GST & Central Excise, Urban Division,
Gandhidham (Kutch).

4. The Superintendent, CGST, Range-I, CGST Gandhidham, Urban
Division, Gandhidham.

5. Guard File.
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