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Rajkot / Jamnagar I Gandhidham 

1 &Mg,I /Name & Address of theAppellant&Respondent 

Deendayal Port Truat(Pormerly known as Knl Port Trust, Administrative office building, P0 Box No. 
50, 8ector-8, Gandhldham, Kutch 

1 31TT(3ltfll) cq)çf ci' iq1 %u1q*U / 4J)q,,(uI iWIT 3P'rlr?lIt *iq,cii 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 

(A) 11lIlT tT ,ol cMIC, V lciiq 3l4liIIT  i 3T4tIt, rk ictIIc d1 ,1944 1R1 35B 
1994*rtgr86 r3 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) qa(c,u Jc-'ll4aj i1t eUa1  ItIRT *T c'Il1 cU'l71 3P1tP iieii1lq'i'i i Iw 4l, 
l2,3&..$ fllfrud Il 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ul) 4'it1 g1t.1 1(a) It 3Iftt i 3tWclT )W 3l4t 1tIT   CMI V 4OIcl.L 343tT  
t4r 3 3ffl 3eofr n1 ti  I! 

To the West regional bench of Customs. Excise & Service Tax Atmellate Tribunal (CESTAT) at 2" Floor, 
Bbaumali Bhawan, Asarwa Ahmedabad-3g00 lôin case of appeals othèf than as mentioned in para- ita)  above 

3l 11i4tui 3l U 3 )S4il, 2001, 6 3l IMd 
¶ EA-3 't R' ' k1JT llIt1 n( I ' irr ii *r r ,iJI 
ItTIT 3lt esun 1ItT J1a1l, V 5 1' lT 31* 5 lT' V ItI 50 R1 W ?1 3AVT 50 flI V * 3iftr iY 
1,000/- 5,0001- 3lT 10,000/- iT 1fd lT *t if P1tl ifld 1 WT1It, III1d 
3l1I1,(uI *fl1 ipiq, *CI'( l(g,1d mIi, 
alIl z1I)L! I iiItcf I4'c: 5T "ldl1, f *r 3 'Mr uiIt rr 3r4t?Pr ii,qfl.iuu t I 
3t ( 3) i 1TT 3ffIt-t ii 500/- v r1hh1d t T T lT I! 

The appeal tQ the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribe4 under Rule 6 of 
CentraL Excise lAppeal) Rijies, 2001 and shall be accompajued agajnst one winch at least should be 
accompanied, t)y a lee of Rs. 1 000/- Rs.5pUO/-, Rs 10,000/- where, amount of 
diitydemajid/mterestJpenalty/refwid is uptQ 5 Lac. 5 Lac to 0 Lac an4 above 50 Lac respectively i the fprm 
of crossed bank dralt in favour of Asst . Registrar ot branch of any nonunatecl public sectOr ,ank of the place 
where the bench of any nomjnated piic sector baqk 01 the place whe the bench of the Tribunal is situated. 
Application made for gtant of stay sliRil be accompanied by a te 01 Rs. 500/ - 
3l4t?tIr .iiii:losiui i It 3t1'IW, 1r 311iJ4,1994 r cr 86(1) 3iI1 1u'e li.icllelt, 1994, 1tIPT 9(1) 
dfc1 S.T.-5 g  1II11 tT Ift V 3i 1TT 1i 3tIT * ltT 3l t 714t ,  

k  (3* v ii i"ii 1k t ii1) 3)? 4i ¶lIt I1T, fTTlF t ITJ1 117F 3)1w c"ii ir 
ii,5tV 5 lIT 4k'% ,5 III 50 IT qT fi 31T 50 3t1i fr t: 1,000/- 5,000/- 

;tiil' 3tmiT 10,000/- q' i1IiMd 31Itr j1 f lIr5tl fRd !1L  1 adIdIl, 5c1 31Mllt IH1)4UI r 
'd'l~ci( itjl.'ia flI1Unsi1ci ITI1IITa1I1  I .ii1ci IL1. 

T T1lI, i 3It lITT tItT th1 1 ,eillitcI 3f4tlr  r lIlT 1r I P1It 3flT (t 3lT) i 
3ttrRr 500/- V ii IW1ci IIIt RlIT T1 li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the A_ppellate Tribunal Shall be filed 
in quatiruplicate in Form S.T.5 as prescnbd un4r itile 9(1] of the 1,erviçe lax Rules, 1994, and Shall be 
accompanied by a copy of the ordej appealed agaiist tozie ot winch sflll De certified copy) and should be 
acconipajned by a fees of Rs. 1000/- w)iere the amqunt QI service tax & mtrest den)ajidea pçnalty levied of 

- Rs. 5 Lakhs ofless Rs.5000J/- where the amount of service tax & interest demanded penaLty levied is more 
than five lakhs but not. exceeding Rs. Fifty Lalclis, Rs. 10,OQO/- w)iere the amount of serviceS  ta?c & mtrest 
depapded & penalty levied is mole than flity Lalth rupees, in the Irm 01 crossed bank draft m tvour of the 
4,sist5j-it Registrar of the bepch of nospnated Public sector Bapk ox the place wjierç the bench of Tribunal is 
sitiate. / Application made for grant of stay shall be accompanied by a fee 01 Rs.SUU/-. 

(B)  



(D) 

(v) 

jI?1oi,1994 *1 tim 86 -tTRT3(2) 4 (2A) Tt3d, ii,d ieiic.?I, 1994, 9(2) 
ilif 9(2A) i  cici Iltiflc1 S.T.-7 *t 311 *1 kt PTt1 .3{l'I, Iif ic4k 31ZT 319w (31ifI), PT 
j 4 efda1 W, (3 1fl4ilPk1 fT1tfl 33Il TH5u' 3tT?4T3ItIa1 

3Lu4d, icil / IlcIIcht, 31tMif I4jf24'tUI 1 3U1 t t li ' T1 JII?I 1 i1 3ft 

iet'1 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise /  Service Tax o file the appeal before the Appellate Tribunal. 

)JT I, w1 jc'ii if *1cncp 3ItfttPT Tibl5°i (t) Itd * TP I1;i.ii 

1944 t tim 35v1w 3tT, t 1 3If11W, 1994 t W 83 3 r,1IcI,t fr 13ftT 
3jft ijqui 3T4 jc'.uc,. l/'lUT t 10 (10%), w PT v' 1ai1i , r 

,cJeI ,,1èo1I IciJl~d 1T I1E ,.iu d4d T 1 T' 3Pfi r iIt i iy v 
3dTI 

.i 1r ii1c4 

(i) cmii 3f.ce. 

(ii)  
(iii) J1Pfr6 33tU 
-

i: Ii T m ictiiøi ? . 2) 3i7tltr 2014 * ' t I?r   i 
1ii;itI)i -tdjø 33I41Rl 8It' 

For an appeal to be filed before the CSTAT, und:•. Sec&ri 35F of the Ceniral Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment  of 10% of the duty demais where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the atiount of pre-deposit payable would be subject to a 
ceiling of Rs. 1(1 Crores, 

Under Central Excise and Service Tax1  "Duty Dumaided" shall mclude: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable unthr Rule 6 of t Cenvat Credit Rules 

- provided further that the provisions of this Sectvin shall not apply to the stay application and appeals 
pending before any appellate authority prior u: the comnieocement of the Finance (No.2) Act, 2014. 

$WRR q)j.4mui 3Tl: 
Revision pIicat1on to  Government of Intia:

_____ ______ 

1 3flT r &luI4g12q,l i1Rci flTh vr $t, 1994 * tRT 35EE i W #'l.c4, j 

3jflj3j  g.j)5u 3T1T qr1. ¶r #iui. u' *e.i 1Wit, *fr  )oi r$ir, #t, i 
/ . . . 

A rçvision application lies to the Under Secretry to the Government ,f,  India, Revision Application Unit, 
Ministry of Vthance Department of Revenue, 4th Floor. Jeevan Deep Building, Parliament Street, New Delhi-
11O)O under Section 35E of the CEA 194 in respect of the foI]owing case, governed by first proviso to sub-
section 11) of Section-35B thid: 

1t'a 
q*tat  1T f 1 v i;' 4iJ+'i iii ' 1T irgur i ju i  

frq,go 4 
In case of any loss of gocs, where ttie l,oss occurs in trajsit iroxn, a factory to a warehouse or to anotiler factory 
or from pne warehouse, to another during the course c't processing of the goods in a warehouse or in storage 
whether m a factory or in a warehouse 

(ii) Tr)14ii i l$ (I*) * 
ik irI/ 

In case of rebate  of duty of excise n goods exported to any country or territory outsi4e India of on excisahle 
material used in the manufacture of  the goods which are exported to any country or territory outside India. 

(iii) ic1I  IT iilio1i 41 1T 11T TIr1d ¶T T1T I / 
In case of'oods 3rported outside Indio extiort to Nepal or Rhuthn, without payment of duty. 

(iv) 1ft1d jcIic4 j i 1{dII1it i 3iI1aoi V' 114r1 sigtiia1 i c15cf I1 * iT ' 

3flT 391(3I1) eiu II1J (T 2),1998 *t IRT 109 i   r 4 3mr aiiI 

Credit of any duty allowed to be utilised towards pavrnCnt of excise duty on final products under the provisions 
of this Act or the Rules made there unçler such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 ot the Finance (No.2) Act, 1998. 

3'tCl 31T *1 lff W l EA-8 k ufr t 8.-ki ui ri (3 Iii,200l, i 1ir 9 i 3rr 
ii , T 3tTT t ur i 3 Il' i 33f T uic' ti3*1 TT 3T ' 33 31TT 1 IT 

3111iJi, 1944 135-EEirtci1Wjflci *3 *ir 
i(tTtR'TR6 *rtt1 *iiooi l'1 c4111I I 
The above ap,plication shall be made gi dup1icat in Form No. EA-8 s specified ullder Rtile, 9 of Central Excie 
(Appeals), ROles, 2001 within 3 months If om the date on which the order songht to be .pealed against is 
communicated and shall be acconapamed by two, copies each of the 010 and Order-In-Ap. -: . It should also be 
accompanied by a copy 01 TR-b Challan evidencing payment 01 prescribed tee as presct1 i.e under Section 35-
EE of CEA, 1944, under Major Head of Account. 

(vi) u 3IT dfl3tiMuI1 I 
5151 ticidi V il11 'T 1T 3B* * 200/- lf 1i11 l? fl  51W 3flT i1 jvldj ll 
tq' 1000 -/ffijdIdIj 1*IT5ITtfl 

The revision appjitlation ghalj be accompanied, by a fee, of Rs. 290/- where the amount involved in Rupees One 
Lac or less anO'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

i 4 3ll, fr 1 tie1iu ft ll 311T i Ilv ri r apig, iti r narr uiTki r 
f i q 5T 3tf1p  i T 8ck 't4it V 31lT 

Iii 311111 ri / In case, if the order covers vatiousnmbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding th' fact that the one appeal to the Appellant Tribunal or the 
Qne application to the CentraI Govt. As the case nniy be,'is hued to avoid scriptona work if excising Rs. 1 lakh 
lee of1s. 100/- for each. 

3i11ii, 1975, 3t-I 3I 3ffttI.ids.1 3TgIiM)i 6.50 'Tr 
o-iiiic'ti il'èIc T1 T uu I / 
One copjrof application or 0.1.0. as th case may be, and the order of the adjudicating authority shall bear a court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975,  as amended. 
ftrr si jc4Ic Tl va ciIq 3i4I q.lur (a1* 1) l euc1c', 1982 ei)j V 3i1 tiit4ci 'liJiefi 

1I'4  t3)TS fl?'3I44cj f11s,11cif I / Attention is also invited to the rules covering these and other related matters contained in the Customs Excise 
and Service Appellate Thbunal (Procedure) Rules, 1982. 
3' 31dPT l4llq,t') 5'F 3l Ief 'H4IlcI OW4*, l -1d 3fl .'Kh.'Id'l wioi,i1 ftr, fletiI f3'u4i iie 
www.cbec.gov.in I / 
For the elaborate detailed and latest provsons relating to filing of appeal to the higher appellate authority the appellant may rder to the Departmental website www.clec.gov.m. 

(i) 

(C) 

(i) 



tggrieved, appellant preferred the present appeal, inter-alia, on the 
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M/s Kandla Port Trust, (presently known as Deendayal Port 

Trust) AO Building, PU Box NO. 50, Sector-8, Gandhidham, 

Kutch(hereinalter referred to as "the appellant") filed the present appeal 

against Order-In-Original No. 21/JC/20 18-19 dated 31.12.2018 

(hereinafter referred to as "impugned order") passed by the Joint 

Commissioner, Central GST & Central Excise, Kutch, Gandhidham 

(hereinafter referred to as "the adjudicating authority"). 

2. Brief facts of the case are that during the course of CERA Audit 

and scrutiny of Service Tax records of the appellant for the period from 

2013-14 to 2015-16, the CERA Audit has observed that the appellant 

was taking services of Central Industrial Security Force (hereinafter 

referred to as the 'CISF') for its Ports located at Kandla and Vadinar. The 

Kandla Port and Vadinar Port are separately registered with jurisdictional 

authorities and having separate Service Tax Registration. The 

Gandhidham office of the appellant was making payment of all services 

received from CISF for both the Ports under reverse charge mechanism 

(RCM). The input service credit of the total service tax paid towards 

services from CISF on account of Security Services was availed by the 

appellant (KPT). The appellant did not take registration as ISD and failed 

to distribute the Input Service Tax Credit of the services of CISF utilized, 

in proportion to the turnover of Kandla Port and Vadinar Port in terms of 

Rule 7 of Cenvat Credit Rules, 2004 (hereinafter referred to CCR, 

2004). As the above omission resulted in excess distribution of Input 

Service Tax Credit of Rs. 93,64,183/- a Show Cause Notice dated 

20.11.2017 was issued to the appellant. The Adjudicating Authority vide 

010 No. 21/JC/2018-19 dated 31.12.2019 confirmed the demand under 

Rule 14 of the CCR, 2004 read with Section 73(1) of the Act, 1994 

alongwith interest and imposed penalty of Rs. 10,000/- under Section 77 

of the Act,1994 for filing incorrect returns and equal penalty under 

Section 78 of the Act, 1994 read with Rule 15(3) of the CCR, 2004 for 

non-maintenance of separate accounts as required under Rule 6(3) of 

CCR, 2004. 
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various grounds as under: 

(i) that the appellant is a major port and for its security, personnel is 

required at Kandla Port and 'Iadinar Port. The appellant had deployed 

total 393 CISF staff, out of which only 22 security staff were working at 

Vadinar. 

(ii) that the invoices of input services of security services from CISF 

were received by Gandhidham unit, paid by Candhidham unit and credit 

also availed by Gandhidham unit. 

(iii) that CCR, 2004 does not mandate that services should be received 

only within the premises of a registered person. As the said services were 

received and used by the appellant, there was no question of distributing 

the credit to Vadinar Port as very few staff members of CISF were 

deployed at Vadinar. 

(iv) that entire credit is clearly admissible as the staff deployed at 

Vadinar is also for security of the appellant and the services are clearly 

utilized for providing taxable output service. 

(v) that in terms of provisions of Rule 2(1) of the CCR, 2004 services 

received by the appellant from CISF are ued for providing output 

service, it is an input service for them and therefore they are eligible for 

the credit. In terms of provisions of Rule 3(1) and 3(la) of the CCR, 2004, 

they can avail credit of service tax leviabie under Section 66 or 66A/B of 

the Finance Act and SHE Cess and. Krishi Kalyan Cess as they are 

providing taxable services bii frcm  Kandla Port and Vadinar Port. 

(vi) that both the unfts Kandla Port and Vadinar Port are under the same 

entity Kandla Port Trust bearing PAN AAALKOO46N and the input service 

credit relating to security service availed is related to the business of 

providing taxable output service. Hence the input service tax credit 

cannot be denied. 

(vii) that Vadinar Port i also providing ta 'table output service, even if 

the said service is assumed to be used partly jor Vadinar Port, still the 

appellant is entitled to avail the credit and thus there is no question of 
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denial of credit. Though service is received by Kandla Port only and 

hence by availing credit at Kandla Port, even if it is presumed that 

service is received at Vadinar Port no extra benefit accrues to them and 

there is no loss caused to the Department. 

(viii) they rely upon CBEC Circular No. 1063/2/2018-CX, dated 

16.02.2018 giving details of Orders of Supreme Court, High Court and 

CESTAT accepted by the Department and on which no review petitions 

have been filed wherein they have referred to the Hon'ble High Court of 

Gujarat order dated 08.01.2016 in the matter of CCE Vs Dashion Ltd. 

[2016(4 1) STR 884 (Guj.)]. 

(ix) the denial is not sustainable on the ground that mandatory pre-SCN 

consultation was not granted to them as mandated vide CBEC Circular 

No. 1053/02/2017 dated 10.03.2017. 

(x) that impugned order denying CENVAT credit and imposing penalties 

be quashed and set aside. They have requested to consider the 

submissions made before the adjudicating authority. That extended 

period of limitation cannot be invoked, interest and penalty cannot be 

imposed on them when demand of tax is not sustainable. 

4. Dr. Nilesh V. Suchak, Authorized Representative of the appellant 

appeared on behalf of the appellant for the personal hearing and 

reiterated the submission of appeal memorandum and submitted 

additional submissions for consideration. 

5. I have carefully gone through the facts of the case, grounds of 

appeal and written and oral submissions made by the appellant. The 

issue involved in the present appeal for determination is whether the 

excess Input Service Tax Credit availed by the appellant without taking 

registration as ISD and also not distributing the credit to Vadinar unit is 

correct or not. 

6. I find that the appellant has fervently contended that, the 

is a major port and for its security, personnel are required at 

Kandla Port and Vadinar Port, that CISF had deployed total staff of 393 
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for the appellant, out of which only 22 security staff were working at 

Vadinar Port; that the invoices of input services of security services from 

CISF are received by Gandhidham unit, paid by it and credit is also 

availed by them. They further argued that, there is nothing in the CCR, 

2004 that mandates that services should be received only within the 

premises of a registered person. 

6.1 To understand the issue, I would first like to explain the concept 

of Input Service Distributor (ISD). 'lis concept was first introduced in 

the year 2004 and is defined under Rule 2(m) of the CCR, 2004 as under: 

(m) — 'input service distributor' means an office of the manufacturer or 

producer of final products or pr'ôvider of output service, which receives 

invoices issued under rule 4A of the Service Tax Rules, 1994 towards 

purchases of input services a"fid issues invoice, bill or, as the case may 

be, challan for the purfrxss of distributing the credit of service tax paid 

on the said services to such manufacturer or producer or provider, [or an 

outsourced manufacturing unit] as the case may be; 

In simple words it meins an office of the manufacturer or service 

provider which receives invoices {wards purchases of input services 

from the providers of input service and further distributes the credit of 

service tax by issuing invoicè, bill or thallan to such manufacturer or 

service provider. In order to provide a mechanism whereby the tax credit 

could be passed on the respective manulacturer/premises, such head 

offices distribute the tax credit to these units through the medium of 

invoices. Thus, an ISD is a conduit to pass on the credit on the services 

consumed at the manufacturing service providing locations but the 

invoice of which was not receIved at such locations. An Input Service 

Distributor distributed the Cenvat credit in respect of input service credit 

only to manufacturing units and output service provider. 

7. As regards availment of input seivice credit by the appellant on the 

input services utilized, FT  obsi4 that the appellant ought to have got 

themselves registered with th iiietional ciffice as 'Input Service 

Distributor' in terms of Rule ,f the "Service l'ax (Registration of Special 

Category of Persons) Rules 0Y5" read with Rule 7 of the Cenvat Credit 

,/Rlks, 2004. On a similar set of facts, the CESTAT, Ahmedabad in the 
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case of MIs Market Creators Ltd. Vs Commissioner of C.Ex. & S.T., 

Vadodara decided on 04.07.2014 as reported in 2014 (36) S.T.R. 

386 (Tn. - Ahmd.) has relied upon the CESTAT, Bangalore's decision in 

the case of Mangalore Refinery & Petrochemicals Vs CCE, Mangalore and 

held as follows 

"2. I have given careful consideration to the submissions. The specific 

statutory provisions requiring any office of a manufacturing unit or 

output service providing unit to take ISD registration for the purpose of 

distributing CENVAT credit on any input service received by it under 

cover of invoices/bills/challans issued by the input service provider, to 

its own manufacturing unit or output service-providing unit are clear. 

ISD, as defined under Rule 2(m) of the Cenvat Credit Rules, 2004 read 

with Rule 2(ccc) of the Service Tax Rules, 1994, is an office of the 

manufacture r/ producer of final products or the provider of output 

service, which receives invoices issued under Rule 4A of the Service Tax 

Rules, 1994 towards purchase of input services and issues 

invoice/bill/challan for the purpose of distributing credit of the service 

tax paid on the said input services to such manufacturer/producer or 

service provider. Rule 3(1) of the Service Tax (Reg:tration of Special 

Category of Persons) Rules, 2005 requires an ISD to obtain registration 

with the Department. Sub-rule (2) of Rule 4A of the Service Tax Rules, 

1994 provides the manner in which a registered ISD shall distribute 

service tax credit. It provides that the ISD shall issue an 

invoice/bill/challan duly signed by him or it or a person au.;horized by 

him/it, for each of the recipients of the credit so distribi ted. This 

provision also specifies the particulars to be contained n such 

invoice/bill/challan. Accordingly, the document should contaii; (i) the 

name, address and registration number of the provider of input service 

and the serial number & date of the invoice/bill/challan issued y the 

service provider, (ii) the name and address of the ISD, (iii) the name and 

address of the recipient of the credit distributed and (iv) the amount of 

credit distributed. 

3. In the instant case, it is not in dispute that the manufacturing unit of 

the company at Mangalore chose to take Cenvat credit on BOFS 

provided by Corporation Bank, on the strength of the invoices issued by 

?ihç bank to the Mumbai office of the company. Again, it is not in dispute 
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that the Mumbai office of the appellant-company, which was, 

effectually, the recipient of the Service rendered by the bank, allowed 

the Mangalore unit to take Cenvat credit of the Service Tax paid on the 

said service. This was not permissible inasmuch as the transactions 

involved distribution of Cenvat credit by the Mumbai office of the 

appellant -company to its Mangalore unit without obtaining ISD 

registration and issuing invoices in terms of sub-rule (2) of Rule 4A of the 

Service Tax Rules, 1994. If it is held that the availment of Cenvat credit 

by the Mangalore unit on the basis of the invoices issued to the Mumbai 

office by the input service provider is not vitiated by the nature and/or 

the contents of the invoices used by the manufacturing unit, it would be 

tantamount to rendering the ISD-reiated provisions otiose. The aforesaid 

provisions made by the legislative authority are special provisions 

governing the registration and conduct of input service distributors. Such 

provisions must prevail over general provisions. By arguing that the 

Cenvat credit on BOFS cannot be denied to the manufacturing unit by 

reason of defects of documents, the learned counsel was virtually 

invoking the general provisions. At the risk of repetition, I must say that 

the special provisions prevail over the general provisions and 

should be given full effect to." 

8. I find that the second objection of the adjudicating authority is that 

the credit of Vadinar Port has also been availed by the appellant without 

pro rata distribution as per the restriction of this nature flowing from 

Rule 7 of the CCR, 2004. As regards, the appellant's argument that it is 

revenue neutral, since no extra benefit has been accrued by them and no 

loss has been caused to the department and that it is only procedural 

irregularities is not acceptable as the appellant has violated all the rules 

pertaining to the availment: and utilization of service tax credit and the 

notifications made thereunder. By any stretch of imagination, it cannot 

be accepted that violation of rules can be termed as procedural/technical 

lapse. I find that the Rules are framed for conveying and implementing 

the legislative intent. Once the same are not followed, the whole purpose 

and intent behind such legislation are deieated. A Rule has to be followed 

in substance and any variation of observance of such rule cannot be 

as procedural lapse. in this case, the appellant has not followed 

10 whole substance of ccnc nec re In trw of this, the lapses on the 
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part of the appellant cannot be accepted as a mere procedural/technical 

lapse. 

9. Further, I find that the judgments relied upon by the appellant in 

the case of Hon'ble Karnataka High Court in the case of CCE, 

Bangalore-I Vs ECOF Industries Pvt. Ltd. — 2011 (271) E.L.T. 58 

(Kar.) = 2011 (23) S.T.R. 337 (Kar.) 'and the Hon'ble Tribunal in the 

case of Doshion Ltd. Vs CCE — 2013 (288) E.L.T. 291 is not 

applicable in the present case as in the above cases (period in dispute 

was prior to 01.07.2012) it was ruled that, the condition (d) - that the 

credit of service attributable to service used in more than one unit shall 

be distributed pro rata on the basis of turnover, was introduced only 

w.e.f. 01.07.2012 and the same cannot be given retrospective effect and 

that during the period prior to 01.07.2012 the distribution of credit by 

Input Service Distributor among its manufacturing unit need not be in 

proportion to their turnover. The period of dispute in the present case is 

after 01.07.2012, therefore, the credit availed by the appellant is 

contrary to the provisions of Rule 7 as the same stood during the period 

of dispute. 

10. In view of the above, I find that, before availing the Cenvat credit 

on the services in question, the appellant should have fulfilled the basic 

conditions to avail the Cenvat credit and having failed to do so, they are 

not entitled for the said credit, which has been rightly confirmed by the 

adjudicating authority vide the impugned order. 

11. As regards the appellant's contention that mandatory pre-SCN 

consultation was not granted to them as mandated vide CBEC Circular 

No. 1053/02/2017 dated 10.03.2017. I find that the pre-SCN facility is 

trade friendly and facilitates resolution of disputes raised by the Audit in 

the light of responses sought and received from the appellant and resolve 

the dispute in an amicable fashion, thus obviating the necessity to even 

issue a Show Cause Notice. I observe that though the appellant is 

registered with the Department and are fully conversant with the laws 

and procedures, they have not followed the procedure to avail the cenvat 

credit. I also notice that the even during and after the CERA audit the 

appellant did not tend to resolve the issue. 
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11.1 Further, I note that even after the audit objection and issuance of 

the Show Cause Notice the appellant has not even applied to the 

Competent Authority for registration as Input Service Distributor. 

12. In view of the above discussions and the provisions contained in 

statutes referred above, I uphold the impugned Order and disallow the 

appeals filed by the appellant. 

13. 34v1 T I4cii lqi  c1l 1)4I "Dcli I 

13. The appeal filed by the Appellant is disposed off as above. 

   

By R.P.A.D.  
To, 

Commissioner (Appeals) 

01 M/s Kanda Port Trust, 
(now Deendayal Port Trust) 
AO Building, PU Box No. 50, 
Sector-8, Gandhidham, Kutch. 

qigi qt c_tc, 

(1T iii: c1oiG.'e1ieI ftt 

AO ¶IsI, 'fl3fr iT€ R: 50, 

iithiimr, qct. 

   

Copy to:- 

1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad 
Zone, Ahmedabad. 

2. The Commissioner, GST & Central Excise, Gandhidham (Kutch). 
3. The Assistant Commissioner, GST & Central Excise, Urban Division, 

Gandhidham (Kutch). 
4. The Superintendent, CGST, Range-I, CGST Gandhidham, Urban 

Division, Gandhiclham. 
5. Guard File. 

I 
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