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Appeal No: V2/59 & 60/GDM/2019

:: ORDER IN APPEAL ::

M/s TPL Plastech Ltd., Survey No. 217/2, Bhuj Bhachu Highway ,
Village: Kotda, Tal: Anjar (Kutch) (hereinafter referred to as “appellant”) filed the
present appeals against Orders-In-Original No. 13 & 14 /AC/Anjar-Bhachu/2018-
19 dated 29.03.2019 (hereinafter referred to as “impugned order”) passed by the
Assistant Commissioner, Central GST, Division-Anjar-Bhachau, CGST

Gandhidham (hereinafter referred to as “the adjudicating authority”).

2. The brief facts of the case are that, appellant is engaged in
manufacturing of excisable goods Viz. Plastic Barrles and Carboys falling under
the CETSH No. 3923 3090 and holding the Central Excise Registration. The
appellant is availing Cenvat Credit of Central Excise duty/ Service Tax paid on
inputs, capital goods and input services under Rule 3 of CENVAT Credit Rules,
2004 (hereinafter referred to as CCR, 2004). The appellant also availed the
Cenvat Credit in respect of input services viz. Goods Transport by Road (GTA)
and utilized the same for the payment of Central Excise duty on clearance of final

product. During the course of scrutiny of ER-1 returns for the period as mentioned

‘in the table below, it was noticed that appellant had availed and utilized cenvat

credit of service tax paid on outward transportation of finished goods, which was
not admissible in terms of definition of input service as provided under Rule 2(i) of
Cenvat Credit Rules, 2004, as it covers the services eligible for credit upto place of
removal, as defined under Section 4(3)(c) of the Central Excise Act, 1944
(hereinafter referred to as the “Act”). Therefore, two Show Cause Notices, as
under, were issued to the appellant, under Rule 14 of the CCR, 2004 read with
Section 11A of the Act. alongwith interest under Rule 14 of the CCR,2004 read
with Section 11AA of the Act and penalty proposed under the provisions of Rule
15 of the CCR, 2004 read with Section 11AC of the Act.

Sr No. SCN date Period Amount (Rs.)
1 01.04.2016 March.15 to Jan.16 1,14,411/-
2 05.12.2016 Feb.16 to Oct. 16 1,46,108/-
3. The above referred Show Cause Notices were decided vide impugned

order wherein the adjudicating authority confirmed the demand alongwith interest
and penalty.

4. Being aggrieved with the impugned order, appellant preferred the present
appeal, inter-alia, on the various grounds as under: C}/

» (i) that the appellant availed the services of transporters for the purpose of
. ‘delivery of their final products from their factory gate upto the customers’
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Appeal No: V2/59 & 60/GDM/2019

premises. The said delivery upto customers’ premises is being done as under;
(a) a contractual obligation to deliver the goods upto the customers’ premises.
(b)and in such cases the risk in transit of the goods continue to remain with the
appellant.

(c) the risk in transit of goods continue to remain with the appellant, which gets
substantiated from the fact that the appellant delivered the goods upto

customers’ premises are insured by the appellant.
(i) Since the appellant paid freight, they pay service tax in accordance with
Section 68(2) read with Rule 2(1){d)(v) STR, 1994.
(i) as the transportation services were utilized for transport of the products
manufactured by them upto customers’ premises, they had taken credit of service
tax paid on the same, treating them as input service.
(iv) that the impugned Show Cause Motice has been issued without considering
the provisions of law, judgments on ti:e issue and CBEC instructions in as much
as the demand is not sustainable on the grounds that terms of the purchase orders
are delivery upto the customers’ premises, that the risk in transit and ownership of
the goods remains with appellant upto the customers’ premises, that the freight
incurred is an integral part of the assessable value on which excise duty is paid,
that all the conditions of the master circular No. 97/8/2007-ST, dated 23.08.2007
have been satisfied as substantiated by CA Certificate. That the appellant has
relied upon various case laws.
(v) appellant submitted that they are not iiable to pay any duty and/ or reverse
duty, hence the question of charging interest does not arise. In absence of mens
rea Penalty cannot be imposed as heid by the Hon’ble Supreme Court in the case
of Hindustan Steel Ltd Vs. State of Grissa- | 1978(2) ELT (J-159) ].
(vi) that goods had been defivered on FOR basis, that CBEC circular No.
1065/4/2018-CX dated 08.06.2018 clarified the definition of placé of removal under
Section 4 of the Act, the CCR 2004.
(vii) that in any case, it is duty neutrai exercise as the tax paid on GTA would have
been taken as credit by the consignees. However, the credit had been taken by
the appellant, in view of the payment of central excise duty on the cost of
transportation from the place of removai to the place of delivery. It is a settled
position of law that when the issue is leading to duty neutral exercise, denying
credit is incorrect.

5. Personal hearing in the matier was attended by Shri Kamlesh G.Mehta
i appeared on behalf of the appellant wherein he reiterated the submissions made
RN {n the grounds of the appeal and requested (o allow the appeal. Od

3 I have carefully gone through the facts of the case, impugned{order and the
;
“’submissions of the appellant in the merorandum of appeal. The issue to be
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2 Appeal No: V2/59 & 60/GDM/2019

decided in the present appeals is whether the appellant is eligible for cenvat
credit of service tax paid on Goods Transport Agency Service (GTA) for
outward transportation of final products, from their factory to the buyer’s
premises. Since the issue involved is similar in both the appeals involving

different periods, both the appeals are taken up for common order.

7. | find that the definition of input service has been amended from
01.04.2008. The definition of ‘input service’ as contained in Rule 2(l) of the Cenvat
Credit Rules, 2004 reads as under:

2() ‘"input service" means any service, -

(i) used by a provider of taxable service for providing an output
service; or

(i) used by the manufacturer, whether directly or indirectly, in or

~in relation to the manufacture of final products and clearance

6 of final products upto the place of removal,

and includes services used in relation to setting up,
modemization, renovation or repairs of a factory, premises of
provider of output service or an office relating to such factory
or premises, advertisement or salés promotion, market
research, storage upto the place of removal, procurement of
inputs, activities relating to business, such as accounting,
auditing, financing, recruitment and quality control, coaching
and training, computer networking, credit rating, share
registry, and security, inward transportation of inputs or
capital goods and outward transportation upto the place of

removal”

8. | find that period covered in the present case, is from March 2015 to
October 2016 ( i.e. after 01.04.2008 means after amendment in definition of input
service). |find that in the main definition portion, the expression “clearance of final
products from place of removal” was replaced by the expression “clearance of
final product upto the place of removal”. Thus, it is only ‘upto the place of removal’
that service is treated as input service. The said amendment has changed the
entire scenario. The benefit which was admissible even beyond the place of
removal now gets terminated at the place of removal and doors to the Cenvat
credit of input tax paid gets closed at that place. This credit cannot travel
therefrom. It becomes clear from the plain reading of this amended Rule, which
applies to the period in this case, that the Goods Transport Agency service used
,,«--mm\\\for the purpose of outward transportation of goods, i.e. from the factory to

>

N."stomer’s premises, is not covered within the ambit of Rule 2(1)(i) of Rules, 2004.
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Appeal No: V2/59 & 60/GDM/2019

9. Thus, | hold that once the final products are cleared from the factory
premises, extending the credit beyond the point of clearance of final product is not
permissible under Cenvat Credit Rules and post clearance use of services in
transport of manufactured goods cannot be input service for the manufacture of
final product. The credit of service tax used by the assessee for transportation of
their final product cannot be considered to have been used directly or indirectly in
relation to clearance of goods from the factory viz. place of removal in terms of
Rule 2(1) of the Rules and as such cannot be considered as input service to avail

Cenvat credit.

10. In view of the above, I find that the issue is no more res integra and also
the Hon’ble Supreme Court vide judgment dated 01.02.2018 in the Civil Appeal
No. 11261 of 2016, in the case of M/s Ultratech Cement Ltd. reported as 2018
(9) G.S.T.L.337 (S.C.) has held that ‘Cenvat Credit on goods transport agency
service availed for transport of gocds from piace of removal to buyers premises

was not admissible fo the respondent after the said amendment.’

11.  Thus, the submission of the sassessee that the sales made to their
customers was on “FOR” basis as per Chartered Accountant’s Certificate and the
place of removal was customer’'s/buyer's premises as per the Board’s Circular No.
97/8/2007-ST dated 23.08.2007 does ot hold good for the period after 1%, April
2008.

12.  Reliance placed by the appellant or: the judgement in the case of M/s Emco
Ltd reported in 2015 (322) ELT 394 (SC) and M/s Roofit Industries Ltd reported in
2015 (319) ELT 221 (SC) as referred in Board’'s Circular No. 1065/4/2018-CX,
dated 08.06.2018 is misplaced as the Beard’s said circular refers the said cases
with reference to the “ Place of removal” for valuation purpose under Section
4(3)(d) of the Act. '

13. In the above mentioned Circular dated 08.06.2018, | refer to Para.5 which

is reproduced as under; C/

5. CENVAT Credit on GTA Servicas etc. : The other issue decided by
Hon’ble Supreme Court in relation to place of removal is in case of CCE & ST v. Ultra
Tech Cement Ltd., dated 1-2-2018 in Civil Appeal No. 11261 of 2016 on the issue of
CENVAT Credit on Goods Transport Agency Service availed for transport of goods from
the ‘place of removal’ to the buyer's premises. The Apex Court has allowed the appeal
filed by the Revenue and held that CENVAT Crzdit on Goods Transport Agency service
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Appeal No: V2/59 & 60/GDM/2019

“effective from 1-3-2008, the se:vice is treafted as input Service only 'up to the place of
removal’.

14.  In view of the above discussion supported by the judicial pronouncement of

the Apex Court, all the submissions/ reliance placed on the various case iaws by
the appellant does not hold geodt.

15. Further, the appellant has requested for immunity from imposing penalty. In
this regard, | find that, the amendment in the definition is clear and unambiguous
and hence it should not have been difficult for the appellant to interpret the same.
If the benefit of immunity from penalty is giver to the appellant then, it would
defeat the very purpose of the amendment in the definition. Therefore, | find that
adjudicating authority has correctly imposed the penalty.

16. In view of the above facts and discussions, | hold that the appeliant is not

0 | entitled for the cenvat credit of the service tax paid on outward transportation of
finished goods which should be paid with interest under Rule 14 of the CCR 2004
and Penalty under Rule 15 of the CCR 2004 read with Section 11AC. Thus, |
uphold the impugned order and reject both the appeals.

26,8 fiawmdl RIS 3t T i FT AueRT ST W | far S |
16.1  The appeals filed by the appellant stands disposed off accordingly.

NIA‘V\\\\\()

(Gopi Nath
@ Attested Commissioner (Appeals)

/
yeh
(J.S.Nagrecha)
Superintendent (Appeals)

By RPAD:
To,

M/s.TPL Piastech Limited, & TPL worEes fa@es, af & 21772,
Survey No. 217/2, Bhuj-Bhachau Highway, IS - e
Village: Kotda, Tal: Anjar (Kutch) et 4 . e, farerst ’
dArelaT: HGR (FTB)|

Copy to:
1. The Principal Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
. The Commissioner, GST & Central Excise, Gandhidham.
. The Assistant Commissioner, Anjar-Bhachau Division, CGST Gandhidham.
. Guard File.
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