
iT9 3(rtftr r t r '- i dc'1l :: 

0/0 THE PRINCIPAL COMMISSIONER (APPEALS), GST &CENTRAL EXCISE 

frfl rid, \If) / 
2111 Floor. GST Bhavan 

{i l / Race Course Ring Road 

/ Rajkot —360001  

ide Fax No. 0281 — 24779522441142 Email: ce\appealsrajkotigrnaIl.com  

I 4Jt 1'i af / Is-tt'i / 

Appeal File Nu (1.0. No.
Date 

'/2/224 /GDM/2017 17/JC/2017 3 1/1 0/2017 

V2/21/EA2/GDM/201 7 

fft9 ajDf 1ail (Order-In-Appeal NO.): 

KC H-EXCU S-000-APP-0 ii .TO-0 12-2019  

3rrfrlv4 / 

Date of Order: 
28.01.2019 

iiil i   ni / 
Date of issue: 29.01.2019 

iR I?T9 Ib (1Ic-), i'I '-liFci / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals), Rajkot 

51j'/ l/ 11w, 

.v / ii i / 1Tiftt1Trfl t1Tt . ,-t ai I t.1T9T fttr: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham 

aI41ciI &ii  F7i '-wi TflT /Name & Address of the Appellant & Respondent :- 

- 305, Shop No.- 11 to 13,Ground Floor,Komal Complex, 

No. 82, Sector-8, Opp Ramleela Maidan, Gandhidham- 

tttjt.oJi / t t'tcu I/ 

file an appeal to the appropnate authority in the following 

41H1 t.-s'I ii TTt I1?t4l-fvf --m.n1it.o T.tft 'fv't. '-))o  1w 1944 4?r trtTr 35B 
n-- 14l srmi w,1994 r9TiT86T31 ,.l fRf'ai  / . - 
Appeal to Customs. Excise & Service Tax Appellate Tribunal under Section 3513 of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

fi -t'- o 4-1Ptfl R4t -i'in J'-1, i.'-fi eeus'l F' ii a/'i-4 -Nt)?l II fTP' '-ho, T 2. 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

l'i-  1(a) tTrTN'. fl5 Nh-I I-it'll e - 4t5 , T1'l'1lI  iItr.lt 
'Tft1-.1'H '.hiioi-,t, agir.-fl il'ti 'trNa'lct'tls- ti-[l 'I1tT 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 2n.1  Floor, 
Bhauniali Bhawan, Asarwa Ahmeclabad-380016 in case of appeals other than as mentioned in para- l(a) above 

3ifftfr5T  -t IT't.'1lTttT ifl'-i '.i-'ti fi.s-3tqT ¶9T  (fi l)i't4-fll.'fl, 2001, '-ff10Tif 6 ., o4o ft71i't  1'  r 
s'a EA-3 TtT tl'-tii 'T rli lI'iI Tf1T I PTT 'e fT'td't TgTIIc orr wrr,u-'t tfrriilT vIi'ti m'tt 

ii-ii, 'TTT 5 -10 a '-ito T'Trr 51T0 ito 50 iI -'-w TT:  1,000/- 5,000/- 
i'T 10000'- fj954iF1n 'till Ft4H 4'i  1] lin'-r j. it-i, 119 s'ft'41c ilt'tt)9al ?t ittt k 

rr - f't--iuiir t4It.ts a'rst tt iif 'c[.'t tol't'tt IL'I liRt1 stee 1111 '-1T91, 
5tto,i iwr 'iti' anrrtrfrit a'f)4k -iici1i't'-t t Niot fiiPT I 't'i't lflt ( NTIl', NiSet'i-'TT ITt 500/- olii tT 

lihl i1n, 't -t-'it ri-r 1/ 

The apDeal to the Appellate Tribunal shall be filed in quadruplicate in foieii EA-3 / as prescribed under Rule 6 of 
Centra Excise (Appeali Rules, 2001 and shall be accompanied aanmst one which at least should be 
accompanied by a fee of Rs. 1 000/:  Rs.50007-, RsJ'O.00OL-  where nount of duty 
demand/interest/.penahv/refund is qpto 5 Lac.. a Lac to a0 Lac and above aO Lac respectively in the form of 
crossed bank dralt in favour of Asst. Registrar of branch of any nominated public sector bank 01 the place where 
the bencn of any nominated public sector bank of the plabe where the bench of the Tnbunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Ps. 500/-. 

4Ht'4 -ottl0'i"e iri, kc irtpl't'tii, 1994 tslto 86(1) ic1't't PITTT 1.l'9i-I1I'.li 1994, )-l'ti 9(4) 'phi 
(B) rsf1 i 'A4 S.T- PTT ii't'lt il't'it 'T'Tit  iTI4  e1'4t,f lift 'i4) T, i-I-'r TRia 

rr lihit tiilhi'-l'-1 TT Nitso) ei1 -i t-t np a ti- '-i.i ,t..i t'i 3117 e'ii'ti ion .piI-II,9T5 'hO 
TT17T7, 5 n17'T1TT SQ 'lt'a -'9N'-nT 50 tt"t mr Nt3T5 ?tTT'Pt: 1 000/- 't -'i, 5,QOO/- i"'t 5Nt4T 19,000/- ii 

'P i naitl't 1'-'t r ,'t'ti't. -1i '-cviI(-t'ir ittojstos 
itoh tlTiT 'e 410 -ift aTt.i OOI l-'tot ti'-ll -ltIU 'hofi t(',- r 317917, 31 7 9(i TT9TTT1T 

-.tfr 'i'-ni",i'J-'t-'ut 'r NPOT FT9 k -T'T9 iiTn't ( at9O T flIT]' 401i'i-'T7 7 a'f'T 500/- 'T It 71T ''if 

slot I,' 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescnbed under Rule 9(1J of the Service lax Rules, 1994, and Shall be 
accompanIed by a copy of the order appealed agamst (one of which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- where theansount of service tax & interest demanded -& penalty levied of 
Rs. 5 akhs or less, Rs.5000/- where thg amount of service tax & interest demanded & penalty levied is more 
than five laldis hut not exceeding Rs. Fifty Laktis, Rs.10,000J- tvhee the amount of service tax & interest 
demanded & penalty levied is more than fifty T..akhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar bf the bench of noniuratèct fliihlicsector B4nk of the place where the bench of Tnbunal is 

- situated. / Application made for grant of sta-  shall beaccompaniecMa1ee of Rs.a00/-. 

MIs Dolphin Underwater Diving Service,Plot No. 
Gandhidham Kutch. 

The Commissioner, GST & Central Excise, Plot 
370201 

1 3T(Nft-4 
Any person aggrieved by this Order-in-Appeal may 
way. 

lifT , if1i'-'-Ii, s(T4r -'ti-h 
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3fftTiT 1994 tt I 86flT ist-t  flt 4) 1994 tfi 9(2)° 

9(2A)ft. it ST 7tTTis fl7  -itT I -r 'TDFT KTrI.p-e(t1ie) efi-i v- 
qrfri itt It ('-o-i ZT T7 tTft 1i'iII) i1h iTh 1 Ttfl -Oit 3t1i('t iPttT icqc  ij/ 

-itTit1i4t  -I1I1i'J! titiii tr19rTa1It 3tR14(t -eio *4 iu4'i I / 
The appeal under sub sectIon (2) and (2i\) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commisrner.. Cntriil Excise. (Appeals) (one of which shall be a certified 
copy) and cony of the order passed bv i .ommissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Sey ? O eappeal before the Appellate Tribunal. 

ti et 
35Trt 3tP1 itT f-1  FiftrT T 8 T T9 9ii itT t T tt1 T .41 11-i trrftgir w 

S I I11 4V 1it/I TTiII T 107 t9'(lO/o) Mf4T iiifaP- itT $i-iI.-tl TT 44 I tHIlI fIPI ST 
a'. irrtrtt ii'ti?'i in 

-(lI  
(i) tl11titiTii 

(ii) . 

(iii) ie i-ti 1i'it' 6iii iS I 

- itTIT itT it 901 2) itJ 204T eP+T T it'1t' iti- tfl it -t fetfl 
olI3h4T 7it3TftTit9'Ire1/-. , •' 

For an appeal to be filed before the ESTAT unde'r Setiä35F of the Central Excise Act, 1944 which is also 
made applicable to Service Ta.uner c)til3 oft eSice Act. 1994, an appeal against this order shall lie 
before the Tribunal on payment  O'f I 0 ofth c1uttdemaiThcl where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dput, roMed the atflouflt of pre-deposit payable would be subject to a 
ceiling of Es. 10 Crores. 

Under Central Excise an Sirie Tax, "utv emnc1ed" shall include 
amount detci ed uzider Sebtiön 11 0; 

ii) amount of ereoneoqs,Ccnvhl Gredit tiken: 
(in) amount payable under Rule 6 of theCepvat Credit Rules 

- provided further that toe provisions of this Section' shall not appty to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act. 2014. 

itT9 tIFI. ST TFhT°T trretr - 
Reviion appcatiotj,to Qoymeut WIn.4i,a: 
T 't 9TfTfT '415.1 lI'i'i.lI 4-c1i , STiiT I'Si i 1-, l9C4 ST II 35EE itT ST o-ta it-Ill 3 T 

itfit it-r--s -i--'. '{ iTS 191-nt i1, tSTt -l1I'itl. -nsa--i IS'dTT, 9Tft st-i-ms't-n-  ill-I. ll-i HOI. (--c-ii000i ST 
itr-tt-i nei / - 

A revision appiication lies to the Under Secretary, to the Government of India. Revision Application Unit, 
Mirnstry of 1-inance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
1 i000r, under Section 3nEE of the CEA 1944 in respect of the followino case, governed by firsr proviso to sub-
section (1) of Section-3nB ibid: 

Pi ititW'-t-tlt-I THIH I -I-'! 'i-tIll lIt iRTSSTfIPfNt1 sit 81 TrtT ii Il-I T'I I- T1T'ft4TTaN sti 
)i11 T8t 'trST O'IH-1 - -/oii, 3iTf4-II '4'fI 9'9'ititT'iRt-i T 'il'l it9-0-5"t 5 II'-I.'P4#t aoslI 8TfTFt 

In case of any lctss of goods, ivhere the' loss occursin transit from a factory to a warehouse or to another factory 
or from one warehouse to another dupng the course of processing of the goods in a warehouse or m storage 
whether ui a factory or in a warehouse' 

HI 'I T II ft 'T itT IT ST ii1 ST I 7' 1HiUI 44-f S H I ST ST .1 4V £)jT it (Pe) Hill it' 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any countr' or territory outside India. 

In case ofgoods exported outside India exot-ç to Nepal or Bbutan, without payment of duty. 

(v) 

(i) 

(C) 

(i) 

W10i7'n'4Ic'I 9j"197'I'ilI 11'TT  
 (9" 2). l9g8Fit0i l09Trr) tT'r'1IJ)l iTITST8T9T9'9IFI Ps 

Ci1edit of an' duty allowed to be utilized towards payment of excise duty on final products under the provisions 
of this Act or the Rules made tliece'tmiler sUch order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, T998. - 

I I-bstll 'iT4(1I4t-f--I L\St itT4I4 I 'iJFT(tI)114HIs4' 2001 
I9'9'if 7' 3 9T9' 11'I '7'i7'T,n-' I . Is7'Tit' iDt9 94  trr '41111 I'll 5ifllIf'I it-pr 
itT 4-)l leil fIST 8ftI.I'4H, 1944'ftt 9Ttr 35-RE itii1 I8ttl[tl 'fISt 1111-li ST8tt9' 87 9'FSTTR-6 r'ifl -'iris r so)) 
'lIfIJI / 
The above application shall je made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from- the date on which the order sought to be appealed against is 
communicated and shall be acconipanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of 'FR-6 Challan evidencing payment of prescribed fee as prescribed under Section 3o-
EE of CEA, 1944. uniter Mator Head. of Account. 

(vi) i)f19r SIll-i T9'T(E4i'il'i'l i'T- i77'.t9'lI'4,fl 1ff s4l llf' I - - - - - 
819' i'I1 54.f 1.115 'lI ST III lI 99T -ti 200i - 'Sr 'tli 1I7ST ,lIe 1ST 97 9-.4 T57tf 1TS '110  a-'ty it a19. 
1000-/'SriTT9'fitT SI' I - 
The revision appjication shall he accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and Es. 1000'- when' the amount involved is more than Rupees One Lac. 

(D) 6 82 T9'STT iffI rfSTI  T9T7T 21 tSTfii' 'FTT flIlI 11'S r8ff9T SIll SII4Il-1 
'7itT'l) 5118 111 87ft11, ST-ITF9T9'  i4 (1 fi 4 j,11{t15, 1  STTtT 3ifi'lTaol'1 l'4-I' 'Sf1597  StIll  1Ti,4i  'ttlli TI / In case. 

If the order covers vanpus nunbers of order- in Original, tee for each 0.1.0. should he paid in the aforesaid 
manner, not withstanding the tact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may he, is filled to avoid seriptona work if excismg Es. 1 lakh fee oh Rs. 100/- for 
each. 

(E) 9'rfi19' '4lljl-i 9'1'Tirfi)H'LI, 1875. iT -t-'t-4't-I 5; S1"1I'i"l ftT9'91TfS n.1 ,1'i  ST )f1 t 6.50 ST'-'il'11'I'S 
'III .I-lI SIT"l / - . -. 

One copy of applicatidn or 0.10. as the case may be, and the order of the adjudicating authority shah bear a 
court fee stamp of Rs 6.90 as prescribed under Schedule-I in terms of the Court Fee Acfl975, as amended. 

(F) 1fIHl,çT S-1 I ,.. 11 -1 it '59 1 1 -1,jj 414 Ii 4tit-t I (TrI fft) 114011 II '982 9' iF)-i 'T9  SrI -III .19' 11111 Ti 
I14(1'I 't-t 'II'S I-Ill) 1fi i'5r i'll-i itlr-ll'i (Tr.0  SI-Il iI / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (frocedure( Rules, 1982. - 

(0) 3 itvffiftit 'S'9't-l.I)) fill i459,ifl-Vt' IIltt-4e1, - ci- itR' 1IIlH 9l9oI-u 57 f)ii, ii'ilI fitirffit' Ilt'i 
www.cbec.gov.mfiT87I-l1-1 ll-j ."," 
For the elaborate. detailed and 4 p')sionijaig i'ig of appeal to the higher appellate authority, the 
appellant may refer to the Departmental \kebsitc i\\v.cbec.govifl  



Appeal No: V2/224/GDM/2017 

V2/21/EA2/GDM/2017 

:: ORDER-IN-ARPEAL::  

The present appeals have been filed by M/s Dolphin Underwater 

Driving Service, Gandhidham (hereinafter referred to as "Appellant") and 

Assistant Commissioner, CGST Gandhidham Urban Division, Gandhidham on 

behalf of the Commissioner, Central GST 8: Central Excise Gandhidham 

(hereinafter referred to as "Appellant Department") in pursuance of the 

direction and authorization issued under sub-Section (1) of Section 84 of 

the Finance Act, 1994 against Order-in-Original No. 17/JC/2017-18 dated 

31.10.2017 (hereinafter referred to as 'impugned order') passed by the 

Joint Commissioner, Central Excise. 8: Service Tax, Gandhidham 

(hereinafter referred to as 'lower adjudicating authority'). 

2. The brief facts of the case are that the Appellant was engaged in 

providing underwater services relating to ship Like propeller and bottom 

cLeaning, survey, recovery, repairing, ship hull cleaning, welding, sunken 

ship salvage, underwater demolition', block sinking, photography, 

videography, hydro electric project works and all work relating to oil rigs. 

Investigation carried out against the Appellant revealed that services 

rendered by the AppeLlant were taxable under the category of 'Port 

Service', 'however, the AppeLLant had not taken Service Tax registration 

and had also not paid Service Tax during the period 2006-07 to 2010-11. 

2.1 Show Cause Notice No. V.ST/AR-GND/JC/170/2011 dated 26.9.2011 

was issued to the AppeLLant calling them to show cause as to why Service 

Tax of Rs. 23,95,493/- shoutdnot be recovered from them under Section 

73(1) of the Finance Act,1994 (hereinafter referred to as 'Act') along-with 

interest under Section 75 and proposing imposition of penalty under 

Sections 76,77 and 78 of the Act. 

2.2 The above Show Cause Notice was adjudicated by the Jt. 

Commissioner, Central Excise, Rajkot vide Order-in-Original No. 

90/JC/2012 dated 29.10.2012 who held that the Appellant was liable to 

pay Service Tax under the category of 'Port Service' and confirmed 

Service Tax demand of Rs. 21,56,728/- under Section 73 of the Act along 

with interest under Section 75 and imposed penalty of Rs. 21,56,728/-

under Section 78, Rs. 5,000/- under Section 77 and penalty as prescribed 
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under Section 76 of the Act. However, the demand of Rs. 2,38,765/- was 

dropped holding that services were provided to developer of SEZ or units 

situated in SEZ and hence, eligible for exemption under Notification No. 

4/2004-ST dated 31.3.2004, as amended. 

2.3 Being aggrieved, the Appellant preferred appeal before the then 

Commissioner (Appeals), Rajkot which was decided vide Order-in-Appeal 

No. RJT-EXCUS-000-APP-410-13-14 dated 30.9.2013 by way of remand to 

the tower adjudicating authority (i) to verify and extend benefit under 

Notification No. 12/2003-ST dated 20.6.2013, if the Appellant is able to 

prove eligibility with documentary evidences and (ii) to verify and reduce 

the service tax demand in respect of services rendered outside port area 

on the basis of bill wise worksheet to be produced by the Appellant in de-

novo adjudication. 

2.4 In de-novo adjudication, vide the impugned order, the lower 

adjudicating authority extended the benefit of Notification No. 12/2003-

ST to the extent of materiaLs used for providing output services and 

classified the services rendered outside port area under the category of 

'Maintenance a Repair Service'. The impugned order confirmed Service 

Tax demand of Rs. 2,28,526/- under Port Service and Rs. 7,07,111 I- under 

'Maintenance a Repair Service' under Section 73 of the Act along with 

interest under Section 75 of the Act and imposed penalty of Rs. 9,35,637/-

under Section 78 of the Act, Rs 5,000/- under Section 77 of the Act and 

late fee of Rs. 2,000/- per return for failure to file ST-3 returns under 

Section 70 of the Act. 

3. Being aggrieved with the impugned order, the Appellant has 

preferred the present appeal on the grounds that, 

(i) Th impugned order has travelled beycjnd the scope of Show Cause 

Notice inasmuch as SCN was issued to recover Service Tax under the 

category of 'Port Service', however, the impugned order has confirmed 

Service Tax demand of Rs. 7,07,111/- under the category of 'Maintenance 

a Repair Service'. Therefore, the impugned order confirming Service Tax 

demand of Rs. 7,07,111 /- and imposing equal penalty under Section 78, is 

bad in law and liable to be quashed. 
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(ii) The confirmation of demand of Service Tax of Rs. 2,28,526/- under 

the category of 'Port Service' is not tenable inasmuch as beseriices were 

provided prior to 1.7.2010, when 'Port Service' was defined as any service 

rendered by a port or any person authorized by such port in any manner in 

relation to a vessel or goods. Since the Appellant did not hold any such 

authorization, they are not liable to be taxed under 'Port Service' and 

relied upon case law of AspinwaU. Co-201 1(21) STR 257. 

3.1. The impugned order was reviewed by the Appellant Department 

and appeal was also filed by them on various grounds, inter-alia, as 

below:- 

(i) The adjudicating authority has not carried out proper verification 

and has failed to adhere to the terms of remand order of the 

Commissioner (Appeals), Rajkot and hence, the impugned order is liable to 

be quashed. 

(ii) The Adjudicating authority has erred in extending the benefit of 

Notification No. 12/2003-ST in respect of goods/materials used for 

providing 'Port Service'. On verification of audited final accounts of the 

Appellant for the years 2006-07 to 2010-11, it is evident that no 

expenditure was made by the Appellant on account of purchase of goods. 

Hence, the materials used/consumed in providing service as certified by 

the Chartered Accountant is contrary to the audited finaL accounts. Thus, 

the certificate is not relevant for the purpose of allowing exemption under 

Notification No. 12/2003-ST. There are many judgements that merely 

certificates issued by Chartered Accountant cannot be relied upon and it 

has to be corroborated by material evidence. 

(iii) The adjudicating authority has not passed any speaking order 

regarding verification of value of the goods/materials sold by the 

Appellant to the service recipient. The impugned order is silent about 

documentary evidences specifically indicating sale value of the goods in 

invoices issued by the Appellant; that crucial requirement for exemption 

under Notification No. 12/2003-ST is that materials are sold and not 

consumed. The title of the goods should be transferred from service 

provider to service recipient in terms of the Sale of Goods Act. The 
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materials consumed white providing service are not intended to get 

benefit of exemption in terms of Notification No. 12/2003-ST. 

(iv) The Appellant has not provided copies of relevant work orders to 

substantiate that services were provided outside port so as to cover under 

"other than port service". Various transactions claimed to be pertaining to 

'other than port services' were actually required to be classified within 

'Port Service'. 

(v) The adjudicating authority has not recorded any findings for arriving 

at a conclusion that goods and materials were sold by the Appellant; that 

no attempt has been made to distinguish the services provided within 

port and outside port. The impugned order has been passed without any 

conscious attempt of verification and examination of case records in 

thorough manner. The impugned order has turned out to be non speaking 

order as held by the CESTAT in the case of M/s Ramchandra Rexines Pvt 

Ltd- 2006(205) ELT 865, wherein it has been held that, "Non recording of 

reasons would make a non speaking order". 

3.2 Personal Hearing fixed on 23.10.2018, 13.12.2018 and 27.12.2018, 

however, no one appeared on behalf of the Appellant or Appellant 

Department on any of the given dates or thereafter. I take up both the 

appeals for decision on the basis of Appeal Memoranda. 

Findings:  

4. I have carefully gone through the facts of the case, the impugned 

order, contentions made by the Appellant and Appellant Department in 

the Appeal Memoranda. The issues to be decided in the present appeals 

are 

(i) whether the Appellant is eligible for benefit of Notification No. 

12/2003-ST dated 20.6.2013 or not; 

(ii) whether the services rendered outside port area are taxable or 

otherwise; 

(iii) whether the impugned order is correct, legal and proper? 

5. I find that the impugned order was passed in de novo proceedings in 

pursuance of the directions contained in Order-in-Appeal No. RJT-EXCUS- 
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000-APP-410-13-14 dated 30.9.2013 issued by the then Commissioner 

(Appeals), Rajkot, which read as under: 

"8.3 The Appellant had further, contended that they provided the services 
related to under water repair with the materials required for the purpose, and they 
had just raised the invoices, inclusive cost of consumables and therefore they are 

eligible for the benefit of the notification no. 12/2003-ST supra. In this regard I 
find that the appellant had neither submitted any documents evidencing that they 

had sub-contracted their work related to repair and maintenance nor submitted 
any documentary proof specifically indicating the value of the said goods and 
materials used towards the provision of providing such services, as mandatorily 

required under the provisions of said notification. 

Further, the abatement to the extent of value of material used  

Notification No. 12/2003-ST supra as claimed by the appellant in the provisioi!is 

of services has to be granted legally, however in consonance with the terms of the  
provisions of the said Notification. The appellant is hereby directed to produce the  
necessary documentary evidences and bill wise worksheet before the lower 
authority -- within a three week of receipt of this order, who shall after verifying 
the same and extend the benefit of the said Notification, if found proper, reduce 
the demand of service tax, along with consequential reduction of penalties.  

8.4 The alternatively the appellant contended that their underwater services 
are customer requirement oriented and the same were given not only at the ports 
but also at the various factories dam, riverfronts and customer site etc. And 
therefore the same cannot be classified under the port service. 

I do lnd force in the above contention of the appellant, if the services  
have not been provided in the port area, the same cannot be covered under the  
Port service. I therefore on merits allow the plea of the appellant on this count.  
Since, the lower authority would be best placed to decide the same, the appellant 

is directed to produce the bill wise worksheet for the services provided at other 
than port area to the lower authority within three weeks, who shall after verifying 
and satisfying himself reduce the demand of service tax, along with consequential 
reduction of penalties." 

(Emphasis supplied) 

5.1 I find that the Lower adjudicating authority extended benefit of 

Notification No. 12/2003-ST and reduced service tax demand on the basis 

of documents along with calculation sheet certified by the Chartered 

Accountant regarding material used while providing the services within 

port area and outside port area submitted by the Appellant. I find that 

the Appellant Department has argued that crucial requirement for 

exemption under Notification No. 12/2003-ST is that the materials are sold 

and not consumed; that the title of goods should be transferred from 

service provider to service recipient in terms of Sale of Goods Act; that 

materials consumed while providing service are not intended to get 

benefit of exemption in terms of Notification No. 12/2003-ST; that no 

expenditure was made by the Appellant on account of purchase of goods 
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during the period 2006-07 to 2010-11 as per audited final accounts of the 

AppeUant and hence the Appellant is not eligible for exemption under 

Notification No. 12/2003-ST. 

5.2 I find that it is pertinent to examine the provisions of Notification 

No. 12/2003-ST dated 20.6.2013, as amended, which readas under: 

"In exercise of the powers conferred by section 93 of the Finance Act, 1994 (32 of 

1994), the Central Government, being satisfied that it is necessary in the public 

interest so to do, hereby exempts so much of the value of all the taxable services,  

as is equal to the value of goods and materials sold by the service provider to the  

recipient of service, from the service tax leviable thereon under section (66) of the  

said Act, subject to condition that there is documentary proof specifically 

indicating the value of the said goods and materials." 

(Emphasis supplied) 

5.3 I find that the provisions of Notification No. 12/2003-ST supra very 

clearly state that if the goods are sold by the service provider to the 

recipient of service, then value of such goods are allowed for deduction 

from value of taxable service subject to condition that there is 

documentary evidence showing value of such goods. I find that the lower 

adjudicating authority extended the benefit of Notification No. 12/2013-

ST merely based upon the calculation sheet submitted by the Appellant. 

The adjudicating authority has not given findings to the effect that the 

Appellant submitted documentary evidences specifically evidencing value 

of goods and materials sold by the Appellant to the service recipient. I 

also find that the lower adjudicating authority erroneously considered 

goods/materials consumed by the Appellant for providing output service 

while extending benefit of Notification No. 12/2003-ST. The lower 

adjudicating authority failed to observe that 'consume' and 'sale' are 

different and have distinct meaning. When the goods / materials are sold, 

title of goods / materials are transferred from one party to another and 

such goods/materials are subjected to payment of VAT, then only 

goods/materials can be said to have been sold. So, when the 

goods/materials are used or consumed by the service provider while 

providing output service, it cannot be considered as goods / mätërials 

having been sold by service provider to the service recipient. There is no 

sale transactions by the Appellant during the years 2006-OTto 2010-11 as 
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per their final accounts for the said period. Thus, the lower adjudicating 

authority has not correctly read the provisions of Notification No. 

12/2003-ST and has grossly erred in extending benefit of Notification No. 

12/2003-ST in respect of goods/ materials used/consumed by the 

Appellant while providing the output service. 

5.4. I rely on the order passed by the Hon'ble CESTAT, Mumbai in the 

case of S.S. Electricals reported as 2017 (52) S.T.R. 322 (Tn. - Mumbai), 

wherein it has been held that, 

"5. The next issue raised by the appellant relates to the benefit of Notificatin 

12/2003-S.T. andlor exclusion of the cost of material used during the provision of 

service. There is no general exemption to the material used during provision of 

the service. However, Notification 12/2003-S.T. provides exemption subject to 

certain conditions. For the purpose of availing the exemption, the appellants were  

required to produce evidence of sale of material to their clients. Simply by 

consuming the material they do not become eligible to Notification 12/2003. To  

avail the notification they have to prove that they had sold the goods during the  

provision of service to the client and,produce necessary evidence like payment of 

VAT to establish the same." 

(Emphasis supplied) 

6. I, therefore, hold that the Appellant is not eligible for benefit of 

Notification No. 12/2003-ST dated 20.6.2013 in respect of goods and 

materials used/consumed for providing 'Port Service'. The impugned 

order, to the extent of granting benefit of notification supra and excluding 

the value of goods and materials from assessable value, is set aside. The 

Appellant is directed to pay service tax in respect of services rendered 

within port area after including value of goods and materials in the 

assessable value along with consequent penalty under Section 78 of the 

Act. 

7. Regarding issue of taxability of services rendered outside port area, 

the lower adjudicating authority in the impugned order has confirmed 

Service Tax demand of Rs. 7,07,111 /- in respect of the services rendered 

outside port area under the category of "Maintenance 8 Repair Service", 

by giving findings as under: 

"13.7 I find that the Commissioner(Appeals) directed the appellant to produce the bill 
wise worksheet for the services provided at other than port area to the lower authority. 
The Appellant vide their letter submitted the documents along with the calculation sheet 
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which was certified by a Chartered Accountant regarding service provided within port 

area, outside port area and to SEZ. As per the calculation sheet the total value of services 

rendered outside port is Rs. 6406,749/- after availing abatement benefit to the extent of 

value of material used under Notification No. 12/2003-ST. The appellant in his defence 
reply agreed that the appropriate classification of the services will be under the category 
of "Maintenance and Repair Service" for which they are liable to pay service tax." 

7.2 I find that the Appellant has challenged the above findings by 

contending that the •  impugned order has travelled beyond the scope of 

Show Cause Notice inasmuch a SCN was issued to recover Service Tax 

under the category of 'Port Service'. However, the impugned order has 

confirmed Service Tax demand of Rs. 7,07,111/- under the category of 

'Maintenance Repair Service'. I find that the Appellant Department has 

also contended that the impugned order has been passed without any 

conscious attempt of verification / examination of case records in a 

proper manner. I also find that the lower adjudicating authority has not 

followed the terms of the remand order of the then Commissioner 

(Appeals) who had allowed the plea of the Appellant by holding that if 

the services were rendered outside port area, then the same cannot be 

covered under 'Port Service'. The matter was remanded to the lower 

adjudicating authority for limited purpose of verifying the documents to 

ascertain whether the services were provided within port area or outside 

port area. Thus, it ws not open for the lower adjudicating authority to 

determine classification afresh and covered the services rendered outside 

port area under 'Maintenance and Repair Service'. I also find that the 

impugned order is a non speaking order inasmuch as no detailed findings 

have been given by the lower adjudicating authority as to which 

documents and records have been verified/examined by him and what is 

the outcome of such verification/examination. The lower adjudicating 

authority has miserably failed to follow the directions of the then 

Commissioner (Appeals). The impugned order, so far as it relates to the 

issue of taxability of service rendered outside port area, is not sustainable 

in its present form. I, therefore, set aside the impugned order to the 

extent of service tax demand confirmed under the category of 

'Maintenance and Repair Service' and remit the matter to the lower 

adjudicating authority with direction to pass speaking order after carrying 

out verification of the documents submitted by the Appellant and give 

detailed findings whether services were rendered outside port area or not. 
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If the services are rendered outside port area as claimed by the Appellant, 

then same is not liable to service tax and consequent penalties. The lower 

adjudicating authority is also directed to re-calculate service tax demand 

in respect of services rendered within port area and consequent penalty 

under Section 78 of the Act. 

8. The Appellant has contested the confirmation of Service Tax 

demand of Rs. 2,28,526/- under 'Port Service' and consequent penalty 

under Section 78 on the grounds that said services vere provided prior to 

1.7.2010 when 'Port Service' was defined as any service rendered by a 

port or any person authorized by such port in any manner in relation to a 

vessel or goods; that since the Appellant did not hold any such 

authorization, they are not liable to be taxed under 'Port Service'. I find 

that the then Commissioner (Appeals), Rajkot in Order-in-Appeal dated 

4.10.2013 has upheld the confirmation of demand under'the category of 

'Port Service'. If the Appellant has not contested the said Order-in-Appeal 

in higher Appellate forum, theriit has attained finality. It is not open to 

the Appellant now to contest the taxability of services under 'Port 

Services'. The scope of impugned order in de novo adjudication was 

limited to eligibility of exemption Notification No. 12/2003-ST and 

taxability of services rendered outside port area. Thus, the contention of 

the Appellant is without any merits. 

8.1 I rely on the Order passed by the Hon'ble CESTAT, Mumbai in the 

case of Shree Krishna Nylon Pvt Ltd reported as 2015 (327) E.L.T. 626 (Tn. 

- Mumbal), wherein it has been held that, 

"From the above fmdings, it is observed that the learned Commissioner 

(Appeals) has given clear direction to the original authority to decide the case 

in the light of ONGC 's case (supra). The matter was remanded to the original 

authority only for verification of the documents. It is admitted fact that the 

Revenue has not challenged this order by filing an appeal before the Tribunal. 

Hence the same attained finality. Therefore, the Revenue did not have liberty 

to file appeal before the Commissioner (Appeals) in second round challenging 

the finding of the first order-in-appeal dated 5-2-2008. In view of this, the 

learned Commissioner (Appeals) could not have taken a different view as 

against the view taken in the earlier order-in-appeal dated 5-2-2008." 
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9. In view of above, allow the appeal of the Appellant Department 

and reject the appeal of the AppeRant. 

9.1 r T 3-1 i 1rr  

9.1 The appeals filed by A'p€Uant is disposed off as above. 

(cbI1R) 

Tr39c-d (3i'-I)c) 

By R.P.A.D.  

To, 

1. M/s Dolphin Underwater Driving Service 

Plot No. 305, Shop No. 1113, 

Komal CompLex, 

Gandhidham, 

 

2. The Commissioner, 

GST Central Excise, 

Gandhidharn. 

Copy to:- 

1) The Principal Chief Commissioner, GST & Central Excise, Ahmedabad 

Zone Ahmedabad for his kind information please. 

2) The Asst Cornmissione, GST & Central Excise, Gandhidham Urban 

Division, Gandhidham Commissionerate for necessary action in the 
matter. 

Guard File. 
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