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Arising oui ijVi ::.'ni:oned 010 Issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 
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g•)-1 - . rFc-r /Name & Address of the Appellant &Respondent :- 

M/s Gran Electronics,Survey No. 113,Varsamedi, Tal: Anjar - Kutch. 

s sr(' The:- gc-c:T 'it. - 0  /cTfilalI ¶atT s1ia cie r a.oi 
Any persun 55uic. d bg this Order-in-Appeal thay file an appeal to the appropriate authority in the following 
way. 

-I air _T Tii- - 1.i -fl-i i T ui a.-fl' I' -tftEtcir 1944 fr OT7T 35B afrlurl 
n-F Ic-Fl-Ti -fl'--. .0: Tc-86Fl iii-i 1iafliri i.IgTFc:H/ 
Appeal to eocls. lxccse & Service Tax Appellate Tribunal under Section 355 of CEA, 1944 / Under Section 86 
of uie ru: .0cc Ac 004 an appeal lies to:- 

F--F -r k.iec- atn1t 4-ui-Ia IThTT IpF, i-.4'io seis--i tF 1 Ia.  siliaic .-oiaii9a'ii 6t 15PT '1a, F   iT 2, 
FTn- m'-tT acrt ao-fl i1'i 1/ - 

The speciel ;cnci o Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi ill sili U:: ii s :eiating to classification and valuation. 

 

Tnl-1a sac arratnfr sfI1 #rwripc:, 's 3-mFstcrriTacI--Io sti-Fic .-cici{1.icui (1-Ti)#t 
c-F. anal'iI 1ca Said •caacl-4n- I c:r41r ai'ii -ciisi 1/ 

0:151 ix-iicli of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 2i  Floor, 
.sarwa Anrnedabad-380016 in case of appeals other than as mentioned in para- f(a) above 

To the IV- - 
Bhauniif-i 

4  F -, ii if' 9iTFTFFW'TT .iVi TSTc- TT0T)'-a TT 41'l ina sir-  ai-ii 1T'IT 

2c-n 10 0i 0 J1T" li-ll r-c:r .iP 'I I,4T71 ira l'-d- iTT '1Ili'I tcfhr 0-114 4a1IEla ii 5llsI c:aica 
- --- -,. 'F -OsiliaS- t c: -MNI s .i dI aiai I , 

5 c-i - c-. 5 --ii's F 50 'II'S at'TIT cc: c-c-'IT 50 '-ii's 4u St5I 91 FFST: 1,000/- 'ic 5,000/- 'ac 

 c-c-lI F--1T7 )1I a.'-Ic l'-Uit l'-5  (ll'1.ia) c4u1-fl, 2001, FF 6 itc-ic- bII1 Ieu  TF 

- c-9 l- - 041'4 "11411550 'li 1t li-Sl fc-9 I iTF lFTt (r lT) c:n-  silica-c-F FT1-T 500/- ci' FT 

The apoeu1:',:0' 1c:oeilaie Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Exc:sI- :I0acnii Rules, 2001 and snall be a.compamed against one which at least should be 
accompan.cl - a ee of Es. _1.000/- Rs.o000/-. Rs.1U,000L- where amount of duty 
demand :n:--:-cs, n'nnitvrefund is upto n Lac.. 5 Lac to nO Lac and above at) Lac respectiveJy in the form of 
crosseo I 10d-Uo.t ri-layout of Asst. Registrar of branch of any nominated pubhc sector bank of the plac where 
the hence c' :omnared public sector bank of the place where the bench of the Tribunal is situated. 
Applira::o: cc- Ic: grant of stay shall be accompanied by a fee of Rs. 500/-. 

mdTs1T9, Ic-c- lit/ala, 1994  tT 96(1.) a- -lo.ii acis 1-io.aci'-li 1994, c-  9Q.) F  
ic-ba--i Fidis.;../ c- '-1-c- .uioi c-fl raa'fl nc-c- Isrilia c-r /rc:f3-,s 5ii'I 't1T't9T, ni-ti 9fiT.TTraRl Fr(s1a F (B) 
irc: c-ri-nc-nrc- c-- c-ic-np sri- IaH risc- ric-ri -rirs c-9T acia ala ,cia tia 41T a41,d14101 p-ual, m' 5 ios
crc-cc-c-c. 5 i- -n: 'i-T 'tTT c-F i-ic-ST 50 -(5 c-n-  F 39TFFT: 1  000/- -'u4 5,000/- ac IT5T 10,000/- 
c-i Cr -' nFt Tc- Cr a i -1 T' T9lF a--i i '-0-4 a I 1') a Ii a I T a 4a Ci 

i-i--H cc-. 'saa-i d. i-i'1 Tc-tFST sla w llae  Ft 'ili-iI-i, i-4c-rTFii't WI  T'9Tf1T1  
IT'--TI. TT;'Fi-'7i- c-c- i-lOST miFF I i-nc-FT i-iic-it (cr 515') F a" idc'l-'TltF9Ti-t 500/- ac-n rCr)C-i '-a --s-ii ai-ai 

The eiriijc',......i-ia i-cO scction (1) of Section 86 of the Finance Act, 1994, to the Appe1late Tribunal Shall be filed 
in quact p:c.aic ::: 1-In-UI S.f.n as presrnoecl under Rule 9(1) of the Service lax Rules, 1994. and Shall be 
acconTn'a: cc c- 11 COU. 01 the order appealed against (one of which shall be certified copy) and should be 
accom'rn e .iO -: ces of Es. 1000/- where the amount of service lax & mterest demanded & penalty levied of 

-in icSs. Rs.n000/- where the amount of service tax & interest demanded & penalty levied is more 
than tiv a-:I,s ....... idoL exceeding Rs. Fifty Lalths. Es. 10,000/- where the amount of service tax & interest 
demanuen: la -c-:c--:' Icy1eO is more than fifty Lakhs rupees, in the form of crossed hank draft in favour of the 
Assistari' .'C-':airo.r 1 Plc- ench of nominated Public Sector Bank of the place here the bench of Tribunal is 
situaicd:. - .IUc:I-.:i-Ii:oi: n-inc-C for grant of stay shall be accompanied by a fee of Rs.n00/-. 
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fi ItfTft 1994 rtJIi 86rT9PTf2Tf A-: rvrTraF-. :991. 

9 (2A) I o A S T 7 T ai - I a' 

11ri A4I   2 1 / 
is   T15i  oT 9OT .a1TT3 7i5'. 

The appeal under sub section (2) and i24) of the seclion Sb the Finance ct 1994. siuiil c ihed in For ST.7 as 
prescribed under Rule 9 (2) di 9(2A) of the Set; ice Tax Ruler. 1994 and shall be :ictonc:sm:d by a copy of order 
of Commissioner Central Excise o' Eommissioner, Ceniral Excise (Appeals) )ouc of  shall he a certified 
copy) and copy of the order passed t the Loi.niissicnerou9iorizuig the Assistant Ccmn.tssloner or Deputy 
Commissioner of Central Excise! Servtcc Tas is lile the apri before the Apoellais I b-:na'. 

)I i'Ua i9iWC (0 t0FTIE s. 4oH l944f9TT 

35 T 4o i JfTPW-Ti 1 - r T re1 -r- - -1--  - - I 

a -i -1H't i9Ia /flTEr ioi7t 19t nTIhf-..9). t1TiT rr ,s .- 9 le'. . ir aa. 'aa-ii f1a,1ii-t , itT 

I I S 4  it tT 5 ffl T T Y'T -F — — - --- a — 

(i) ut 
(ii)  
(iii) i-toe T14 t 0 
- t TT iU] 7 a,-itfl )Tit C' 2)CE 7i 1,I4Tt aTE 5e'tr iTE-EJT -I tT 

4.l-1 
For an appeal to be tiled before theiCESTAT, under Seiriun 3SF of the Ce,nrrf Esric .h 194-I- which is also 
made applicable to Service Tax under Section 53 uf.tiie Fluent-c Act. 1994, an v;pa. 'sa:us this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where catty or dt - - id :u-: :; arc in dispute. or 
penalty, where penalty alone is in dispute. pro;'ic1cd the autoutit of oce-aepos: p::cc due:.:) be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Sen u-c. fge 'h~it,. Demajidect shall -ru-inch' 
(i) amount determined a ode1Sectton 1 0 
(ii) amount of erron'ous Cerwat Credtt taken: 
(iii) amount payable under Rule 6 of thi Cenvat Credit-  uuie.. 

- provided further that the provisions of this Section shall not aoplt 10 th ic:: .: Dcntion and appeals 
pending before any appellate authority prior :0 the commencement of tlie Fnancc Ta. 9:-Dc. 2914. 

SiTtlit 41t*R t TIsTUr 5lTit: - 

Revision,appcatior1 to over.iment f.Indi.a: -. ,. - - 

35 TI TitT5TE  01)-Is ,  ioent01aTEu1, '-a 7TTS ai 9--E SThlEEiT. 19194 El 'C' ::$hd ET i9I. it ilTIPT S 

-fit, si-i--it '-i-c., ia-iT rita .sso. j-'-o i -hit r.1S-. 1o' 'rn o-a a-'- s-- 5nliQQQ1 itt 
f117:TT sv1I 'iiS't I 
A revision pphcation lies to the Undem Secretars to it Cot ernmtnt ul i idi S a i pplicat'on Unit 
Ministry of Finance, Department of Revenue. 4th 'SIoor. Jeevan Deep Building. l:ir::nc cat Street New Delhi-
110001, under Section 35E of the CEA 1944 in respeci of ih following case. govr-ni-:ci hi: last proviso to sub-
section (1) of Sechon-35B ibid: 

'45 HI'l ¶ -ji-si-it 4-HH'i t. 551 -tlY-10IJI4i iPTTrfttit'SI a 'pt "v'°- 
itTnit, t5- ru iTa5T:,'5 TaTETru-I 

- - - - 

In case of any ioss of goods. where the lass occurs in transit from a factory to a iva 
or from one varehouse to another during the cottrse at processing 01 the goods 
whether in a factory or in a warehouse - 

it si S TI Et itT ii o - - S S it it -it r p-  ci - ) T 
apr itoie 541 nvittaititraTaTatC' / ' - 

In case of rebate of duty of excise on ootis exoortect 0 ama' country or iemiery Inalec D::a at on excisable 
material used in the mahulacture 01 th9 goon-_i whiemi art exported toan\ c(unry ar cc.----- tori o:itside India. 

lII5 99-5.itti{0-Ik1 S' fii TitliTittaTIm-ii1 R.'4,tnTit 
In case oFgoodsexported outside India export to Nepal or t3hutan. without pnvmern ,nniv. 

iji  

Credit of any duty allowed to be utilized towards payment of excise duty on duel cco(:.:c:s cider the provisions 
of this Act or the Rules made there under such order is passed by the Comnmissi OjO'i ,. - --u-:. is) on or after. the 
date appointed under Sec. 109 of the Finance (No.2) At. 3998. - 

o'ia i/ -i....-20i)J/C'in -'- 

I'S' I 01'S. ST9itiitPTTE STI, EtflT'T a- c- - - - -'c t-Iigf9 Tit 
V t -  4T2S I 9° TIE 3 EF T S 2- - - — - —a °' -tar 
-. . .. -. - 

The above application shall be made in duplicate in Form No. EA-8 as speccmcc none: no_i-. 9 a: Centrai Excise 
(Appeals) Rufes, 2001 within 3 months from the date on which the order sinigot :- be ,:ttjealed axainst is 
communicated and shall be accompanied by two copies each ot the 010 antI 0:dc-: It. -a-cd. It shoul also he 
accompanied by a copy of TR-6 Chaflan evidencing payment ol prescribed ic-c as orcectlieu antler Section 3c.- 
EE of CEA, 1944, under Ma)or Head of Account. - 

ipic'i ii. ficiPifa- Sal-ft9- .t-i-4l t-s,41 -Sit' - - - 

o-io ititTiit  -III TiT itt yoi TIl it(9TaTmT 200/- itT j0-ii'i Sit T5TT _it7ifi )-5  
1000-/ itt '-j'iSl-i Tit'T SI" I

- - The revisiafi appjication shall be accompanied by a fee of Rs 200/- where the arnie .1 - ------vial in Rupees One 
Lac or less anuRs 1000,'- where the amount involved is more than Rupees One 

"i it it Hi  itTTt itt HIS I TI A A S 1E it 5" tT itt I I 4 4J -pr F— aTTh -it 9-iT it i-it - 

Spitrot s-i4it oi.t  itS' TITiTn4 -2'1lflo' 9T15TI01 T n0 S ft-i "rr'luo '-os-ti itre'it ---' nii. orti'rr I / In case. 
if the order covers various numbers of order- in Original. lee for each 0.1G. should be cacti in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or tile Oil' application to the 
Central Govt As the case may be is milled to avoid scrmptorla work if excising Rs, I 'i,Ioh ice oT Rs. 100/- for 
each. 

-uscis sp  Sf0S0H, 1975. S-1 it So.o E ST°T rrZ5Tap  14TOT TI tF- TI   6.50 TTTt --AISI--ta 
1N. icS '-i'i, SI-Il TSTTI / 
One copy of apphcatiom-m or 0.1.0. asth- case i-nay he. amid the order of the ailjiidd-:,t.::n :ichcmritv shall bear a 
court fee stamp of Es 6.p0 as prescribed under Schedule-I in terms 01 the Couri 19-:' - 1')fh, as'amended. 

4iHl i1a tgaap -u-s ipap a iois_i 'fi4io oiorfiso, i'n 5flx Sos,o41. 1952 -eU- -i -it :itit  ,s-n itt 
a-i III Srti?Elftt-4o-1 iti,S-i T9T9TI / ' - 

Attention is also invited to the rules covering these and other related matters contained a' the Customs. Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982 

E SPThF9T TisI  TI al-siRs-i 4i t .io5at 01TTit. S--jo 'itT iSa-iH PTTIC' TEE -C"T4T Tit'Ht'HO 04i 
www.cbecgov.in  TI9 las it I '

- -
- 

For the elaborate detailed and latest provisions relatmo to filing of appeal to the h14c: : -.-:tt,ue authority the 
appellant may rel'er to the Departmental website www.iiec go; in 

-'I TitEr iSEr sl"aTiT4Y 
 'nnr 54, -s.,'lI.-irr5-,I 

cc!: lUSt or to another factory 
a '-varcll'.'use or in storage 



Appeal No: V2/4 to6/EA2/RAJ/2009 

:: ORDER IN APPEAL::  

The. Commissioner, Central Excise, Rajkot (hereihafter referred to as "the 

department") - filed present. appeals No., (i) V2/4/EA2/RAJ/2009; (ii) 

V2/5/EA2/RA.J/2009 and (ni) V2/6/EA2/RAJ/2009 against Orders-in-Original No 

(i) 235/2008-09, (ii) 236/2008-09 and 237/2008-09 all dated 13 02 2009 

(hereinafter referred to as the impugned orders") respectively passed by the 

Assistant Commissioner, Central Excise Division, Gandhidham (hereinafter 

referred to as "the sanctioning authority") in the matter of M/s Gran Electronics 

Pvt Limited, Survey No 113, Village Varsamedi Taluka Anjar, District Kutch 

(hereinafter referred to as "the respondent"). 

2. The brief facts of the case are that the respondent was operating in the 

District of Kutch, availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'). The 

said notification was amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.008, which altered the 

method of calculation of refund by taking into consideration of duty  payable on 

value addition undertaken in the manufacturing process, by fixing percentage of 

refund ranging from 15% to 75% depending upon the commodity. The 

respondent filed claims for refund of Central Excise Duty, Education Cess and 

Secondary & Higher Education Cess for the months of September, 2008; 

October, 2008 and November, 2008 respectively. The sanctioning authority vide 

the impugned orders sanctioned the refund claims, pertaining to Basic Excise 

Duty; Education Cess and Secondary & Higher Education Cess. 

3. Aggrieved with the impugned orders, the department preferred these 

appeals, inter-a/ia, on the grounds as under: 

(I) Refund on the products namely (I) Fully Automatic Washing Machine 

(CETH 84501100); (ii) Electric Motor (other than 45W & 125W)(CETH 

85011019/85015190) and (iii) Parts of Washing Machine CETH 84509090) which 

were added/manufactured after 31.12.2005 is no admissible since the 

manufacture of the said products has not taken place jefore the cut off date 

according to Point No. 1 of Board's letter F. No. 110/21/2006-CX3 dated 

10.07.2008; the respondent stated to have started production on 29.12.2005, it 

seen that manufacture of said products has not taken placed before the cut off 

date; as per the Board's clarification dated 10.07.2008, the respondent would be 

eligible for the benefit of the notification for the plant and machinery used for 

manufacture which has remained the same; the plant and machinery used for 

manufacture of the said products were never used before 31.12.2005, the cut off 

date and hence, these products do. not attract the exemption under the said 
Page No. 3 of 11 
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notification; and 

(ii) Refund of EdUcat.QT 

admissible since trie,m-;.,: 

31.07.2001/. as amende. 

4. The âppeais 

been filed by the dep 

decision of the Hon'b 

Factory Ltd reported ;is 

High Court was approved 

ELT 481 (SC). These 

appropriate orders. PeNor! 

well as respondert h't ; 

proceed to decide these appr: 

Findings:  

5. I have carefully c Lr  

& Hgher Education Cess is not 

Notification No. 39/2001-CE dated 

n the ground that appeal had 

e Hon'b Supreme Court against 

& Kashmir in case of Bharat Box 

(J&K) The decision of the Hon'ble 

ourt and reported as 2017 (355) 

tker out of CaU Book for passing 

:t:d to the deartnient/appellant as 

c.n the given dates and hence, I 

dng :f: 2009 dueto Cal! Book procedure. 

ih -c or the caè1' the impugned order, 

Appeal Memorandum fe by :h.t1prtmt, iernorandurn of Cross Objections 

submitted by the respondent. 

(I) whether the rezpo:ui'.: C ig h 

Automatic Washing. Machin 84O 

45W & 125W)(CETH 850:. ::. :Ci .: 

(CETH 84509090) maicct 

already installed before 

(iii) whether the respcc 

Secondary & Higher Educa,!o 

39/2001-CE dated 31. .07.20G 

be iecded are 

refund for products viz. (i) Fully 

0); (ii) Electric Motor (other than 

and (iii) Parts of Washing Machine 

2005 by the plant and machineries 

or refund of Education Cess and 

CUri he provisions of Notification No. 

6. The sanctioning authorfty held that the products namely (I) Fully 

Automatic Washing Machine (CETH 8450!100); (ii) Electric Motor (other than 

45W & 125W) (CETH 85011019/5015190) arid (iii) Parts of Washing Machine 

(CETH 84509090) added/mnufactured after 31.12.2005, were manufactured 

from the plant and machinery installed pto the cut off dated i.e. 31.12.2005 but 

the commercial production of these. items started after 31.12.2005 only. 

6.1 I find that the said sse has been properly discussed by the Hon'ble 

CESTAT, Ahmedabad in case or atma Metals and Tubes Ltd. reported as 2012 

(276) ELT 230 (Tn. — Ahmd.). n which prcvsions of Notification No. 39/2001-CE 

has been discussed and it is held as under: 

!!6 After carefully considering submissions made by both the sides, we find that there is 

no dispute about the fact that the- goods, l'7 respect of which refund stands denied by 

lower authorities, were ,i:-nufactured th the ziachineiy installed after 31-12-05. The 

notification, in quest/oil. is aviIahfe h-  ret :f rnan/facturiag units, which has made 
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Appeal No: V214 t06/EA2/RAJ/2009 
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the investments and started their production before 31-12-05. As such, it can be 

reasonably conduded'that the legislature intended to cover only those units in the Kutch 

area, wherein the investthent was complete by 31-12-05. The benefit of the said 

notification is being extended tO the appellant in respect 0f the goods manufactured 
with the plant and machinery installed prior to the said date 

7. The question which arises is as to whether subsequent expansion of the unit by 

installing new méchines after 3.1-12-05 would get co vered by the said notification or not. 

Admittedly the second tube mill was installed after 31-12-05 If viewed from another 

angle, it can be reasOnably obseivëd as if the appellant have installed a second factory In 

the said area for manufacture of the goods. .If the machines, instead of being installed in 

the same factory, wOuld have been instalfçd in a separate factory, the benefit of the 

notification Was admittedly not available t6the appellant. As such, merely because the 

second tube mill stand installed In the .ame factory, which was earller enjoying the 

exemption, would not result in grant of exemption to the second tube mill. 

8. Even if viewed from the conditions of the notifications, it is dearly mentioned that 

the benefit of notification would be available in respect of those units which have been 

fully complete i,rior to 31-12-05 and has started thefr production prior to the said date. 

There is nothing in. the said notification as reards extei7sion of the said date of 31-12-05 

in respect of the subsequent instalment of p/ant and .mathineiy. As rightly contended by 

learned SDR, when the notifications are unambiguous and• dearly lay down the 

ccditions, the scope of the same cannot be extended by referring to the legislative 

intent. Such notifications are required to be interpreted in accordaijce with the words of 

the notification. 

9. Even if we go by the legislative intent, the same becomes dear from the various 

circu/ars and clarifications issued by the Government. The TRU letter F. No. 356/02/01-

TRU, dated 17-10-01 addressed to the Chief Commissioner of Customs, Vadodara 

seeking darifications raised by the Chief Commissioner supports the Revenue's case. For 

better, ai.zoreciatfon, we revroduce the clarification on issue No. '4':- 
Issue in brief View of Chief Commissioner, 

Customs & C. &, Vadodara 
Board's deasion 

4. WHether any extra benefit The reference in the We agree. The intention was to 
of exemption in terms of the Notification being only to the keep the operation of the scheme 
proviso to the first para Ic to original value of investment in simple. Giving benefit of 
be given for the value of any plant and mach/n eiy on the subsequent investments would not 
subsequent investment date of commencement of only complicate the scheme, the 
increasing the capacifr of the 
unit. 

commercial production, 
subsequent investment should 
be ignored. 

quantum of benefit available to a 
unit would also keep changing." 

10. Reference may be made to Circular No. 110/11/2006/CX.3, dated 10-7-08. The 

relevant part of said circular darifying the issue is as under 

"Point No. 1 . Whether the benefit of exemption would be available to 

goods/products that the units starts manufacturing after the cut off date for the 

commencement of commercial production I.e. 31 -12-2005. 
S 

Comments: There would be two situations. First is that where a unit Introduces 

a new product by installing fresh plant, machinery or capital goods after the cut off 

date in such a situation, exemption would not be available to this new product. The 

said new product would be deared on payment of duty, as applicable, and separate 

records would be required to be maintained to distinguish production of these 

products from the products which are eli'Ible for exemption. 

The other situation is the one where a unit starts produdng some products (after 

the cut off date) using the p/ant and machinery installed upto the cut off date and 

without any addition to the plant and machinery. For example, in case of plastic 

moulded products a unit may commence the production of different products simply 

by changing the moulds and dies. In that case, the unit would be e/ig1b1e for the 

benefit of Notification because the plant and machinery used for manufacture has 

remained the same. In this connection, it is further darified that for the purpose of 

computing the oriiinal value of plant and machinery, the value of plant and 

machinery installed on the date of commencement of commercial production only 

shall be considered." 

11. Admittedly the darification issued by the said letter reflects upon the legislative 

intent that the benefit under the said notification is intended to be restricted only to 
those units, which have started commerdal production or before 31-12-05 and the 

benefit cannot be extended to the products manufactured by installing fresh plant and 
machinery. To the similar effect is another letter written by TRU on 25th April 2000 
addressed to the Secretary General, Federation of Industries of India, Indicating that the 

benefit of the notification would not be available to those new industrial units, which 

commences commerdal production after 31 -12-05. 
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In asn7uCh as tile appellant I 'il çoI ' a new second tube mill after 31-12- 

05, though in the same '! w rli'r enjoying the exemption, we are of 

view that the heneflt of tie I L: L:ic; w: r't e available to the appellant in as 

much as the object of the notifc,i was 1 Investors for promotion of the Kutch 

area and to complete such int' .- 31-12-05 Allowing of exemption in 

respect of subsequent lnse!mni 'ànt nd chineiy.woUid defeat the very purpose 

of issuance of the noflcio. nd If ieqis/ati Intent. 

12. In view of the a/jove, the e 

6.2 I find that after rC9: o Nntif'cation No. 39/2001-CE dated 

31.07.2001, clarifications ded .i0OO: and dated 10.07.2008 clarified that 

the intention was to keep the operatib :3f the scheme simple; that benefit of 

subsequent investmentswou1d not. only complicate the scheme, the quantum of 

benefit available to any unt wod lsc keep changing; that the benefit of 

Notification No. 39/2001-CE wod only be applicable to those new industrial 

units, which commence commercial production before 31.12.2005. In other 

words, if a new industria! unit commenced commercial production after 

31.12.2005, then such industriai unit was:is not eligible to avail exemption under 

the said notification. Also, if conmercla production of a particular product had 

not commenced on or before 3Li.2.2005, then the benefit of the said notification 

would not be available to such goods. It is also clarified that if any unit 

introduced, a new product by installing fresh plant, machinery or capital goods 

after the cut-off date, then exemption would not be available to that new 

product and the same would be cleared on payment of duty, as applicable, and 

separate records would be required to be maintained to distinguish production of 

these products from the products which were eligible for exemption. These 

clarifications were issued on the Notification No. 39/2001-Central Excise dated 

31.07.2001 and are to be harmoniously read with the provisions of the said 

notification. Therefore, if the product (I) Fully Automatic Washing Machine (CETH 

84501100); (ii) Electric Motor (other than 45W & 125W) (CETH 

85011019/85015190) and (iii) Parts of Washing Machine (CETH 84509090) were 

commercially produced/manufactured, after 31.12.2005, then the benefit of the 

Notification No. 39/2001-CE dated 31.07.2011, as amended, is not available to 

the appellant. 

6.3 In view of the above, I find force in the argument of the department that 

the respondent was not eligible for refund for products namely (i) Fully 

Automatic Washing Machine (CETH 84501100); (ii) Electric Motor (other than 

45W & 125W) (CETH 85011019/85015190) and (iii) Parts of Washing Machine 

(CETH 84509090) manufactured after 31.12.2005 by use of plant and machinery 

installed before 31.12.2005. Therefore, the impugned orders sanctioning the 

refund for products namely (I) Fully Automatic Washing Machine (CETH 

84501100); (ii) Electric Motor (other than 45W & 125W) (CETH 
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85011019/85015190) and (iii) Parts of Washing Machine (CETH 84509090) are 

not correct and required to b set aside and I do so. 

7. Regarding Education Cess and Secondary & Higher Education Cess, I find 

that the respondent, a manufacturing unit situated in District of Kutch, availed 

benefit of exemption under Notification No 39/2001-CE dated 31 07 2001, as 

amended. The said notification is reproduced as under: - 

TTKutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure) 
and deared from Units in Kutcli District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise 

Act, 1944 (1 of 1944), read with sub-section (3) of section 3 àf the Additional Duties of 

Excise (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 

section 3 of the Additional Dutiesof Excise (Textiles and Textile Articles) Act, 1978 (40 of 

1978), the Central Government being satisfied that it is necessaly in the public interest 

so to do, hereby exempts the goods spedfied in the First Schedule to the Central Excise 

Tariff Act, 985 (5 of 1986) other than goods specified in the Annexure appended to this 

notification and cleared from a unit located in Kutch district of Gujarat from so much of 

the duty of excise or the additional duty of excise, as the case may be, leviable thereon 

under any of the said Acts as is equivalent to the amount of duty paid by the 

manufacturer of goods other than the amount of duty paid by utilization of CENVA T 

credit under the CENVA T Credit Rules, 2001: 

Provided that in the case of a unit having an original value of investment in plant and 

machinery installed in the factory below rupees twenty crore on the date of 

commencement of c'mmercial production in that unit, the exemption contained herein 

shall apply only for te first dearances up to an aggregate value not exceeding twice the 

value of such investment from the date of commencement of commerdal production, in 

each year. 

2. The exemption contained in this ñqtification shall be given effect to in the following 

manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 

of duty paid by utilization of CENVA T credit under the CENVA T Credit Rules, 2001, to the 

Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 

be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Ch7missioI7er of Central Exdse, as the case 

may be, after such verification, as he may deem  necessary, shall refund the amount of 

duty paid other than the amount of duty paid1,y utilization of CENVA T credit during the 
month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verificétion, the Assistant Commissioner or 

the Deputy Commissioner of Central Excise, as the, case may be, shall refund the amount 

on provisional basis by the 15th day of the . next month to the month under 

consideration, and thereafter may adjust the amoqnt of refund by such amount as may 

be necessary in the subsequent refunds admissible to t,e manufacturer." 

7.1 The Education Cess was levied vide 1f•Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

1191. Education Cess. - (1) Without prejudice to the proi"isions of sub-section (11) of 

section 2, there shall be levied and collected, in accordance with the provisions of this 

Chapter as surcharge for purposes of the Union, a cess k, be called the Education Cess, 

to fulfil the commitment of the Government to provide and finance universalisd quality 

basic education.
0 

(2) The Central Government may,fter due appropriation made by Parliament by law in 
this behali utilise, such sums of mçmey of the Education Cess levied under sub-section 

(11) of section 2 and this Chapter' for the purposes specified in sub-section (1), as it may 

consider necessary 

92. Definition. - The words and áxriressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the .Cu.tonis Act,' 1962 (52 of 1962) or Chapter V of 
the finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 

them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1) Th Education Cess levied under section 

91, in the case of goods sfiedfied in the rir.t Schedule to the Central Excise Tariff Act1  
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1985 (5 of 1986). beinc aocd. .!unid rrc:iuced. shall be a duty of excise (in 

this section referrcd to ac f,' cs :i,able goods) at the rate of two per 

cent calculated on 'ie aqg 4- '- a i ' íce ('Incidding speual duty of excise 

or any other duty of excLce but c. Eth/'icr? cess on excisable goods) which are 

levied and collected by the Ce  i- v ru, iier 'he !4'n stiy oRnance (Department of 

Revenue), under the c,ov'orr f I't' Ceritra s Act, 1944 (1 of 1944) or under any 

other law for the tfrne b7cf !ce,.. 

(2) The Education Qsc iui if L in addition to any other duties of 

excise chargeable on such gooc tr the iiaI &'cise Act,  1944 (1 of 1944) or any 

other law for the bme heing7 

(3) The provisions of the Cti Acj. 1,4 (1 Of 1944) and the rules made 

thereunder, including thc,s i iij  and exemptions from duties and 

imposition of penalty shaj/is ir c ina hs. apv in relation to the levy and collection 

of the Education Cess on exdsab/e qoods s the,.apply in relation to the lew and 

collection of the duties of excis oi: s.'ch qod. wider the Central Excise Act, 1944  or the 

rules, as the case may he." 

7.2 The Secondary and Hter Educaton ess was levied vide Sections 136 to 

138 of Chapter VI of the Fnarz' Act, 2007, whch read as under: 

1t136 Secondary and Hi'her EcJcatior? Cess; (1,) Without prejudice to the provisions 

of sub-section (12) of section 2, there shall be levied and collected, in accordance with 

the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 

the Secondary and Hi'her Education Cess, to fuifi1  the commitment of the Government to 

provide and finance secondaiy ind h,her education. 

(2) The Central Government may, after due appopriatioa made by Parliament by law in 

this behalf, utilise, such sums of .rnoaey of the Secondary and H,gher Education Cess 

levied under sub-section (12) of section 2 and 'llc Chapter for the purposes specified in 

sub-section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and defined in the 

Central Excise Act, 1944(1 of 1944,,, the Customs Act, 1962 (52 of 1962) or Chapter V of 

the finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 

them in those Ac or Chapter, as t/i case may be. 

138. secondaiy and Hiher Education Cèss on excisable goods. — (1) The Secondaiy and 

Higher Education Cess levied under section 136, in the case of goods specified in the 
first Schedule to the Central Excise Tariff Act, 1985 (5 of 1985), being goods 

manufactured or produced, shall be a duty of excise (in this section referred to as the 

Secondary and Hihér Education Cess on excisable goods), at the rate of one per cent, 

cakulated on the aggregate of all duties of excise [including special duty of excise or any 
other duty of excise but exdudfng Education Cess chargeable under section 93 of the 

finance (No. 2) Act, 2004 (23 of 2004) and Secondary and H(gher Education Cess on 

excisable goods] which are levied and collected by the Central Government in the 

Ministry of finance (Department of Revenue), under the provisions of the Central Excise 

Act, 1944(1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Hiqher Education Cess on excisable goods shall be in addition to 

any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 

(1 of 1944) or any other law for the time being in force and the Education Cess 

chargeable under section 93 of the finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 

thereunder, induding those relating to refunds and exemptions from duties and 

imposition of penalty shall, as far as may be, apply in relation to the levy and collection 

of the Secondary and Higher Education Cer.s cvi excisable goods as they apply in relation 

to the levy and collection of the duties of excise on such goods under the Central Excise 

Act, 1944 (1 of 1944) or the rules made thereunder, as the case may be." 

7.3 Thus, the Education Cess and Secondary & Higher Education Cess were in 

nature of surcharge and were levied under Section 91 of the Finance (No. 2) Act, 

2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at 

the rate of 2% and lOb  respectively to be calculated on the aggregate of all 

duties of excise, which are levied and collected by the Central Government. The 

provisions of the Act and the rules made thereunder, including those relating to 

refunds and exemptions from duties and imposition of penalty were made 
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applicable to thelevyand collection of the Education Cess and Secondary & 

Higher Education Cess on excisable gooac a' they apply in relation to the levy 

and collection of the duties of excise on such goods under the Act. 

7.4 I find that. Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from. levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty and when the levy of excise duty itself was exempted by 

way of refund/recredit, then the Education Cess and Secondary and Higher 

Education Cess also got exemptedthereby. In absence of Central Excise duty, 

the question of levy of any surcharge or cess or whatever name is called 

thereupon would not arise. CBEC vide Letter F. No. 345/2/2004-TRI(Pt.) dated 

10.08.2004 also clarified that Education Cess is part of excise duty, the relevant 

portion is as under: 

"LeE'ter F. No. 345/2/2004-TRU (Pt) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget, 2004 announcements, a 

number of representations/references have been received from the trade as well as from 

the field formations pertaining to imposition of Education Cess on excisable goods and on 

imported goods. The points raised and the darifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 1ev/able on goods 

manifactured prior to imposition of Cess but cleared after imposition of such cess? 

Clarification : Education Cess on Excisable goads is a new levy. In similar cases, it has 

been held by the Supreme Court that if a levy is not there at the time the goods are 

manufactured or produced in India, it cannot be levied at the stage of removal of the 

said goods. Thus, Education Cess is not leviable on excisable goods manufactured prior 

to imposition of cess but cleared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 

are deared without payment of excise duty/customs duty (such as dearance under bond 

or fulfilment of certain conditions) would be subjected to Cess. 

Clarification:  The Education Cess is leviable at the rate of two per cent of the aq,gregate 

of all duties of excise/customs (exduding certain duties of customs like anti-dump/nq 

duty, safe guard duty etc.).. levied and collected. If goods are fully exempted from excise 

duty or customs dutv are chargeable to NIL duty or are deared without payment of duty 

under specified procedure such as dearance under bond, there is no collection of duty.  

Thus, no education cess would be 1ev/able on such clearances. In this regard, letter D. 0. 

No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may also be 

referred to. 

Issue No. (3) : Whether goods (llke alcoholic beverages) that do not fall under the 

Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 

of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is 1ev/able on goods specified in 

the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are 

not specified are not subjected to the said Cess. 

Issue No. (4) : Whether duties/cesses which either not collected as duty of 

excise/customs or are collected so but by a Department other than Department of 

Revenue, should be induded for the purposes of calculation of Education Cess? 

Clarification As the Education Cess is calculated on the aqgreqate duties of 
excise/customs (exduding certain duties of customs like anti-dumping duty, safe guard 

duty etc.) levied and collected by the Deøartment of Revenue, only such duties, which 
are (a) levied and collected as duties of excise/customs and (b) are both levied and 
collected by the Department of Revenue should be taken into account for calculatinq 

Education Cess." 

(Emphasis supplied) 

7.5 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 again clarified 
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that since Education Ces.an :ecnd:,1 •Hiher Education 'Cess were levied 

and collected as perrenta , 'ce i Educition Cess and Secondary & 

Higher Education Cess would e 'able, ':n and wherever service tax is nil by 

virtue of exemption. The a!d crjr w sued in context of service tax matter 

but the principle was Cep L.r€i L Board and hence would apply in 

the present case asô. No 34/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

7.6 In view of above, Educathin Css Secondary & Higher Education Cess 

were part of the Central Ee duty nd s]nce the central excise duty was 

exempted by way of refund ficat1.ob Ce,s and Secondary & Higher Education 

Cess would also be exempted y way 01 refund. This view finds support from the 

judgement of the Hon'ble Svweme Court in the case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELI 48. (SC), wherein it has held that: 

(Emphasis supplied) 

7.7 In view of above, I hJd that the respondent is eligible for refund of 

Education Cess and Secondary &Higfier Education Cess. 

8. Accordingly, I upholc the impugned orders and reject appeals related to 

Education Cess and econ.dari. & 1-Jigher Education Cess in respect of the 

products where refund h; i -eady been allowed by the sanctioning authority. 

However, I allow appeals reited to refund for products namely, (I) Fully 

Automatic Washing Machine(CETH 8<.01100), (ii) Electric Motor (other than 

45W & 125W) (CETH 85011019/85015190)' and (iii) Parts of Washing Machine 

(CETH 84509090), commercial productIon of which started after 31.12.2005 only 

and set aside the impugned orders in this regard and order for recovery of the 

refund of the duty granted to the respondent on these products. 

S. qicc Rr  ct) q)cI i'-1cri cl FIgii g't 1i 'ildI 

9. The appeals filed by the Department are disoosed off as above. 

By Reg.cl. Post AD.  

To 

( 

1T3ll1 (3ft) 

The Commissioner,' CGST & Central 

Excise, Kutch Commissionerate, 

Gandhidham 

31Rc4,ci, Ic) 1c[ 'kc'i Lct'th, ct 

M/s. Gran Electronics Pvt.\ Limited, 

Survey No. 113, Village: Varsamedi 

Taluka: Anjar, District: Kutch 

. n.i lTcR1 T. dl., t. , Ii: 

dIVcJ 3ffl 1iii: 
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Copy to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 

The Assistant Commissioner, CGST & Central Excise, Division-Anjar, 

Gandhidham for further necessary action. 

Guard File. 

F. No. V2/5/EA2/RAJ/2009 

F. No. V2/6/EA2/RAJ/2009 
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