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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

flT IP/ ijf 31T/ t/ 3TF, tr 'n F/ iqv/ uuiii, 
/ 'niIlI. / 1fthBTRi Ii 'iifl i,ci r9ft9: / 

Arising out of above mentioned 010 issued by Additional/Joint,Deputy/Assistant Commissioner, 
Central Excise/ST / GST, Rajkot/Jamnagar/Gandhidham 

T &ITITr[i.T9T /Name&Address of theAppellarits&Respondent 

M/s.G I-I C L Limited, Sutrapada, Veraval Kodinar Highway, Taluka Veraval,Dist: Junagadh 

T5flr(3P1t) titi dIl Ttsttr / t8i.ui T5PU1 H'clI ]/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in 
the following way. 

(A) 4I4 I l ,ObT dciic ij'e l'ie  3f nTfh.vrlg'dfl ii4lsr,infl oic 3rfffkiirr ,1944t srlTr 35B 
smfisf, l994S1T86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) 

 9.Tf;el:t, rtekfl TfTI/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New Delhi in all 
matters relating to classification arid valuation. 

dirf, I"isc 1a) ndiu 1V 3[rffef iinr PT r4 r'ftf 1i sj ,dbra i   3V1rsftiT mnrrftiiinr 
(ta) t X11iT rftfir, ,f1sr rer, a I 41 'ir swr ii iiii ci a e- 00 crr i1T8T 'iITf1 I / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) er tri rrft rrr flr r' 1i c9a 1Iaita41, 
iTT 'ii EA-3wT 'T 'rftT lI-lI I 4 irr t TT t 'ilc i  1TiT, i$I d4ic ?t ir , aii nr 31r6 
'iaIai iTT T9T, 5 'iiu 1T 3rt T5 iia e'iu 1T 50 iia 9 5PTT 50 eia  13rfliB TT rT: 1,000/ 
#I 4, 5,000 / - "1 3fflT 10,000/-  R5'1 iT 1ktñ1r 'ta I T7 41t {1 a ltñThr air inr *ftir sofl 

t 1iI aIaI Tir C+.4) iiaF1.ia iirr ii1) 'airct aa i'e gvi llmrr ii rlri 
 air imir, irr iiai iimrr 'arfp  ii flhr sr ftfirm1TaTITUT loai fiia I PTT 31T ( sTai> ai 

jii 3ii 9-1TirTit 500/-  Tlll9jna "liiI aii HiI 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise Appea Rules, 2001 and shall be accompanieJ against one which at least should be accompanied by a fee of Rs. 
1,000/-Rs.5000/-, Rs.10 000/- where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above aD Lac respectively in the form of crossed batik draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of The place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3r'11i1Tit -aiaitriaiir iillr, 1'i s1tslt1ir 1994 lit 51TT 86 l) ai iaie llaai'1i, 1994, ai fibrir 9(1) ai 
____ 1 1LIi El41 T1)  amr   rl ai :TTiT, thr , aia T 311T iHaI T'1T 11Th9T 5 

ll'a 1T ia 'ia,5 '1I' '1VT 50 iea ia aai PlT 50 'ioa '-i'T 3ffai 9Taiirf: 1,000/- Ma, 5,000/- ei4 3F'TaT 
10,000/:   iT ftiITftT 't.Ii ecia air  ¶rmir, raftfr  3T  Irii fifalTur t 1oai 

9Tir14) IInlTI.i1 llirit ji siI uifri IaiP gIn li'1i '1IP' 5Ite aiFTir0, 
ilosi TgT9T aTf*tT agl iTfhT spThftil TlitaiTer 4t aim tir I ZiPT9 air ( 31fT) ai ¶' 3TTT-'TW ai T%T 500/- 

EblI I, 
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of I<s. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of_the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.a00[-. 

(B)  



1i 3f1,1994 't 5TT 86 t'T-5ITT3Tt (2) T (2A) 3ftT1T l i4) 5tftr, l4l 1'4I'fl, 1994, ¶ii 9(2) 
1 9 (2A) io ft9'TS.T.-7 I  R1-t 313. %tir 3TflT 31[aI (W), qi  ip 

1T 1TftT 31T tflt1T iii (39 T I1 4 i{)d p'-fl iie s ii iii iri sisrr 'tir ii 
sj/ qw, t 3 furr i rw ii 3nrt wrrf iiu i4l I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Cominissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central llxcise/ Service 
Tax to file the appeal before the Appellate Tribunal. 

1fT1 I49t3ff1944 
135r , 3Tf, 1994 tsflTI83 3rI flTp 

9Tfvr 3PfiT6t 141 '3cII4 / -iii 4-WI IC 'IP1ifIT (100), 4ITT lf9Tf1ifi , ITrr9T, I4 1Tl9r 
ii irr 'ipnT'r 1T u ci ii fllT W i i sflr qiT k sIftl ti 

 s  1slIofr r9iili * 

(i) 1TT11 
(ii)  
(iii) 'i-u 1oii'4) 6 itci4cr 
- 5TflT '1I91 ) 2) STffi2014 3 1fl pfi*zr wrfrr 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount Of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

Revision application to Government of Iida:, _______ 
i 3TT iII1' riTftIIT 1P.O 4I41'lI iT, ITtIT cll4 1'4  3TftftrTr,1994 lt 5IT  35EE 3I3T4T iT, 

  I1)3TUr 3Trr 111 W19T, 1'ir, 'iift iTftsr, ftr 'r, u4, 'i 1eft_1ioo01, rr frr ii.-n 

A i'iion application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue, 4th Floor, jeevan Deep Building, Parliament  Street, New Uethi-110001, under Section 
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

j)) 'imi il41i f,  ii 1i4I ThT '4I(9ltfJlci11 43'i'l 
(') rn  lI!,Tl if iTI )i.-i,14i i'ici TTfrif 

tsT iTTT I-I 4 I1ll I / 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) 

(iii) 

(iv) IOc'-ll4.l iT rrlfsrmr3I1iTrci6i iii 
113l9 )3P) iifi 3ftt)11T (92),1998ttATTT 109 

fLI i1VI/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

ttifTWTiT'l'slI EA-8, It3c4I4I (jc"h 

3lTTi '9N"I 3 i1T31TP1Tgt ii-fl iTrIr! MiTTfliT l,'1 3Th4iTiT 3ITfl srlr isi ii4l i-fii zrrr 
1944 1iTTR-6t'il1 '9ltMkll 

The bve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under Major Head of Account. 

(vi) T'3T 3TFk TT ' t1 ci thft s r siif 41 I . - - - - 
T '-I'lA 't'41 t iea iTl* '-ii iTiT T 9T 'i 200/- ¶r 3r9T Hcii ii  str 'Mclii '541 iTil '109 "MM iT "M191 T 9T ""14 

1000 -/r9T911I"IR(I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved iii Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) ciR 5r* 1'NI TfI "i rk 

1 t1rT it 'i4 -i lie TTTfiTif 3Pif4-41iT 9fr iTT TiT 3PTht iTt i"ii IT i9 Mill I / In case, 
if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is tilled to avoid scrip toria work if excising Es. I lakh fee of Rs. 100/- for each. 

(E) flpIj'tfTt qIMIc1ci  1975, 3)vFlI 3T941T 'M,'l 3niTr 1 ripir siir t 9ft TT ft5l1Tht 6.50 "i"i iTt 
.-ciIlI"l4 9ty,j 9iff4j.fl Tf*trl / 
One copy of application or o.r.O. as the case may be, and the order of the adjudicating authority shall bear a court fee 
stamp ot Rs.6.5Uas prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F) 4)-npiT, O'1iT 4cMl4 iTiT 4/4 1l9'  3PTh1)iT 1TiTifliTTiT (ici4 fi 11441114), 1982 iTfTI hiT SF51 4114-I'll iTt 

4-I 11011 'McI Ml 1 f91iT t Tit 3(jiT 5.M I '-I 3ITt fTIT "II cli I / 
Attention is also invited to the rules covenng these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) spsftsr sniftiisrt t  srftsr 51ffar  fr ciii'i, ifr 'i4).ii n41sm'ff 1. si'Prrsff flrmiftz -i 
www.cbec.gov.mt4(9 i'i'ci l / - - For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the Departmental website www.cbec.gov.in - 

F 
(i) 

(C) 

(ftiT) iT4llH'l, 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to an' country or territory outside India. 

3c'1I4 4Jc'iT "fT ¶flTIT14/ f'ii lThiTiT4I4, 'l'lI'l 'iT ±lcI 'ilt 411'M 15'iTiT'iT*I / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(v) 



Appeal No: V2/44/BVR/2017 
Appeal Filed By M/s. GHCL Limited 

:: ORDER IN APPEAL::  

M/s. GHCL Limited, Sutrapada Veraval Kodinar Highway, Taluka: Veraval 

Dist. Junagadh (hereinafter referred to as Appellant') has filed the present 

appeal against Order-In-Original No AC/JND/02/2017 dated 13.01.2017 

(hereinafter refered to as 'the impugned order'), passed by the Assistant 

Commissioner, Central Excise Division, Junagadh (hereinafter referred to as "the 

adjudicating authority"). 

2. The appellant engaged in manufacture of Soda Ash and Sodium Bi-

Carbonatefailing under Chapter Sub-heading Nos. 28362010/20 and 28363000 

respectively of the First Schedule to the Central Excise Tariff Act, 1985; appellant 

were availing Cenvat.Cr.edit in respqctQf,inputs, capital goods and. input services 

used in or in relation to the manufacture of their final products and utilized the 

same for payment of duty on final products cleared from their factory. The 

appellant was using coal / lignite-based boilers for generation of steam which 

were used for manufacturing of their final products and also availed the Cenvat 

Credit of duty paid on Coal / Lignite. The Fly Ash is excisable goods; attracted 

Central Excise duty of 5% ad valorem in terms of Notification No. 02/2011-CE 

dated 01 .03.2011 and w.e.f. from 17.03.2012 the rate of duty on Fly Ash was 

enhanced to 6% ad valorem. Jurisdictional Central Excise division alleged that 

the appellant was liable to pay Central Excise duty on Fly Ash so generated and 

further appellant was to maintain daily stock account of Fly Ash in terms of 

Rule 8 and Rule 10 of the Central Excise Rules, 2002 and also appellant have to 

declare the same in their monthly ER-i returns filed in terms of Rule 12 of the 

Central Excise Rules, 2002. Appellant did not agree with the contention of the 

department, show cause notice dated 12.04.2016 was issued proposing to 

demand excise duty of Rs. 7,47,763/- on 100831 MT of Fly Ash generated and 

cleared by the appellant during the period April 2015 to September 2015. The 

above-mentioned Show Cause Notice was adjudicated vide impugned order 

wherein the adjudicating authority confirmed the total demand of excise duty 

of Rs. 7,47,763/- for the period April 2015 to September 2015 under Section 

11A(1) of the Central Excise Act, 1944 along with interest and also imposed 

penalty of an equivalent amount under Rule 25 of the Central Excise Rules, 

2002 and penalty of Rs. 5000/- under Rule 27 of the Central Excise Rule, 2002. 

3. Being aggrieved with the impugned order, appellant have preferred this 

appeal on the various grounds as under: 
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Appeal Filed By MIs. GHCL Linifted 

(I) The impugned order is not proper and legal as same has been passed 

by gross violation of provisions of the Central Excise Rules read with 

Central Excise Tariff Act, as Fly Ash arising out of the burning of coal 

in boilers by the appellant does not amount to manufacture. Appellant 

relied on the following decisions: 

1. Moti Laminates V/s. CCE -. 1995(76) ELT 241 (SC) 

2. Indian Aluminum reported at 19P0 (6) ELT 146 (Born) 

3. 1995 (77) ELT 268 (SC) 

4. CCE Patna V/s. Tata Iron & Steel Co. Ltd. - 2004 (165 ELI 386 

(SC) 

(ii) Further, appellant submitted that similar to the case of zinc dross and 

aluminium dross and skimmings is per above decisions, the Fly Ash 

generated by the Appellant is i-nerelv a residue arising out of coal burnt 

to run boilers used in the course of manufacture of final products i.e. 

Soda Ash and Sodium Bi-Carbonate. By no stretch of imagination can 

it be assumed that the appellant is manufacturing Fly Ash; their issue 

in question stands settled in their favour in view of the decision of the 

Hon'ble Supreme Court in UOl V/s. Ahmedabad Electricity Co. - 2003 

(158) ELI 3 (SC). In support of theIr contention whether coal ash /fly 

ash arising out of burning coal is excble or not, the Appellant quoted 

the following citations: 

1. Shri Vithal SSK Ltd V/s. CCE 2014 (300) ELT 516 (Tri.Mum) 

2. Shaw Wallace Gelatines Ltd V/s. CCE 2001 (131) ELI 397 (Tri.Del) 

3. Ballarpur Industries V/s. CCE 2002 (146) ELT  623 (Tri.Mum) 

4. Perfect Stoneware Pipes V/s. CCE,2002 (146) ELI 222 (Tri.Del) 

5. NRC Ltd V/s. CCE 2002 (149) ELI 376 (Tri.Mum) 

6. Kusurn Products Ltd V/s. CCE 2003 (160) ELI 900 (Iri.Kolkata) 

7. Rexpm Strips Ltd V/s. CCE 2003 (160) ELI 918 (Tri.Kolkata) 

8. Gujarat Heavy Chemicals Ltd V/s CCE 2003 (161) ELT 878 

(Tri.Mum). 

(iii) Further, Section 2(d) and Section 2(f) need to be satisfied cumulatively 

for levying excise duty under Section 3 of the Act; Central Excise duty 

under Section 3 of the Act can be levied only when the goods in 
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question satisfy the definition of excisable goods under Section 2(d) of 

the Act and are manufactured goods in terms of Section 2(f) of the Act; 

it is settled law that Fly Ash generated residue during the burning of 

coal used as fuel in boilers cannot be considered as "manufactured" in 

terms of Section 2(f) of the Central Excise Act, 1944; since Fly Ash 

cannot be considered as manufactured goods, there is no question of 

demanding duty under Section 3 of the CEA, 1944; provisions for 

concessional rate of duty under Notification No. 02/2011-CE dated 

01.03.2011 cannot be a ground to demand duty on non-manufactured 

goods, the Appellant quoted the following citations: 

1. Kiran Spinning Mills V/s. CCE 1984 (17) ELT 396 (1) 

2. Metro Tyres V/s. CCE 1995 (80) ELT 79 (T) 

3. Salco Extrusions V/s. CCE 1984 (16) ELT 356 (T) 

(iv) Further, explanation to Section 2(d) inserted w.e.f. 10.05.2008 enacts 

the test of marketability as an essential test for dutiability of goods, the 

appellant quoted following decisions: 

1. Bhor Industries V/s. CCE 1989 (40) ELI 280 (SC) 

2. Ambalal Sarabhai V/s. CCE 1989 (43) ELT 214 (SC) 

3. Indian Cable Co. V/s. CCE 1994 (74) ELI 22 (SC) 

(v) Further, Fly Ash was not sold and therefore, there was no assessable 

value available to pay Central Excise duty on the same; the department 

has relied on the valuation of Fly Ash made by M/s. Aditya Birla Nuvo, 

Indian Rayon, Veraval to assess the value of and determine the duty 

payable upon the Fly Ash generated at the appellant's premises during 

April —2015 to September —2015 and same is contrary to provisions 

of Section 4 of the Central Excise Act, 1944 as amended w.e.f. 

01.07.2000. Prior to amendment Normal Price' was the basis for 

determining the value; after amendment value of goods is transaction 

value i.e. value has to be determined for each transaction or removal. 

(vi) Further, the price of Fly Ash sold by M/s. Saurashtra Chemicals during 

January 2012and February 2012 was Rs. 1/- per MI but department 

had counted the value of the Fly Ash generated by the Appellant during 

same period at Rs. 315/- per MT based on price of Fly Ash generated 

byM/sS.aurashtra Chemicals during some other months. Further, 
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from December2014 onwards, MIs. Saurashtra Chemicals, Porbandar 

had sold the Fly Ash at a pnce 'lf s 1/- per MT. However, in the show 

cause notice dated 12.04.20 IS proocsed demand on identical grounds 

for the period April 2015 to September 2015 had shifted its reliance 

upon the price adopted by M/s. ,Aditva  Birla Nuvo, Veraval viz. Rs. 

120/- per MT. Variation in valuc adopted by the department in ranging 

from Rs. 615/- per MT to Rs. 11- per MT for the same goods is 

incoherent and inconsistent w;th Rue 11 of the Valuation Rules, 2002; 

valuation is unreasonable nd unfair; hence the impugned order 

confirming the same is liable to set aside; as in their case Valuation 

Rules, 2000 would be inapplicable as the Fly Ash is waste and refuse 

generated out of burning of coal used in boilers, it has zero cost of 

production; the cost of production of Fly Ash is zero, the assessable 

value is also zero and no duty is payable on the Fly Ash. 

(vii) Quantification of demand of Education Cess & Secondary Higher 

Education Cess is erroneous as the same had been exempted on the 

excisable goods w.e.f. 01.03.2015 vide Notification No. 14/2015-CE 

dated 01.03.2015 and 15/2015CE dated 01.03.2015. The demand of 

such EC & SHEC being wrongly confirmed is liable to be dropped. 

(viii) Further, there is no question of confiscation of goods as the appellant 

did not cleared any dutiable goods without payment of appropriate 

duty; the impugned order also does not hold the goods liable for 

confiscation; the penalty under Rule 25 does not arise. 

(ix) Further, since the penalty under Section 11AC of the Act is not 

imposable, there is no question of imposing any penalty under Rule 25 

of the Central Excise Rules. 2002. The Rule 25 of Central Excise 

Rules, 2002 is similar to Rule 1730 of the erstwhile Central Excise 

Rules, 1944. Appellant relied on case of Star Paper Mills Ltd. V/s. CCE 

2003 (151) ELT 607 (T), same was held by the Hon'ble Tribunal that 

penalty under Rule 1730 is incidental to confiscation under that Rule; 

hence, when there is no conliscation there cannot be a penalty. None 

of the clauses of Rule 25(1) can be invoked in the facts of the present 

case so as to invoke penalty. There is no contravention of any of the 

provision of Central Excise Rules and therefore no penalty is 

imposable under Rule 25 of Central Excise Rules, 2002. 
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(x) Since no provision of Central Excise Rules, 2002 is violated by the 

appellant, the question of penalty under Rule 27 also does not arise; 

as no duty is payable, the question of payment of interest also does 

not arise and requested to set aside the impugned order in original 

dated 13.01 .2017 passed by the adjudicating authority and allow the 

appeal. 

4 Personal hearing in the matter was attended to by Shri Deepak Singhal 

and Shri Manish Depala, who reiterated Grounds of Appeal and submission 

made by them on dated 18.12.20117 and also submitted that their appeal may 

be decided on the basis of above facts and legal position. 

5. I have carefully gone through the facts of the case, impugned order, 

grounds of appeals and submissions made by the appellant. The issue to be 

decided in the present appeal is that whether the impugned order confirming the 

proposed demand of Central Excise duty alongwith interest and imposing penalty 

equal to the confirmed demand with regard to the subjected goods viz. Fly Ash, 

classifying under Chapter Heading No. 26.21, in terms of Notification No. 2/20 1 1-

CE dated 01.03.2011 is proper or otherwise. 

6. The adjudicating authority has confirmed the demand of Central Excise 

duty on the Fly Ash holding to be excisable goods, classifiable under Ch. Heading 

No. 26.21 and leviable to the duty in terms of the said notification dated 

01 .03.2011. However, the appellant contended that the disputed goods i.e. Fly 

Ash, being a residue having no value, were non-excisable goods and hence 

could not be levied to Central Excise Duty since the process thereof was neither 

amount to manufacture nor the goods were marketable, for which they placed 

reliance of various case laws. 

7. The appellant was engaged in manufacturing of final products viz. Soda 

Ash, Sodium Bio-Carbonate etc., and using coal I lignite-based boilers for 

generation of steam / electricity, which was used further for manufacture of the 

said final products. They were also availing Cenvat Credit of duty paid on coal I 

lignite. 

vage /01 IU 
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8. Further, conjunctive reading of provisions of Sections 2(d), 2(f) and 3 of 

the Central Excise Act, 1944 implies that in order to he an excisable goods, it 

should be manufactured or producec wec.died in the Central Excise Tariff Act, 

1985 and capable of being bought and ok for consideration. 

9. In the present case, I find that undisputed facts of the caseare that the so 

called disputed goods viz. Fly Ash, were emerged as a by-product and produced 

during the process of combustion of coal for generation of steam/electricity, 

which were used further for manufacturing of the said final products, and the 

same were classifiable under Chaptc Headq No.26.21, which were attracting 

duty @ 5% Ad Valorem (6% Ad \j'creun weL 17.03.2012) vide Notification 

No.2/2011-CE dated 01 .03.2011 as amendod. 

10. I find that the issue is no more res integra and stands decided by the 

Hon'ble Madras High Court vide judgment passed in the case of Mettur Thermal 

Power Station reported as 2017 (34 ELT 708 (Mad) ,wherein it has been held 

that, 

"18. 'Manufacture' as defined under Section 2(f) of the Act takes within its 

fold any process incidental or ancillary to the completion of a 

manufactured product. Section 2(f) uses the term any process "incidental 

or ancillary to the completion". The broader meaning that can be attributed 

to the term "incidental" or "ancillary" is that it is happening which is 

subsidiary or subordinate to something more important. (See Webster's 

Dictionary). From the usage of the terms associated with manufacture, it 

would be evident that it considers any happening towards the 

achievement of a manufactured product as incidental or ancillary, which 

is an event in the manufacturing activity. There is no dispute that the 

respondent herein is engaged in the production / generation of electricity 

by burning pulverized coal Therefore, the completed manufactured 

product in the present case is electricity and 'fly ash' is only a by-product, 

which gets formed during the said manufacturing activity. Such being the 

case, by no stretch of imagination, could 'fly ash' which is formed during 

the process of production of electricity, could be said to have been a 

product 'manufactured' to fall within the scope 'manufacture' as defined 

under Section 2(f) of the Act. For the reasons aforesaid, this court holds 

that the 'fly ash', which stands formed during the production of electricity 
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is not a product manufactured, but is only a by-product in the process of 

completion of a finished product." 

'24. From the above judgement of the Supreme Court, it is clear that the 

first test in the process of levy of excise duty is that the product has to be 

produced or manufactured and the second test being that the product so 

produced or manufactured should be a marketable commodity. Further, 

the Supreme Court has also categorically held that levy of excise duty is 

on the manufacture or production of the goods and that leviability of duty 

is linked to its manufacture or production. Therefore, as propounded by 

the Supreme Court in a catena of decisions referred to above, the twin 

tests of manufacture and marketability should be satisfied in order to bring 

the goods within the ambit of excise duty and failure of even one of the 

test would render the product not liable for excise duty. In the case on 

hand, it is clear from the averments of either party and is also not in dispute 

that 'fly ash' is a by-product during the production of electricity and is not 

the main manufactured item. Further, the 'fly ash' is not a commodity 

which can be used as such in the market, but it is usable only as one of 

the materials in the production other products. Therefore, there being no 

manufacture of 'fly ash' but 'fly ash' gets formed as a by-product during 

the production of electricity, merely because the goods 'fly ash' finds a 

place in the specific or residuary entry in the schedule it cannot be termed 

as an excisable commodity, since satisfies the test of marketability. The 

twin tests have to be satisfied in order to bring a product within the ambit 

of excise duty and satisfaction of solitary test alone would not be sufficient 

to levy excise duty on the commodity. Therefore, mere marketability of the 

product alone would not be sufficient to levy duty on the 'fly ash', there 

being no manufacturing process involved." 

"28: Accordingly, for the reasons stated above, this court is of the 

considered view that while the finding of the learned single judge with 

regard to the applicability of Notification No. 89/95-CE dated 18.05.1995 

to the case of the respondent herein is liable to be interfered with, 

however, this court finds that insofar as the findings of the learned single 

judge that the by-product 'fly ash', which is formed during the production 
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of electricity is not a product produced or manufactured fatling within the 

ambit of Section 2(f) of the Centra Excise Act, though the same is 

marketable is liable to be sutoined. Accordingly, while the primary issue 

is answered in favour of the spondent and against the appellants, the 

incidential issue is answetd r iavc . the appellants and against the 

respondent." 

[Emphasis supplied] 

11. Further, the aforesaid order of the HoLte H!gh Court of Madras of dated 

21.12.2015 was challenged before the Hcn'hle Supreme Court by department 

and same was tagged with the Speci Leave petition (C) No. 29348 of 2015 and 

same is dismissed by the Hon'ble Supreme Court vide order dated 08.03.2019. 

12. Therefore, the issue is no more res-integra in view of above referred 

Hon'ble Madras High Court's judgment in the case of Mettur Thermal Power 

Station reported as 2017 (349) ELT 708 (Mad). Accordingly, I set aside the 

impugned order and allow the appeai !ed Lv he Appellant. 

13. iciid3-ft TT c  c) 4 4CLkI 3d d lidI 

13. The appeal filed by the Appellant stand disposed off in above terms. 

'1c'-4 iRci 

By Speed Post 

To 

&IthT (i1c) 
(Gopi Nath) 

Commissioner (Appeals) 

1 M/s. GHCL Limited, 
Sutrapada Veraval Kodinar Highway, 

Taluka: Veraval , Dist. Junagadh 

Copy to: 
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 

Ahmedabad for information please. 
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar for necessary action. 
3) The Asst. Commissioner, GST & Central Excise, Junagadh for necessary 

action. 
Guard File. 
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