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Zéﬁy eflson, aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
e (o] OWlng way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2% Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise Apgeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs,
1,000/- Rs. /-, Rs.10,000/ - where amount of durlxdemand/ interest/ penaltﬁ‘/erefund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed draft in favour of Asst. istrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of ;&l/ace where the bénch of the Tribunal

is situated. Application made for grant of stay shall be accompanied by a fee of Rs.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A te Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bﬁsa
cggg of the order appealed against (one of which shall be certified coply) and should be accompanied by a fees of Rs.
1000/ - where the amount of sérvice tax & interest demanded & penalty levied of Rs. 5 s or less, Rs. /- where the
amount of service tax & interest de t{ evied is moré than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penaldtz' levied is more than fifty rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench.of Ixjbunal is situated: / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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For an appeal to be filed' before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on pzsment of 10% of the duty demanded where duty or daty and pengf; are in dispute, or penalty, where penalty alone
is in dispute, growded the amount of pr‘e-de{gosit ayable would be subject to a ceiling of Rs. 18 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall indlude :
i) amount determined under Section 11 D; . >
i) amount of erroneouc Cenvat Credit taken; -
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A rtevision application lies to the Under Secrétary, to the Government of India, Revision Application Unit, Ministry of
Finance, DegEartment of Revenue," 4th Floor, Jeevan Deep Buildm&i_ Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in *:rangl{ from ¢ facrory to a warehouse or to another factor?v or from one
warehouse t0 another during the course of processing of the geods in a warehouse or in storage whether in a factory or in a
warehouse ' ) )
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any countryor territory outside India.
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In case of ,éloagds exportecfi%gutside India exportnto Nepal or B‘huta.t‘l without payme%t/of duty.
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1/ ~ . ,
g'ggl‘:tq of any duéy allowed to be utilized towards a%ment of excise duty on final products under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeﬁs) on or after, the date appointed under

Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form Np. EA-3 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from ghe date’on which the order sought to aEvs%ealed against is communicated and shall be
accompanied by two copies each of the g)FO and Order -Inpép%eal. tshowld be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 3%:EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/~ where the amotint involved in Rupees One Lac or less
and Rs. 1000/ -p\?rhere the amount involv?ed is mo}:,e than Rupees dle Lac.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating o filing of appeal to the higher appellate authority, the appellant
may refer to the lf)eparimental website www.cbec.govin . e ceine
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Appeal No: V2/189/BVR/2018-19

:: ORDER IN APPEAL ::

M/s. Vidhi Construction & Estate Broker, Shop No. 6, J. B. Pandya Audichya
Chhatralay, Opp. Petrol Pump, Sihor, District-Bhavnagar (hereinafter referred to as “the
appellant”) filed present appeal against Order-in-Original No. R-47/REFUND/2018-19
dated 06.09.2018(hereinafter referred to as ‘the impugnéd order’) passed by the
Assistant Commissioner, Central GST Division Bhavnagar -1, Bhavnagar (hereinafter
referred to as ‘the adjudicating authority’):Q

2. The brief facts of the case are that the Appellant filed a refund claim of excess
payment of service tax of Rs. 5,80,163/- with the department on 12.06.2018. Show
Cause Notice bearing No. V/18-07/Ref-Vidhi/18-19 dated26.06.2018 was issued to the
Appellant asking as to why their refund claim should not be considered as time-barred
and should not be rejected under the provisions of Section 11B of the Central Excise
Act, 1944 (hereinafter referred to as ‘the Act’) as made applicable to Section 83 of the
Finance Act, 1944. The adjudicating authority vide impugned order has rejected the
refund claim on the ground that the refund claim is time barred in terms of Section 11B
of the Act.

3. Being aggrieved with the impugned order, the Appellant preferred present
appeals,inter-alia,on the following grounds:

3.1 that service tax of Rs. 42,96,804/- was paid by the appellant during the period
from April, 2014 to March, 2015; that on verification of service tax records and books of
accounts, the Appellantrevealed that their service tax liability was Rs. 37,16,642/- only
instead of Rs. 42,96,804/-. Thus, the appeliant had paid service tax of Rs. 5,80,163/- in
excess during the period from April, 2014 to March, 2015.

3.2 that the department has not denied excess payment of service tax of Rs.
5,80,163/-; that the present refund arisen due to excess payment of service tax and
such excess payment of service taxcannot be treated as "paid up Service Tax"; that it
can be treated as "extra payment of amount' as provided under the provisions of the
Finance Act, 1994, that such "payment" made "over and above the due payable Service
Tax" cannot be retained by the government and cannot be considered for the purpose
- of limitation of time. Thus, the impugned order rejecting the Refund Claim is not proper
but itsgross violationof principle of natural justice.

3.3 that the department was well aware with this factual position at the time of
scrutiny of the ST-3 Returns as well as conducting the Audit at the material time; that
the Appellant is admissible for such Refund of excess payment of service tax as the
same has not been used in or in relation to payment of Service Tax by debiting from the
statutory Acqggnts maintained by them; that there is no such clause of limitation under
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Appeal No: V2/189/BVR/2018-19

the Act and Rules made thereunder: that the situation of the process of filing of a refiind *

claim was nothing but in accordance with the process of filing of such refund claim as
was governed under the provisions of Section 112 of the Act.

3.4 that the clause of limitaticn of time would not be applicable in the present case
as the amount involved in the Refund Ciaim was nothing but excess payment only and
not the payment of Service Taxagainst the value of taxable service which was
provided to the recipient of the service. Therefore, the Refund under reference is not in
or in relation to the providing of the taxable service.

4. Personal Hearing in the matter was given on 19.07.2019, 13.08.2019,
03.09.2019 & 25.09.2019, but no one from the appellant side has appeared for the
same. Therefore, the instant case is {0 be decided ex-parteon the basis of available
records.

5. | find that the impugned order wasreceived by the appellant on 08.09.2018
whereas appeal has been filed on 07.12.2018 and the appellant has requested to
condone the delay in filing of this appeal. | also find that the appellant has filed appeal
within further period of one month beyond normal period- of two months from the date of
receipt of the impugned order. Hence, | condone delay in term of Section 85(3A) of the

Act and proceed to decide the appeal on merits.

6. | have carefully gone through the facts of the case, the impugned order, Appeal
Memorandum. The issue to be decided in the instant appeal ié whether in the facts and
circumstances of the present case, the impugned order passed by the adjudicating
authority rejecting refund of Rs. 5,80,163/- of excess service tax paid as claimed by the

appellant, is proper or otherwise.

7. | find that the appellant has filed refund claim on 12.06.2018 under Section 11B
of the Act made applicable to the service tax matters by virtue of Section 83 of the
Finance Act, 1994, claiming refund of service tax paid in excess during the period from
April, 2014 to March, 2015 and the adjudicating authority vide the impugned order has
processed/adjudicated the said refund claim under the said statutory provisions. | would

like to reproduce Section 11B of the Act, which is as under: O/

SECTION 11B. Claim for refund of duty and interest, if any, paid on such duty. — )

(1) Any person claiming refund of any duty of excise and interest, if any, paid on such duty may
make an application for refund of such duty and interest, if any, paid on such duty to the Assi. )stant
Commissioner of Central Excise or Deputy Commissioner of Central Excise before the expiry of
one year from the relevant date in such form and manner as may be prescribed and the
application shall be accompanied by such documentary or other evidence (including the
documents referred to in section 12A) as the applicant may furnish to establish that the amount of
duty of excise and interest, if any, paid on such duty in relation to which such refund is claimed
was collected from, or paid by, him and the incidence of such duty and interest, if any, paid on
such duty had not been passed on by him to any other person .
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@ .............

(f) in any other case, the date of payment of duty.
(Emphasis supplied)
7.1 Inview of the above, it can be seen that any person may make an application for
refund to the Assistant Commissioner of Central Excise or Deputy Commissioner of
Central Excise before the expiry of one year from the relevant date and the Clause (f) in
Explanation (B) of the said Section 11B of the Act prb.vides the relevant date for the
purpose of computation of the limitation period for filing of the refund claim. Thus,
Section 11B of the Act mandates that the refund claim has to be filed before expiry of
one year from the relevant date. Hence, in the present case, the relevant date shouid be

considered as the date of payment of service tax.

7.2 |find that the appellant had made payment of service tax of Rs. 12,23,640/- on
24.06.2014; Rs. 3,58,935/- on 04.10.2014; Rs. 6,05,702/- on 02.01.2015 and Rs.
21,08,527 on 06.04.2015 (total Rs. 42,96,804/-) and filed refund claim of excess
payment of service tax of Rs. 5,80,163/- on 12.06.2018. |, thus, find that the refund
claim was filed by the appellant beyond the statutory time limitation prescribed under
the statute. | find that when the wordings of Section 11B are clear and unambiguous,
different interpretations cannot be placed by the authorities functioning under the statute
and they are bound to obey the dictates/provisions contained therein. Therefore, | find
that the adjudicating authority has correctly reject the refund claim on the ground of
limitation of time under the Section 11B of the Act. My this view is supported by the
judgment of the Hon'ble Supreme Court in the case of Doaba Co-operative Sugar Milis
reported as 1988 (37) ELT 478 (SC), wherein it has been held that if the proceedings
have been initiated under the Central Excise Act by the department, the provisions of
limitation prescribed in such Act alone will prevail with regard to applicability of the time
limitation for filing the refund claim.

7.3 | also rely on case law of the Hon'ble Supreme Court in the case of Anam
Electrical Manufacturing Co. reported as 1997 (90) ELT 260 (SC), wherein also it has
been held that the period prescribed by the Central Excise Act / Customs Act for filing of

refund application in the case of "illegal levy" cannot be extended by any U\t:ority or
Court.

7.4 | find that the appellant argued that the amount which is not a tax éannot be
retained by the government. | find that any money to be returned to the appellant is
mainly on the ground that the same is not to be retained by the government as per the
provisions of law. | find that the limitation is part of the law and even to return an amount
which is excess paid over and above the Iegal' obligation, the provisions of appropriate
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tax law has to be applied. Accordingly. in the impugned order, the provisions of Iimitatip“n “
in terms of the Section 118 of the Act wre correctly and legally applied. | relied on case
law of the Hon’ble Tribunal, Delni i wase of LNG Security Services Pvt. Ltd. reported as
2017 (5) GSTL 291 (Tri. Del), wherein bald as under:

‘7. Regarding the submission of h2 sopefiant that the amount which is not a tax cannot be

retained by the Government, we note that the amount has been paid as service tax under proper
heading and was duly appropriated tow:

‘s the tax lisbility of the appellant. Any return of the
amount collected as tax in terms of previsinns of Finance Act, 1994 has to be made in terms of
the provision applicable to such callectior.. We may note here that any money to be returned to
the claimant is mainly on the ground thai the same is not tc be retained by the Government as
per the provisions of law. Limitation is pait of the iaw. Even to return an amount which is excess
paid over and above the legal obligation {rmaking the excess paid tax as not a tax) the provisions
of appropriate tax law has to be applied. The Hon'ble Supreme Court in Miles India Ltd. v.
Assistant Collector of Customs reported in 1987 (30} E.L.T. 641 (S.C.) held that the tax
authorities are bound by the period of limitation as provided by the relevant Act. Hon’ble Bombay
High Court in Andrew Telecom (I) Pvt. L.td. v. CC & CE, Goa reported in 2014 (34) S.T.R. 562
(Bom.) held that even a writ petition under Article 226 of the Constitution of India cannot be
decided by overriding a law or legal regims. There is no warrant or justification for holding that a
stale or belated claim can be granted in a Constitutional remedy by ignoring a statutory
prescription. Hon’ble Karnataka High Court in M.C.1. Leasing (P) Ltd. v. CCE, Mysore reported in
2014 (33) S.T.R. 497 (Kar.) held that when the Act provides a complete mechanism for correcting
any errors whether on fact or on law the burdzn is to work out remedy with four corners of law.”

7.5 In view of the above settled principles of law and in view of the fact that the

refund claim was filed and decided under Section 11B of the Act, the time limit
prescribed there-under was strictly applicable for deciding such issue. Since, the )
adjudicating authority has rejected the refund claim on the ground of limitation, | do not

find infirmity in the impugned order, as the same is in conformity with the statutory
provisions. Since, the issue arising out of the present dispute is no more open for any

debate, in view of the well laid judgments delivered by the Hon'ble Apex Court, | am of

the view that there is no need for any discussicn of the case laws relied upon by the

appellant for deciding the issue differentiy.

8. In view of the foregoing discussions and analysis, | upheld the impugned order
and reject the appeal filed by the appeliant. %
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