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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

ir 3fla9/ 3lT/ 'it/ *iq' 1TF, 

/ 'ti -i-i. / TrtfrTUTs IIc1 Ta11T 3JI9: / 

Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, 

Central Excise/ST / GST, Rajkot/Jainnagar/Gandhidham 

df41c11& /Name&Address of theppe11ants&Respondent 

MJs.Vidhi Construction & Estate Broker, Shop No. 6, J B Pandya Audichya Chhatralay, Opp. Petrol Pump, 
Sihor,Bhavnagar 

t 6II1(1k) 4 oil4'i ql  oil1.l,lti utt4' / iilq,ui 4k iii 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in 
the following way. 

(A) Thii pi ctij t  .4l1li  'ciiii1  ,ui ai4li, tr 'ii 1iii ,1944 tIRT 35B 
 1Pii, 1994 tr1TT 86 4cs4krcI ltlTtiq,cfl 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B. of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) l4ffuI 4ti  1*4tIiT, 'c'ii.i   4l4l  -qiii1lii f *ft3,  2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, R.K. Puram, New Delhi in all 
matters relating to dassification and valuation. 

sI" 1ja) '1clu dPll1 aiciicii wft  dl'fli ftrr    c'1I t *T 14lc11l 4TrlT 
9TT1Wi t,,14cfli , gi oo Il.l Tf 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) i441cTh n .ctlI  Ij (4 4Jqft, 2001,f4416 1cff1iRct 
I,*W* 141Tt,t'5cMI' qtfYT  

4IN4I IThT 9T, 5 TW  T 5 T9 lT 50 tL 1TT 0 91 4 5tI 'ijl• 1,000/— 

T T fl 1 
1'4Icl i'f T 'iT91, * 3UTTT*T 'iIIL 5TT 4T9iTT I fla  (il) 
fI 500/- 'TIT PiiiP.ci 1TT l'ii 1/ 

The appeal to the Appellate Tribunal shall be ified in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise Appeal) Rules, 2001 and shall be accompanied against one which at least shotild be accompanied by a fee of Rs. 
1 000/- Rs.5000/-, Rs.10 000/- where amount of dutydeinand/interest/penalty/refund is upto 5 1-ac., 5 1-ac to 50 Lac and 
above 50 Lac respective'y in the form of crossed bank draft in favour of Asst Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of The place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 5(X)!-. 

3Pttlt?T inl q,ui * 11TtT alk, jr ,k1l4q,,1994  1lt tIRT 86 (1) aItui itot l''i,ll, l94, T tPW 9(1) * '1d 
i rTrf If44lcl Pftt  Ic1l (s'il  

ifi T) a f - ii; rr ii t1r ,wlw *iiiii T11'iIA 5  
T Itirr:_1,000/— 5,000/— 1'u 

1,0OO/- r  fuTRi v  i:i  1hiW&ci t i*1t fig qifui * '1TT i 
kI( ntf4l tfi wri iii i'ie rrrr, *r 

s'ti kigfct  llfl  -qiqiIlq,t'q t1T TfriTI I TT1 ,$II (T) f*t i i-TlWt5.T 500/- 
4TkI 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 194, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amounof service tax & interesi demanded r penalty ried of Ps. 5 Lakhs or less. Rs5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lalchs but not exceedmgRs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bend% of nominated Public Sector Bank of the place 
where the beç1oLtj, ,una1 is situated. / Application made for grant of stay shall be accompanied by a fee of Rs-500f-. 
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(B)  



(v) 

(i) 1994Tu8E -tTT (2 T A) fli*ifq,,ft, 1994,f  9(2) 1 9(2A)c1ci 1fci S.T.-7 * ' c'1I   39 (4lc1), -1 UU 1TftT ei t ft k1ci T 'ft 4OIcI Tr) sh aiIj'o rr siii swt  
lI i,l4lq qi Rq u  W1 I / The appeal under sub Se ffon(2) and (2A) of the section 86 the Finautce Act 1994, shall be filed in For ST.7 as prescribed 

under Iule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be aecompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excice (Appeals) (one of which shall be a certified copy) and coy of the order 
pa,ssc'd by the CommissioneruthQrizing the Assistant Comioor Deputy Commissioner of Central rxcise/ Service 
ax to file the appeal before the Appellate fribnnal. 

(ii) ñ-qr tj, tt    rlMl S11ffl  ('1) 5t k 'cMI4 1'J 11lIll1 1944 t 
m35i4o   i99 83 

'a eii' 10 tfP (1Q%(, iti '441111 llci TrW?9T, i 
¶I1l iifiti,  *tti 

4I"PTTT 11 t' * l(TFff 
(i) tflU11 
(ii)  
(iii) i1iifq it's 
- ffl (' 2) a1k44412j14 f4) i'I)fli Ilqil r1iiftr 

I1 9 /,  For an appeal to be filed' before (JFii AT, under Section 3SF of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duly demanded where duPe or duty and penalty are in dispute, or oenalty, where penalty alone 
is in dispute, rovided the amoutt of prii-deposit payable would be sptec to a ceiling of Rs. It) Crores, 

Uner Central Excise and Service lax, "buty Demanded" shaU indude: 
(i) amount determined under Section 11 D 
(ii) amount of erroneous Cenvat Credit taken; - 
(iii) amourit payable under Iu1e 6 of the çrwat Credit Rules 

- provided further that the provjsions of this Section shall not aplv to the stay application and appeals pending 
before any appellate authority prior to the c9mencement of the Fii'nc t1o.2) Act,  2014. 

lT1 osi. ,1tui 'ici 
Revision aophcation to Government of India 

ati T*j.tltul41IR1l Psi.1fci ii'i) 11b44{,1994 SITU 35EE 4i  
rr iliui sirr it f   'ai" frr41, sIlq'i r, st i fft—ii000i, fi I 

A revision application lies to the Under Secretary, to the Government of India Revision Alication Unit, Ministry of 
Finance Department of Revenue 4th Floor, Jeevan Deep Buildii, Parliament 'Street, New ttelhi-110001, under Section 
35EE of'the CEA 1944 in respect o'f the following case, governed by nrst proviso to sub-section (1) of Section-35B ibid: 

- #t't11l'1 krii.i1fl RII rrfWi   nl 
ffli k ii 14lfI1, rll 1I1 'Nsil Tt 1I1 

In case of any loss of goods. where the loss ocjuis in trant from e cscrory to a warehouse or to another factory or from one 
warehouse to another during the course o processing of the goods in a arehouse or in storage whether in a factory or in a 
warehouse 

tf11e f14l11uI Tc'1 (fl) 4W1'I fl, 

In case of rebate of duty of excise on oods eiported to any country or tenitory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

c'i' I?J9IT PTTIT fl&  f.ii ii, i4Ii T LI ittTi tiii 1TTI / 
In case of goods exported outside India export to Nepaf'or Bhutati, without payment of duty. 

c'1I'i c'1I'1 11I '1lquI1 cII sfrTsirir 
•lJTt 309 T1'iq TIIUs 11I T31Td44l41) rf  

Credit or any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules mad€ there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 998. 

lu' W t wtTEA-8 i'.i ((f44ll'fl  2001 fbiii 
i1ITkit 3 I  T41fIfTTl1c1l ii-fl 'rfvi nut 
tc'iiq iPiii, 1944 t4I.I 35-EEc1i I 1Rc1cd1lq41 W1'ZT flTR-6 tf#'ii ii'(1 

bo've application shall be made iii dupicpte in Form N. EA-8 as sfied under Rule, 9 of Central Excise (A peals) 
Rules, 2001 within 3 months from the date ori which the order souhould aled against is communicated and sall be 
accompanied by two copies each of the CDrC) and Order .1nppeaI. be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee a prescribed, under ,ecbon 35SEE of CEA, 1944. unoer Major Head of Account. 

(vi) TjrtSTur 1lc.i If'ct Isi1P.i 9t 'iI444l fIt .ti1 ift I 
114111 41 "i T sl11 Tt i"I 200/- t TITT fii 'iii 114111 91 "I) "4l'I t 1 '11 

1C)0 - / IT T9Tt f'4l iITI 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees. dne Lac. 

(D) 1T jr K1t*f,11I TTI J  
ai'fl41i 'jqiTi,vq tTn44l11 nT4'i 1n'I. tTf4I ITT* I / In case, 

if the order covers variousnumbers of order- itt Original fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstandine the fact that the one appeal to the Apvellari't Tdbunal or the one application to the Central Govt As the case 
may be, is fified to avoid scriptoria work if excismg Rs. I lakh fee of Rs. 100/- for each. 

(E) TTSIi11Ia 1975, 39,*l 34111R T 1T 1 4-f 511t * 1Tt f1Rci 6.50 mTT t 
4l'1l'1 

One copy of application or 0.. . as the case may be, and the order of the adudicating authority shall bear a court fee 
stamp of'Rs.6.Ths prescribed under Schedule-I in terms of the Court Fee Act,,195, as amended. 

(F) ______ t l'is  _ii1lfli -lI4IIlMul (T I( ft4441lqfl, 1982 3I 1tTT 4114141) r 
i1oIi iiiri / 

Attention is also invited to the rules covering these and ot'her related matters oontained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) aeflfli ',ii1pi) t  aefici  I1I o44I'1, I9ur 5fr1 .1fllct41 'iiqui.il i  al'fl4114T f'41I4i1l *9I5' 
www.cbec.aov.in  t i't ' I / , iiant For the ela&rate detailed and latest rovisions relating to hng of appeal to the higher appellate authonty the appe 
may refer to the I3epartmental websitwww.cbec.govin'-' 

(C) 
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AppeaL No: V2/189/BVR/2018-19 

:: ORDER IN APPEAL::  

M/s. Vidhi Construction & Estate Broker, Shop No. 6, J. B. Pandya Audichya 

Chhatralay, Opp. Petrol Pump, Sihor, District-Bhavnagar (hereinafter referred to as "the 

appellant") filed present appeal against Order-in-Original No. R-47/REFU ND/20 18-19 

dated 06.09.201 8(hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner, Central GST Division Bhavnagar -1, Bhavnagar (hereinafter 

referred to as 'the adjudicating authority'):- 

2. The brief facts of the case are that the Appellant filed a refund claim of excess 

payment of service tax of Rs. 5,80,163/- with the department on 12.06.2018. Show 

Cause Notice bearing No. V/18-07/Ref-Vidhi/18-19 dated26.06.2018 was issued to the 

Appellant asking as to why their refund claim should not be considered as time-barred 

and should not be rejected under the provisions of Section 11 B of the Central Excise 

Act, 1944 (hereinafter referred to as 'the Act') as made applicable to Section 83 of the 

Finance Act, 1944. The adjudicating authority vide impugned order has rejected the 

refund claim on the ground that the refund claim is time barred in terms of Section 11 B 

of the Act. 

3. Being aggrieved with the impugned order, the Appellant preferred present 

appeals,inter-a/ia, on the following grounds: 

3.1 that service tax of Rs. 42,96,804/- was paid by the appellant during the period 

from April, 2014 to March, 2015; that on verification of service tax records and books of 

accounts, the Appellantrevealed that their service tax liability was Rs. 37,16,642/- only 

instead of Rs. 42,96,804/-. Thus, the appellant had paid service tax of Rs. 5,80,163/- in 

excess during the period from April, 2014 to March, 2015. 

3.2 that the department has not denied excess payment of service tax of Rs. 

5,80,163/-; that the present refund arisen due to excess payment of service tax and 

such excess payment of service taxcannot be treated as "paid up Service Tax"; that it 

can be treated as "extra payment of amount" as provided under the provisions of the 

Finance Act, 1994; that such "payment" made "over and above the due payable Service 

Tax" cannot be retained by the government and cannot be considered for the purpose 

of limitation of time. Thus, the impugned order rejecting the Refund Claim is not proper 

but itsgross violationof principle of natural justice. 

3.3 that the department was well aware with this factual position'a the time of 

scrutiny of the ST-3 Returns as well as conducting the Audit at the material time; that 

the Appellant is admissible for such Refund of excess payment of service tax as the 

same has not been used in or in relation to payment of Service Tax by debiting from the 

statutory Accounts maintained by them; that there is no such clause of limitation under 
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AppeaL No: V2/189/BVR/2018.19 

the Act and Rules made thereunder: that the situation of the process of filing of a refi'nd 

claim was nothing but in accordance with the process of filing of such refund claim as 

was governed under the provisions of Section ii of the Act. 

3.4 that the clause of limitation of time wouk not be applicable in the present case 

as the amount involved in the Refund Cairn was rothing but excess payment only and 

not the payment of Service Taxaainst the value of taxable service which was 

provided to the recipient of the service. Therefore. the Refund under reference is not in 

or in relation to the providing of the taxab! se;vce. 

4. Personal Hearing in the matter was given on 19.07.2019, 13.08.2019, 

03.09.2019 & 25.09.2019, but no one from the appellant side has appeared for the 

same. Therefore, the instant case s to be decided ex-parteon the basis of available 

records. 

5. I find that the impugned order wasreceived by the appellant on 08.09.2018 

whereas appeal has been filed on 07.12.2018 and the appellant has requested to 

condone the delay in filing of this appeal. I also find that the appellant has filed appeal 

within further period of one month beyond normal period of two months from the date of 

receipt of the impugned order. Hence, i condone delay in term of Section 85(3A) of the 

Act and proceed to decide the appeal on merits. 

6. I have carefully gone through the facts of the case, the impugned order, Appeal 

Memorandum. The issue to be decided in the instant appeal is whether in the facts and 

circumstances of the present case, the impugned order passed by the adjudicating 

authority rejecting refund of Rs. 5,80,163/- of excess service tax paid as claimed by the 

appellant, is proper or otherwise. 

7. I find that the appellant has filed refund claim on 12.06.2018 under Section IIB 

of the Act made applicable to the service tax matters by virtue of Section 83 of the 

Finance Act, 1994, claiming refund of service tax paid in excess during the period from 

April, 2014 to March, 2015 and the adjudicating authority vide the impugned order has 

processed/adjudicated the said refund claim under the said statutory provisions. I would 

like to reproduce Section 11 B of the Act, which is as under: 

SECTION 1 lB. Claim for refund of duty and interest, if any, paid on such duty. — 
(1) Any person claiming refund of any duty of excise and interest, if any, paid on such duty niay 
make an application for refund of such duty and interest, if any, paid on such duty to the Asstant 
Commissioner of Central Excise or Deputy Commissioner of Central Excise before the expiry of 
one year from the relevant date  in such form and manner as may be prescribed and the 
application shall be accompanied by such documentary or other evidence (including the 
documents referred to in section 12A) as the applicant may furnish to establish that the amount of 
duty of excise and interest, if any, paid on such duty in relation to which such refund is claimed 
was collected from, or paid by, him and the incidence of such duty and interest, if any, paid on 
such duty had not been passed on by him to any other person: 

Explanation. — For the purposes of this section, - 
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Appeal No: V2/189/BVR/2018-19 

(A)  
(B) "relevant date" means, - 
(a)  

('0 in any ofher case, the date of payment of duty. 

(Emphasis supplied) 

7.1 In view of the above, it can be seen that any person may make an application for 

refund to the Assistant Commissioner of Central Excise or Deputy Commissioner of 

Central Excise before the expiry of one year from the relevant date and the Clause (f) in 

Explanation (B) of the said Section 11 B of the Act provides the relevant date for the 

purpose of computation of the limitation period for filing of the refund claim. Thus, 

Section 11 B of the Act mandates that the refund claim has to be filed before expiry of 

one year from the relevant date. Hence, in the present case, the relevant date should be 

considered as the date of payment of service tax. 

7.2 I find that the appellant had made payment of service tax of Rs. 12,23,640/- on 

24.06.2014; Rs. 3,58,935/- on 04.10.2014; Rs. 6,05,702/- on 02.01.2015 and Rs. 

21,08,527 on 06.04.2015 (total Rs. 42,96,804/-) and filed refund claim of excess 

payment of service tax of Rs. 5,80,163/- on 12.06.2018. I, thus, find that the refund 

claim was filed by the appellant beyond the statutory time limitation prescribed under 

the statute. I find that when the wordings of Section 11 B are clear and unambiguous, 

different interpretations cannot be placed by the authorities functioning under the statute 

and they are bound to obey the dictates/provisions contained therein. Therefore, I find 

that the adjudicating authority has correctly reject the refund claim on the ground of 

limitation of time under the Section 11 B of the Act. My this view is supported by the 

judgment of the Hon'ble Supreme Court in the case of Doaba Co-operative Sugar Mills 

reported as 1988 (37) ELT 478 (SC), wherein it has been held that if the proceedings 

have been initiated under the Central Excise Act by the department, the provisions of 

limitation prescribed in such Act alone will prevail with regard to applicability of the time 

limitation for filing the refund claim. 

7.3 I also rely on case law of the Hon'ble Supreme Court in the case of Anam 

Electrical Manufacturing Co. reported as 1997 (90) ELT 260 (SC), wherein also it has 

been held that the period prescribed by the Central Excise Act / Customs Act for filing of 

refund application in the case of "illegal levy" cannot be extended by any 91.ithority or 

Court. I L 

7.4 I find that the appellant argued that the amount which is not a tax annot be 

retained by the government. I find that any money to be returned to the appellant is 

mainly on the ground that the same is not to be retained by the government as per the 

provisions of law. I find that the limitation is part of the law and even to return an amount 

which is excess paid over and above the legal obligation, the provisions of appropriate 
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M/s. Vidhi Construction & Estate Broker,  Io1a1GR 6, 
Shop No. 6, J B Pandya Audicflya _____ 
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 3i1Ic-.ii t9IIcl, ll14'1, 

14a1T. 

iIc1I 

NATH) ?'' \ 

Appea' No: V2/189/BVR/2O1819 

tax law has to be app ed.Accordinc!Iy. the nnugned order, the provisions of limitatipn 

in terms of the Section 11 B of the Act re correcfly and legally applied. I relied on case 

law of the Hon'ble Tribunal, Delhi t; of LNG Security SeMces Pvt. Ltd. reported as 

2017 (5) GSTL 291 (Iii. DeL), wherein he as under: 

"7. Regarding the submission of the apr•eiiant that the amount which is not a tax cannot be 
retained by the Government, we note that the amount has been paid as service tax under proper 
heading and was duly appropriated towes the tax liability of the appellant. Any return of the 
amount collected as tax in terms of prcvisione of Finance Act. 1994 has to be made in terms of 
the provision applicable to such collect/ne, We may note here that any money to be returned to 
the claimant is mainly on the ground that the same is not to be retained by the Government as 
per the provisions of law. Limitation is part of the law. Even to return an amount which is excess 
paid over and above the legal obligation (making the excess paid tax as not a tax) the provisions 
of appropriate tax law has to be applied. mc- Hon 'ble Supreme Court in Miles India Ltd. v. 
Assistant Collector of Customs reported in 1987 (30) EL. T. 641 (S. C.) held that the tax 
authorities are bound by the period of limitation as provided by the relevant Act. Hon'ble Bombay 
High Court in Andrew Telecom (I) Pvt. Ltd. v. CC & CE, Goa reported in 2014 (34,) S. T.R. 562 
(Born.) held that even a writ petition under Article 226 of the Constitution of India cannot be 
decided by overriding a law or legal regime. There is no warrant or justification for holding that a 
stale or belated claim can be granted in a Constitutional remedy by ignoring a statutory 
prescription. Hon 'ble Kamataka High Court in M. C. I. Leasing (P) Ltd. v. CCE, Mysore reported in 
2014 (33,) S. T.R. 497 (Kar.) held that when the Act provides a complete mechanism for correcting 
any errors whether on fact or on law the burden is to work out remedy with four corners of law." 

7.5 In view of the above settled principles of law and in view of the fact that the 

refund claim was filed and decided under Section 11 B of the Act, the time limit 

prescribed there-under was strictly applicable for deciding such issue. Since, the 

adjudicating authority has rejected the refund claim on the ground of limitation, I do not 

find infirmity in the impugned order, as the same is in conformity with the statutory 

provisions. Since, the issue arising out of the present dispute is no more open for any 

debate, in view of the well laid judgments delivered by the Hon'ble Apex Court, I am of 

the view that there is no need for any discussion of the case laws relied upon by the 

appellant for deciding the issue differently. 

8. In view of the foregoing discussions and analysis, I upheld the impugned order 

and reject the appeal filed by the appellant. 

l'(I 3T T J.RI 3'+('4c1 d 

8.1 The appeal filed by the Appellant stand disposed off in abov 

(GOP 
Commissioner(Appeals) 

By RPAD  
To 

(1)1TT H1 3iIci,,a-ç c -c1 , 3J1cI , 316JtGIIc t s,1lo1cbI' 1I 

(2) 31I'1cI-ct, o-ç c*cl T , Icla1dR cbI& I 

(3) 'ii  31qc çj, øci c1'-c1 , .$paidN.-1 1Ic1a1dR fr 31T1i cPI'c1I '1 

\P1') cn ic' 
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