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Arising out of above mentioned 010 issued by MdftionailJoint/Deputy/Assistant Commission'r, Central Excise/ST / GS1, 
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3ir(31r) il-ilI?  jq wrlq,i1 / iilq,u r frTr3r4'Iw ii 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate auttc;ity m the following way. 

fl1 1i 'i c'ii Ti V .'lcriq,. 3PP  k 3T', PT 3'1T . 31iI ,1944 t s'.. 358 
1994Uiiu86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CA, 1944 / tinder Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) dflq,.(Ur e'4t4"1 1llT TFi *T 3?24T TW{ 3TZT 1Au j 4Z 
2,31Fi. i1)t  I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, RK. Purani, New Delhi in I 
matters relating to classification and valuation. 

(ii) .jcm Mt.L 1(a) TE W 3rt li  3leec W T* 3Itft ftt W,(4 5ç'4I, 3rl?r rri 
1r re%l , iiteIl 33ei- $oof fZiT 81Q 1/ 

To the West regional bench oi Cust ms. Excise & Service Tax Appellate Tribunal (CESTAT) at, 21  Floor, Bhaumali 
Bhawan. Asarwa Ahmedabad-380016 in case of appesis other than as mentioned us para- 1(a) above 
3l'1r  i 3fr SR1 * i r ()Iii, 20(t1,i 1W 6 3r8r 
lflc1 1nT T W EA-3 lt 1ft * 1r nr ur  ir t sif m, r Yrr 

I1 t JT7F 3 cdqI  iTT J1.1J, 5 ir r 5 it v T 50 NI V 1i 3ildT 50 Fl1 51 3rI l:ft 
t: 1,000/- 5,000/- ir 10,000/- r 1Wlli r f tii itj ti rii r ajaii, 

1cl 314l41r 'qIqIpuj r r tiiq, '(I*cI( i lY rii1Wi * r m anr  
ci 1?qi  511IT u,1i *iShi i'4t ff 1TIWL, 3 1TT cli tjic T '9ci1c1 3l1:Tf1 i.cl11biZVy *r TRr 1ii 

I 3Tr(t3iT) -q*i50OI 

The appeal to the Appellate Tribunal shall be ified in quadruplicate in focus EA-3 / as prescribed under Rt 6 of Central 
Exase tAppealj Rures, 2001 and shali be accompanied against one which at least shotild be accompanied r  a fee of P.s. 
1000/- Rs.5000/-, Rs.10J)00/- where amount of dutydemand/interest/penalty/refund Is upto 5 Lac., 5 Lac ) 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft us favour of Asst. Registrar of branch of any nom iated public 
sector bank of the place where the bench of any nominated public sector bank of flue place where the bench of lie Tribunal 
is situated. Apphcation made for grant of stay shall be accompanied by a fee of Ps. 5(XJ/-. 
3Tt ii illq,,ui * lflT Iw iij,19941 1RT 86(i)  * 31lT t)iilch' 1d1qIe, 1994, * 1T 9(1) * 

1hMi S.T.-5 R fPft t T * g flT 1i jni * 1T 31l t T4 s.i4T I1 tTtt 
ft.ddol it T1i) t*TrT, tRPr , .T3flT 

et'wqi 3TT o1i, 5 ZL13 5 V T 50 114 3mT 50 31uIi : 1,000/- 
5,000T- amu 10,000/- r ft(if r ej *r ar ti IhM.li r 3jiiii, 3ltft?tr 

wifi  fic im 
I tfQIlcf T3jdidi.t, TRTtijl  T*lbd 31 .-cilcilIbq,(uj rfli#.qt fid I rlrr3ur 

(t3) V3fff-*iRT50O/- TI?ci 1Tff!rl/ 

The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 
quadruphcate in Form S.T.5 as piescribed under Rule 9t1)  of the Service Tax Rules, 194, and Shall be accompanied by a 
co of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Ps. 
it ./- where the amount of service tax & interest der.anded & penalty Levied of Ps. 5 Lakhs or less, Rs.5000/- where the 

emanded & penalty levied is more than five lakhs but not exceedingRs. Fifty Lalchs, 
tax & interest demanded & penalty ievied is more than fifty Laths rupees, in the 

the Assisiant Registrar of the bendi of nominated Public Sector Bank of the i4ce 
Apphcahon made for grant of stay shall be accompanied by a fee of R3()/'-. 

06.11.2019 

(A)  

(B)  

amount of service tax 
Rs.10,000/- where 
form of crossed 
where the bench 



tr 31l4eL1994 t 1RT 86 T3T-cRI3t (2) i  (2A) 1 i4 ,tqucii,t ljqI, 1994, i 1T 9(2) 
9(2A)*icltMd S.T.-7#*r1m *rc43ff ri3i r(ii4kf) Rr 

5c'1Ic I quji q1ft13JT 1 fj *e 45t (34 T fiT )afr iIQV) 3fl3ffr aRT 39T3fT 
39I -1, wI jcIIc FiI  31tr NIqul 3r4T   T 1r 31TkT t t TT 4 
1(1d1 4*'1 PYt I / 

The apea1 under sub section (2) and (2A of the section 86 the hnartce Act 1994, shall be filed in For SL7 as prescribed 
un er ule 9 (2) & 9(2A) of the Service ax Rules, 1994 and shall be accompanied by a covy of order of Commissioner 
Central Excise or Commissioner, Central Excise Appea]s) (one o which shall be a certified copy) and copy of the order 

ax to 'e the
onamg the Astai't ,..ummissioner or Deputy Commissioner of Central xcise/ Service 

qT TFI, jçqj( RI V 'guqi( 3si11'o (Z) I '1 34T4tI iuoie# r1 jçj  1i 3i1)1qei 1944 
m35v fiar, 1994 YlRr8 

ftq,(uJ 43 T.5cqj 10 qf (10%), t?ffi'iI 1ciiiaci , T.,t&iii 5f•,cI.f 
ii, Iii , t IdI1 ¶lT 1V, ei  ¶I l 2I1fI 3RPf n*it 3Tr 1tr q,t)s V*3d Yi 

o1 c1k   I 3rT "TIJI 1T TF' 4 iiIt 
(i) m113TflT 
(ii) 'c 4ireior1?r 

(iii) 

- 3i1l12014 
itithi dfr 

For an ajpeal tobe filed before the CESTAT, under Section 35P of the Central Excise Acl 1944 which is also made 
applicabie to Service Tax under Section 83 of the Fivi,mce Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duly or duty rtd penalty are in dispute or uenalty where penalty alone 
is in dispute, provided the amount of pre-deeosi naibie would be eublect  to a ceiling of Rs. It) Crores, 

Under Central Excise and Service f0, "Duty Demanded" ha include: 
i) amount determined urder :eclioo Ii : 
ii) amount of erroni'ou Ce:v..CiFd1t taken; 
m) amount payable undee IuAe o. the Cevoi Credit Rules 

- provided further that the provisions of this Sectaoi titall ut apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance No.2) Act, 2014. 

WqM.imui 3!Ttr: 
Revision aj,pliation to Covernmerut of India: 

3i1tT i 4aUl.qIiclt j1ç '$leic 3f11,1994 uiu 3b  i  
juj 3frF44, il*, i$-11000i, 

t5nTt1iIuI / 
A revision application lies to the Under Secretary, 'o the Government of India, Revision Application Unit, Ministry of 
Finance, Deptment of Revenue, 4th Floor, jeeso Deep Building. Parliament Street, New !Jethi-110001, under Seclion 
35EE of the C.bA 1944 in respect of the following eoe, verred by lust proviso to sub-section (1) of Section-35B ibidi 

T1 W I1ft ua{i1ueic  k IJl1 IkIII Tr1f 3Wzr 
4Ql i 1 1 v 4 4 n RT 4 * i cuoT, 

fttq,iucl i*m'i iunI 
In case of any loss of ,00ds, where the 18ss occurs in trartsit from a factory to a warehouse or to another f ctory or from one 
warehouse to another during the course of processing or the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

(ii) jcic TIc) * 
J4I k 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any countrvor territory outside India. 

(in)	 TTI    1ZTI / 
In case of ods exported outside India export to Nepal orl3hutar.. without payment of duty. 

(iv) fI1 3c9i -ue,ai _9 . 

4 ft 3IIZIlT (31) iIti lr 3r1T (CT. 2i99S zr  1RI 109 I 5eiu fd *r ;r5-  IT jiia1 *qu11l 

Credit of any duty allowed to be utilised towards pa:yinant of excie duty on final products under the provisions of this Act 
or the Rules mada there under such order is passeu by the Commissioner (Appeals) on or after, the (late appointed under 

Sec. 109 of the Finance (No2) Act, 1998. 

39)ctC1 3TI1*T fT WR 't1s1I EA-8 t 31t *I 3?TI i (3 )iioL2001, i 1P19 31 

311* tiI I 1T .icMI 3I13fT, 1944 . ff 35 f f 34 
6*do fuIVI/ 
The above application shall be made in duplicate in Form No. £A41 as specified under Rule, 9 of Centr1 Fcise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to tie appe'.led against is communicated and snail be 
accompanied by two copies each of the 010 and Order-In-AppeaL it should eisa 'e accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

4ø11UI 3I 41~t1d i3 oii*ii if
__ 

1 V °T T ittk t ttfi 200/- T 1TI 1bOT Ttl 3 f? *cld1 ttia-i 4 
tI4 1000 

The revision appli&tion shall be accompanied by a f.ie of Fts. 200!- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is niore than Ruçeei CaeLec. 

4 3iTft r t.iiu tpiI WQi 3Ir? zc iST  qr T41T .iUiI tfl 1 IZi 

4 3I4f T i  ITi 3ilr iI 

I / In case, if the order covers varloannumbers o ct-do-- in Original, lu.i for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one spFeat  t tie Appellant Trthuiial or the one application to the 
Central Govt. As the ra  may be, is filled to avoLl setiptoria work it cccising Rs. I faith fee of Rs. 100/-for each. 

fE) ifrIl nzir 1975. 3rIi- iI8 13t11T ljii'T .R1T tufti 1tMrt 6.50 r 

4i<UT fftc TT Ft1 J11VI / ' 

One copyof application or 0 0 as the ca.e ii- e rd m. a-' ox Lh oi sdicatmg authority shall bear a court fee 
stamp ofRs.6.Tae prescribed under Schedule-I in aKno at tho Oloort -ea Act,i975, as amended. 

(Ft * 3ir14cul ft k:d1I1ei, 1982 4 V 3i ,t1I'tic1 Ô1I1VI4 
4 1r* 31 t 52IT.PThf ', r 

t'ntii .,s.3is0 invitel ti1e. co c-n e a - r o sv 1  m the Customs £xcz.,e and Serv-,e 
A pellte ibursl (Proçedi1n lusls 18 

,G) irr iWit ii - rt - - -z -.
ei —s't , 3t4leiTf 1I?k aN1IO 

wwgov.indtii 
For th1aorate  dètsiJd and iatt po' i.o 
may re tcttae epararir' yits"hcite es 

./ 

(i) 

(C) 

(i) 

(v) 

(D) 

the higtai appellate authority, the appellant 



Appea' No: V2/27/BVR/2019 

:: ORDER IN APPEAL::  

M/s. Laxmi Steel Rolling Mills (Unit-U), Plot No. 57, Ship Breaking Yard, 

Alang, Dist — Bhavnagar (hereinafter referred to as 'Appellant') has filed the 

present appeal against Order-I n-Original No O1/DC/BVR-21NS1201 9-20/Refund 

dtd. 10.04.2019 (hereinafter referred to as 'the impugned order'), passed by the 

Deputy Commissioner, Central Goods & Service Tax Division, Bhavnagar — 2 

(hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case are that Appellant holding Central Excise 

Registration No. AAAFL7II6LXMOOI was engaged in breaking of ships imported 

for breaking purpose at their plot at the Ship Breaking Yard, Alang and availed 

Cenvat credit on the inputs, capital goods and input services used in or in relation 

to manufacture of their final products as per Cenvat Credit Rules, 2004 

(hereinafter referred to as 'Rules'). Ships imported for breaking purpose 

contained many items viz. Fuel Oil, Marine Gas Oil (HSD), Lubricating Oil etc to 

be used as fuel for the ship or for generation of electricity as well as other foods, 

beverages, toiletries and other articles to be consumed by the crew on board. An 

importer of a ship for breaking purpose file Bill of Entry in respect of ship imported 

by him with the jurisdictional Customs Authority declaring therein separately the 

quantities and values of (i) Fuel Oil, Marine Gas Oil (HSD), Lubricating Oil (ii) 

other consumable articles like food, beverages, toiletries etc. and (iii) 'Ship For 

Breaking Purpose' [excluding the goods and material separately declared as 

mentioned at (i) & (ii)] and Customs Duty is accordingly assessed thereon. 

2.1 Note No. 9 to Section XV of the Schedule 1 appended to the Central 

Excise Tariff Act, 1985 reads as "in relation to the products of this Section, the 

process of obtaining goods and materials by breaking up of ships, boats and 

floating structure shall amount to 'manufacture' ". Thus, process of obtaining all 

the goods and materials covered under the Section XV (Chapter 72 to 83) of the 

Schedule I appended to the Central Excise Tariff by breaking up of ships are 

considered as manufacturing activities and all such goods and materials obtained 

by such process are considered as 'excisable goods' being subject to levy of 

duties of Excise as per Section 2(d) of the Central Excise Act, 1944 (hereinafter 

referred to as 'Act'). However, the goods and materials, except those covered 

under Section XV (Chapter 72 to 83), even though obtained by breaking up of 

hip6 re considered non-exoisable goods. 
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!pp Nt: V2I27/VRI2O19 

2.2 On the basis of authtpsa ;d wrongly availed Cenvat credit 

of Additional Duty of Customs (C ei O, Marine Gas OH (HSD) & 

Lubricating Oil etc. contained in the :s by them for breaking purpose, 

the said credit was reversed by th ,, protest. 

2.3 It was alleged that Cenvat ed': f Ad nai Duty of Customs (CVD) paid 

on Fuel Oil, Marine Gas Oil (HS ';ti OH (inside engine room bunker) 

was not admissible to Appellant the said goods were not used in the 

process of manufacture of their fini xchbe oods by breaking of the said ships 

and were directly sold in open ket er,d therefore, the same cannot be 

considered as 'input' as defined under Rule 2(k) of the Rules. 

2.4 As the appellate authority hd alowed such Cenvat Credit on such 

disputed Input / Goods in another ship imported by the appellant; the appellant 

filed refund application for Rs. 25,i215i-. The adjudicating authority had issued 

Show Cause Notice No V.15/18-76fRetund/L-kshmi/2018-19 dated 14. 3.2019 

issued to Appellant calling them to show cause rs to why refund of Cenvat Credit 

amounting to Rs. 25,19,215/- shod not be rejected under the provisions of 

Section 11 B of the Central Excise A:t, 1944 read with Section 142(6)(a) of the 

CGST Act, 2017. 

2.5 The said Show Cause Notice was adjuccated by the adjudicating authority 

vide the impugned order who held that Fuel O, Marine Gas Oil & Lubricating Oil 

were not used, directly or indirectly, n or in relation to the process of obtaining 

goods by breaking up the ship and hence the same cannot be considered as 

'input' in terms of Rule 3 of the Ru'es and consequently Cenvat credit of 

Additional Duty of Customs paid on Fuel OH, Marine Gas Oil & Lubricating Oil is 

not admissible to Appellant. The adjudicating authority rejected refund claim of 

Rs. 25,19,215/- under the provisions ;f Section 11 B of the Central Excise Act, 

1944 read with Section 142(6)(a) of the CGST Act, 2017. 

3. Being aggrieved with the impugned order, Appellant have preferred this 

appeal on the various grounds as under: 

(i) The impugned order is not proper and legal as same has been passed by 

gross violation of provisions of the Rules as well as provisions of Customs Tariff 

Act read with Central Excise Tariff Act; that they rely on provisions of Section 3(1) 

of the Customs Tariff Act, 1975, Rule 2(k), Rule 2(h), Rule 2(d) of the Rules; the 

licit input was the imported goods which have been classified under Central 

Excise Tariff item No. 8908.00.00 for the purpose of levy of CVD under the 
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AppeaL No: V2/27/BVR/2019 

provisions of Section 3(1) of the Customs Tariff Act, 1975; that the provisional 

assessment of the said goods has been done by the proper customs officer by 

classifying the bunkers under the provisions of the Central Excise Tariff item No. 

8908.00.00 of the Central Excise Tariff Act, 1985 as far as the levy of CVD is 

concerned in respect of the bunkers lying in inside the engine room; 

(ii) The disputed goods have been classified under CETSH 8908.00.00 being 

an integral part of the vessel which has been clarified by the Hon'ble High Court 

of Gujarat in their order dated 05.07.2012 read with the DFGT's letter dated 

26.06.2013 and further read with the assessment of Bills of Entry assessed by 

the proper Customs Officer; that at the time of presenting the Bill of Entry, 

Appellant had declared that they would avail Cenvat credit on the goods falling 

under CETSH 8908.00.00 and proper Customs Officer assessed the duty 

accordingly including the said CVD; that the goods falling under CETSH 

8908.00.00 are the licit input as specified under Rule 3(1)(vii) of the Rules which 

consist the duty of excise on such goods as specified under clause (i), (ii), (iii), 

(iv), (v), (vi) and (via) levied under various Acts and thus they correctly availed 

the Cenvat credit under dispute which was reversed under protest due to heavy 

pressure of the Department. 

(iii) The adjudicating authority erred in holding that Appellant had availed 

Cenvat Credit of CVD in respect of the imported goods deciared in bill of entry 

whereas Appellant had clearly declared that they would avail 100% CVD as 

Cenvat credit under Rule 3(1) of the Rules in respect of the imported goods 

classified under CETSH No. 8908.00.00; that Hon'ble Gujarat High Course in 

order dated 05.07.2012 has held that such fuel oils are the integral part of the 

vessel and classified under chapter 8908.00.00 of the Customs Tariff Act, 1975; 

that Rule 3(1) of the Rules, allow such Cenvat credit of such duties paid in 

accordance with the 1St schedule to the Central Excise Tariff Act read with the 

Rule 3(1)(vii) of the Rules; that since the specified duty under Rule 3(1)(vii) of the 

Rules has been paid, they had correctly availed the Cenvat credit. 

(iv) The ship had been imported as is where basis with everything on board; 

that bunkers are terms as 'integral part of the vessel' and accordingly, classified 

under 8908; that as per Hon'ble Supreme Court's guideline, the stock of bunkers 

lying on board of the ships imported for breaking are immediately required to be 

removed from board of the ships to avoid fatal accident and enable to carry out 

the smooth activities of breaking of ships by using oxygen gas! LPG gas; that 

wijhut rmoa9 such oils from the board of vessel manufacturing activities as 
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defined under Section Note Nc, : :, ç' 'I f the Centr Excise Tariff Act, 

1985 cannot be stared; that 

8908 of Central Excise T&ff 

Customs Tariff Act, 1975, perL 

availment of Cenvat Credit und' 

interpreted with referenceto the 

8908.00.00 i.e. the ships impo  

the goods faing under Chapter 

provisions o Section 3(1) of the 

o CVD which is specified for 

the Rules; that such use is to be 

under Central Excise Tariff No. 

up only and not the disputed 

goods alone as the same has beer r4der the said item by the Customs 

and Central Excise Department; tL j n tt'e that they iad not used the goods 

covered under Chapter 89080O,( t'e C&stoms Tariff Act, 1975/Central 

Excise Tariff Act, 1985; that they e' o iudment reported as 2016 (335) NELT 

344 (Tri.-Mumbai) in case of KEG ie.matia Ltd. 

(v) The adjudicating authority b s trit to challenge the duty already 

determined by the proper CustcrTher o far as the assessment of CVD is 

concerned; that findings of the ker adudicatng authority are not correct in as 

much as they had clearly established that ihe CVD paid under the provisions of 

the Section 3(1) of the Customs Tr Act, 1975 is clearly applicable for availment 

of Cenvat Credit as provided under Rue 31) of the Rules in as much as such 

rate of CVD has been determined s per trie rate of duty as shown against Central 

Excise Tariff 8908.00.00; that the; CBEC vide Circular dated 2310.1997 has 

clearly held that 'entire ship except hp store are classifiable under 8908 is an 

input taking part in the activity of reakh under Rule 57A of the Central 

Excise Rules, 1944; that removing cl fro; Th3 board of the ship is directly nexus 

with the manufacturing activities. 

4 Personal hearing in the mattcrtee attended to by Shri N.K.Maru and Shri 

U.H.Qureshi, Consultants, Cent Excise, SMce Tax and Customs, who 

reiterated Grounds of Appeal and s '.tted th3t their appeal may be decjded on 

the basis of above facts and lega pson. 

5. I have carefully gone through the tact of the case, the impugned order, 

the Appeal Memoranda and written submission made by the Appellant. The issue 

to be decided is whether adjudicating authority had correctly rejected refund or 

otherwise. 

6. I find that the crux of the issue is whether Cenvat Credit of Additional Duty 

of Customs (CVD) paid on Fuel Oil, Marine Gas Oil (I1SD) & Lubricating Oil 

availed by Appellant was admissib to them in the context that the same were 
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AppeaL No: V2/27/BVR/2019 

not used in the process of manufacture of final!excisable products by breaking 

the ships but were directly taken out and sold in open market and whether the 

same can be considered as 'input' as defined under Rule 2(k) of the Rules. 

6.1 It is on record that as per the Note No. 9 to Section XV (Chapter 72 to 83) 

of the Schedule I appended to the Central Excise Tariff Act, 1985, the goods and 

materials obtained by process of breaking up of ships can only be considered as 

the 'excisable goods' as defined under Section 2(d) of the Act as well as the 'final 

products' as defined under Rule 2(h) of the Rules so far process of breaking of 

ship is concerned. As per Rule 3 of the Rules, a manufacturer orproducer of final 

products is allowed to take credit of duties of excise or the Additional Duty of 

Customs (CVD) paid on any 'input' received in the factory of manufacture of final 

products for use in, or in relation to, the manufacture of final products. As per 

Rule 2(k) of the Rules, the word 'input' means all goods used in the factory by the 

manufacturer of the final products but excludes any goods which have no 

relationship whatsoever with the manufacture of final products irrespective of 

classification of the goods under Central Excise or Customs Tariff and whether 

any goods can be considered as 'input' or not depends on its usage in the process 

of manufacture of their final products. 

6.2 Appellant's contention is that the said 'input' was the imported goods 

classified under Central Excise Tariff 8908.00.00 for the purpose of levy of CVD 

being an integral part of the vessel; that while filing bills of entry they have 

declared that they would avail Cenvat credit of CVD; that CBEC vide Circular 

dated 23.10.1997 has clearly held that entire ship except ship stores are 

classifiable under 8908 and is an input taking part in the activity of ship breaking 

under Rule 57A of the Central Excise Rules, 1944; that disputed goods are 

classifiable under Central Excise Tariff 8908.00.00 and obtaining/removing the 

oils from the ship has direct nexus with the manufacturing activities. 

6.3 I find that the dispute in question was clarified by CBEC vide Ciftular 

No. 37/96-Cus. dated 03.02.1996 (issued from F. No. 512/22/89-Cus. VI) as 

under: 

(a) movable gears such as lifting and handling machinery, anchors, 
navigational equipment, machine tools, fire fighting equipment form part 
of vessel's normal equipment and hence classified ufli 89.08. 

b) Fuel and oil contained in the vessels machinery and engines can also 
eregrded as forming integral part of the vessels and hence be classified 

4. U Hiing 89.08. 
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(c) Spares parts such as 
and movable k4es 
etc.) showing clear e Ja a 

equipment of ve-ss€is, ars 

d) Remaining fuel and oi (o 
above and other ship stOros 
separately in their own ppn::4 " 

o, not i a new cc...ndition 
aquipimut, ahIe-ware 

hiive om;ed part or normal 
sading 6O8. 

! mentlonec: ir ubpara) (b) 
r•d iodstuff are classifiab1e 

6.11 The Hon'ble High Cb 

Ltd. reported at 2013 (288)ELT 

"12. As can be seen 
appreciating the evidenco i' 
fuel contained in the engine 'ar::: ; 
vessel's machinery and engin"'. sn 
(b) whereas the remaining fuel e ii c 
within the ambit of sub-pare (4 
separate headings. 

case of M/s. Priya Holdings (P) 

h}31d that, 

order. the Tribunal, after 
•:e to the conclusion that the 

h?rrn an integral part of the 
e, would fail under sub-para 

iried in other tanks would fall 
a classifiable under their own 

6.3.2 The above views wee kon'ble Gujarat High Court in 

case of M/s. J. M. lndustres o 'H ELT :382 (Guj.). The Hon'ble 

CESTAT, Ahmedabad in the case . i ;. Enterp1se 2014 (308) ELT 418 

(Tri.-Ahmd.) held that even fuel stcre tfra engine room are an integral part 

of vessel's machinery and o be &:ad cer heading 89.08. The relevant 

para is re-produced as under: 

"4. Heard both sides and per caa cecords. 7  issue involved 
in all these appeals is as o w4a sia:iJd 4': classification of HSDJLDO, 
under the EXIM Policy, which ía ':':'fa/ned n the fu& tanks of the vessels 
brought for breaking. As per the E;EX 'Tia;it:r dated 26-i2013 and the 
orders passed by Cornmissiore , ch fuel needs classification 
under 27101040 of the Import Pcl.cv and is c;.iestricted item to be imported 
through State Trading Agencies. .4nnsllent. on the other hand, argued 
that HSD is not separately imp.r Appellant No. Is and was found 
contained in the vessel as fuel/s f'4p aa t the time of purchase and no 
extra price is paid for such fuel. 4 Ia ab zved that DGFT under F. No. 
IPC/4/5(684)/97/821PC-2(A) ueiet; c Y?3 has opined that surplus 
fuel stored in the fuel tanks (whh -' r r outside engine room) forms 
a part of the ship/vessels impon'ad fo oreAking up and should be 
considered as integrated part of the ai machinery and is classifiable 
under 89.08." 

6.3.3 The above views ofthe Hon'hle CESTAT/ High Court were affirmed by 

the Hon'ble Supreme Court in the case of MY.. Shipping & Allied Industries Pvt. 

Ltd. reported as 2015(322) E.L.T. A326 (S.t.) has upheld the final order of High 

Court wherein it was held that HSD/l, )O avaiiable in ship/vessel at the time of its 

import for breaking up would be classiable under Heading 89.08 of !TC(HS) as 
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clarified in DGFT Circular F. No. IPC/4/5(684)/97/82/PC-2(A), dated 26-6-2013 

and not under respective heading. 

6.3.4 Thus, it is beyond doubt that the fuel stored in ship inside engine room 

form part & parcel of the ship/vessels imported for breaking and are classifiable 

under Heading 89.08. 

6.4 In view of above, fuel and oil contained in the vessel's machinery and 

engines (inside engine room) are necessarily part of a ship and classifiable under 

Heading 89.08. The ship cannot sail and reach the ship-breaking yard unless the 

fuel and oil are present on board. Further, fuel and oil are also required on board 

for generation of electricity for consu'mption for operations carried out by the 

ships. What is imported, therefore, is a ship with fuel and oil, which are integral 

part of it. It is on record that the fuels and oil had not been imported separately, 

in this case but imported as part of ship stores. Therefore, I hold that when the 

ship imported for breaking up, the fuels & oils available on ship even as stores 

form part of the ship and are, therefore, inputs. 

6.5 It is a common practice that fuel and oil are necessarily required to be 

removed firstly for the purpose of safety and efficient operation. Therefore, fuel 

and oil available on board of ship are removed and evacuated for effective and 

hazardless breaking of the ship. The process of breaking up of ship starts with 

removing of fuel and oils from the ship as well as other removable articles. 

Therefore, removal of oil is nothing but initial part of manufacturing process and 

all the goods including fuel and oiI are inputs for the purpose of ship breaking 

unit. Therefore, CVD paid and availed as Cenvat credit is nothing but CVD paid 

and availed on inputs for manufacturing process i.e. ship breaking carried out by 

Appellant. Therefore, I do not find any merit in denying Cenvat Credit of CVD paid 

by Appellant on the entire ship, imported for breaking. Accordingly, Additional 

Duty of Customs paid on fuel and oil contained on board of ship is available to 

them as Cenvat credit for utilization in payment of duty on the goods and material 

obtained by breaking up of ship. 

6.6 It is pertinent to mention here that ships are imported into India for 

breaking purpose and charged with Customs duty based on the value decided by 

the seller and the buyer through Memorandum•  of Agreement based on Light 

Displacement Tonnage (i.e. L.D.T.) The ship, includes fuel and oils, foods stuff, 

béges and other removal items used for running of ship. Apart from Customs 
N \ - 
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duty, Additional Duty of Customs (CVD) is also charged and collected under the 

belief that Central Excise duty payable zr 'ike goods as manufactured in India. 

The ship breaking units are also hain ntrai Excise registration for removal of 

goods obtained during breaking up of ships nd they pay Central Excise duty 

accordingly. Thus, CVD charged and collected in lieu of Central Excise duty 

irrespective of fact that the same is no manufactured by the ship breaking unit 

but imported with the ship for braking purpose. Therefore, the entire ship 

including items on board are inputs for the purpose of Central Excise duty payable 

by the ship breaking units while removing the same and they pay Central Excise 

duty as well. Thus, CVD paid at the time of importation of ships is part and parcel 

of duty element which is available to the &iip breaking unit as Cenvat credit and 

they can utilize the same while discharging their Central Excise duty on the items 

removed from breaking of ship as well as removal items available on ship 

including fuels and oils. 

7. I find that the intention of the iegislstu is not to deny Cenvat credit of 

CVD paid by ship breaking unit at the time of payment of Customs duty and 

utilization thereof while paying Centrai Exqise duty. Therefore, CBEC issued 

Circular No. 1014/2/2016-CX dated 01.02.2016 which is re-produced below for 

ready reference: 

Circular No.-1014/2/2016-CX 
Dated the 1st February, 2016 

F. No. 6/14!2014-CX.! (Pt.) 
Government Of India 
Ministry of Finance 

Department of Revenue 
Central Board of Excise & Custom 

*********** 

0/ 

Wew Ce!hi. dated the 1st February, 2016 

To Principal Chief Commissioner! 
Chief Commissioner / 
Principal Commissioner of 
Central Excise and Customs (All) 

Web-master, CBEC 

Madam/Sir, 

Subject: Inclusion of show cause notice's issued in relation to levy of CVD on 

vessels imported for breaking in the "Qall-BQQk"-reg. 

References have been received in the Board from trade and field formations in 
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relation to Judgment of Hon'ble High Court of Gujarat passed in SCA No. 10607 

of 1995 filed by MIs Shivam Engineering Company and others reported as (20 14-

TIOL-1563-HC-AHM-CUS]. A SLP has been filed by the department in Hon'ble 

Supreme Court against this order. 

2. In the said judgment, Hon'ble High Court has held that duty under Central 

Excise Act, 1944 can be levied, if the article has come into existence as a result 

of production or manufacture. Articles which are not produced or manufactured 

cannot be subjected to levy of excise duty. On the import of like article, no 

additional duty can be levied under section 3(1) of the Customs Tariff Act, 1975. 

Since the vessels and other floating structures for 'breaking-up' are not 

manufactured in India, no excise duty is leviable and consequently no additional 

duty under Section 3(1) of the Customs Tariff Act, 1985 can be levied on import 

of such goods. The reason for such conclusion by Hon'ble High Court is that 

when articles which are not produced or manufactured cannot be subjected to 

levy of excise duty, then on the import of like articles no additional duty can be 

levied under the Customs Tariff Act. 

3. In view of above said judgment, trade are following two different practices 

as enumerated below and are being issued Show cause Notices according to 

the practice they follow:-. 

(i) Show Cause Notices have been issued to importers who are not paying 

CVD demanding CVD from them as department has appealed against the order 

of the Hon'ble High Court of Gujarat. 

(ii) Show Cause Notices for wrong availment of CENVAT credit have been 

issued to those importers who are paying CVD voluntarily and taking CENVA T 

credit and utilizing the same for payment of Central Excise duty liability arising 

due to breaking of vessels. 

4. The problem faced by the trade due to issue of Show Cause Notices in 

either situation has been examined in Board and it has been decided that all 

Show Cause Notices issued for non-payment of CVD [refer para3(i) above] shall 

be kept in call book till the SLP filed by the department in the Hon'ble Supreme 

Court is decided. 

:ShQw Cause Notice denying Cenvat Credit of CVD paid voluntarily by the 

poirtersa1 the time of import is not warranted It is well settled position in law 
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that a buyer may avail Cen vat Credit if supplier has paid duty. In this regard 

following case law may be refen-ed- CCE vs. CEGAT2006 (202) ELT 753 (Mad 

HC DB), CCE vs Ranbaxy Lal Ltd. 12006(2O3) ELT 213(P&H HC DB)J, 

Commissioner of Central £xéise, Chnnai-I vs CEGA T, Chennai reported as 

[2006(202) EL T. 753(MAD.)J. recIit is accth-dingly admissible for duty paid 

voluntarily. 

6. Thus, once the importer hs paki (WD n knport of ship, Cenvat Credit of 

that CVD cannot be denied for payment of Central Excise duty on breaking of 

that ship. Show Cause Notices already issued for denying Cenvat Credit may be 

decided in light of these instructions and in future such Show Cause Notices may 

not be issued. 

7. Also vide Notificatiofl-No. 1/2Ot6- Central Exclse(N.-T.), dated 01.02.2016 

in the CENVA T Credit Rules, 2OO4 ti rub 3. fri ub-ruIe (1), in clause (vii), the 

proviso has been omitted. 

8. Proviso to rule 3(1)(vii) 'áf'CEWVA r Credit Rules, 2004 was inserted vide 

Notification No. 312011-Centrai Excise'(NT); cited 1.3.2011. In the breaking of 

ships, products of section XV(bath raetaI and articles of base metal) are 

obtained which are deemed to be rnantifactdred as provided in section note 9 of 

Section XV of the First Schedule to the Central Excise Tariff Act, 1985. on the 

other hand, a pumber of used seiviceable articles such as pumps, air 

conditioners, furiiiture, kjtchei equipment, wooden panels etc. are also 

generated. These are generally sold as secpnd hand goods by ship breaking 

units but no exoise duly is payàbIis they do not emerge from a manufacturing 

process. At the sam time shi, breaking wilts are allowed to avail full credit of 

additional duty of customs paid oh ffie ship when it is imported for breaking. This 

anomaly was resulting in excess utilization of CENVA T credit. Rule 3 of the 

CENVA T Credit Rules, 2Q04 ws accoi5inyj amended to prescribe that Cenvat 

credit shall not be allowed in exc1sè f 85 of the additional duty of customs 

paid on ships, boats etc. imported :f'r brekirq 

9. Further, amendment in Rule 6 of CENVA T Credit Rules, 2004 was carried 

out in budget of 20.1 , to provide th& now 'r6  ii! is required to be reversed even 

for non-a abiedobdprodutJ as prodUcts in the process of manufacture 

1 c'- 1 I ci 

1TEF ('tf) 
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of excisable goods. This amendment has brought non-excisable goods and 

exempt goods at par and no credit is now available on either of them. The 

explanation inserted in Rule 6 is as follows: Explanation 1- For the purpose of 

this rule, exempted goods or final products as defined in clause (d) and (h) of 

rule 2 shall include non-excisable goods cleared for a consideration from the 

factory. 

10. At present there is a conflict regarding reversal of credit in relation to non-

excisable goods which emerqe durinq breaking of ship viz, whether 

restriction/reversal of credit needs to be done under proviso to rule 3(i) (vii) of 

CENVA T Credit Rules, 2004 or under nile 6 of CENVA T Credit Rules, 2004. To 

resolve the conflict, the provision restricting CENVAT credit to 85% under 

proviso to rule 3(i)(vii) of Cenvat Credit Rule, 2004 has been deleted.  

Consequently ship breaking units would be entitled to avail 100% credit of the 

CVD paid with effect from 01.03.2015 but would also be required to follow 

provisions of rule 6 of CENVAT Credit Rules, 2004 with effect from 01.03.2015.  

This beneficial amendment of deleting proviso to rule 3(i) (vii) of CENVA T Credit 

Rules, 2004 has been done retrospectively with effect from 01.03.2015, that is 

the date from which reversal of Cenvat Credit for non-excisable goods was 

provided in rule 6 of Cenvat Credit Rules. 2004. 

11. Difficulties faced, if any, in implementation of this Circular may be brought 

to the notice of the Board. Hindi version follows. 

Yours faithfully 

0,7 
(Santosh Kumar Mishr) 

Under Secretary to the Government of India 

7.1 Para 3(11) clearly covers the issue involved in the present appeal. CBEC 

has also mentioned the remedy for Show Cause Notices issued for denial of 
Cenvat credit of CVD by mentioning that: 

"5. Show Cause Notice denying Cenvat Credit of CVD øaid voluntarily by 

the importers at the time of import is not warranted. It is well settled 

position in law that a buyer may avail Cenvat Credit, if supplier has paid 
duty. In this regard following case law may be referred- CCE vs. 

CEG~T2006 (202) ELT 753(Maci HCB),. CCE ts Ranbaxy Labs Ltd. 
Q06(203) ELT 213(P&H HG DB)J, iosçniss1oner  of Central Excise, 

1 1iénnai-1 vs CEGA T, Chenriaj repprted as (2006(202)EL T 753(MAD )J 
"Credit is accordingly admissible fo/ duty paid voluntarily 
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6. Thus, once the importr has paid CVD on import of ship Cenvat Credit 
of that CVD cannot be denied_for Dayment of Central Excise duty on 
breaking of that ship. Show Cause Notices already issued for denying 
Cenvat Credit may be decided ir 1fzht of tee instructions and in future 
such Show Cause Notices may not be issued." 

[Emphasis Supplied] 

8. Therefore, the issue is no more res-integra in view of Board's Circular 

dated 01.02.2016. Accordingly, 1 set aside tne impugned order and allow the 

appeal filed by the Appellant. 

9. 314) q'cijt iiu 3i4lc'1 t 1'ic.i' iiç1 c1' * 1i iicjf l 

9. The appeal filed by th Appellant stand disposed off in above terms. 

    

By Speed Post 

(Gop ath\
'iii 

Commissioner (Appeals) 

To 
1. M/s. Laxmi Steel Roiling Mills (Unit-Il), 

Piot No. 57, Ship Breaking Yard, Alang, 

Dist — Bhavnagar 

Copy to:  
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 

Ahmedabad for information please. 
2) The Commissioner, GST & Centr.31 Excise, Bhavnagar Commissionerate, 

Bhavnagar for necessary aption 
3) The Asst. Commissioner, OST & Central Excise, Bhavnagar-2 for necessary 

action. 
44—Gtiard File. 
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