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Any person aggrived by this Order-in-Appeal may ifie an appeal to the appropriate authority in the following way. 
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1994*rt1g186  

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) ci4*,'tui ç..jiq,o1 11* E1lJ1c ftiTr a;*r 44IC.i i V t'lciict 3Pfll?lrl .'qi,qil u, *r tw , 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, RK Puram, New Delhi in all 
matters relating to classification and valuation. 

(u) 5'4''*d gflt4 1(a) lTq 7T 31'flii r 3Tl1T 3M Ir i*r qg v cIl'l,'r 341r -iiiru1b*tui 
(z)* iiffiir 1r 4cei,4ftu , 3 3ffi1 3i iiic- 3oot ift iil 

To the West regional bench of Customs, Fcise & Service Tax Appellate Tribunal (CESTAT) at, 2"' Floor, llhaumali 
Bhawan, Asarwa Ahmedabad-380016m case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be flied in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise AppealJ Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1000/- Rs.5000/-, Rs101000/- where amount of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
a130ve 50 Lac respectively in the fojut of crossed batik draft in favour of Asst Resfrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of The place where the bench of the Tribunal 
is situated. Apyhcation made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
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The apped under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 911)  of the Service Tax Rules, 1W4, and Shall be accompanied by a 
copyofThe order appealed against (one of which shall be certified copy) and should be accompanied by a fees of l<s. 

Of erete.amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amotnt.ofaervici"tx & interest demanded & penalty levied is more than five lakhs but not exceeding.Rs. Fifty Lakhs, 
Rs:10,000/- Where the amount of service tax & interest demanded & penalty levied is more than fifty Laiths rupees, in the 
form ~crossed'bankdraft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

;whei'ë the bench of Tritiunal  is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of he eclicn t6 iw Finanie Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Roee, 1994 and :thall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissionerauthorizing the As Comnds&iorier or Deputy Commissioner of Central Excise! Service 
Tax to file the appeal before the Appeiate Teibno.l. 
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*r RT 35 3ir, t *r1fl.i I 9 t  3 3TPT aiq, ft7E 3i$ 13fltr wl 3Ii4 
4 3f4 d' jr 10 (10%), w thr let1~i ir ,fJ1ioiI, W  ic1ef 

s-' rri' #1 rnIlci

(i) m113TTi 

(ii) cTrrf 

(iii) iiq 9 TiiR 

- 'ml (i.2) i T2O14 
ItlI(Ithø1 t3 Ia j.i  'TrI 

For an appea1 to be filed before the CESFAT, under Section 35F of the Central Excise Act. 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, l99, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable wmld be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall indude: 
i) amount determined under Section Ii D; 
ii) amount of erroneous Cenvat Credit taken 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No2) Act, 2014. 

imr RIT q.1IvI  3TT: 
Revision ajphcation to Government of India: 

311tt t tiiuWlcii -.1Id Iie cUc 3111ioi,1994 r tlR135EE * oiqjq, i 31P1 

ilq, 31gT t'q*c, i1ui 3t1T  1r  1II 1TJL itf J4lc, TT*, 1?e-l10001, 
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue, 4th floor, Jeevan Deep building, Parliament Street, New LJellu-110001, under Section 
35EE of the CEA 1944 in respect of the following case, governed by ürst proviso to sub-section (1) of Section-35B ibid: 

aj4kUi i JeI 4, IfT  1l ldIJlj * ckoi T 1it 3lT 
'1 g 4 gUT 4 r  c,Thi, 

1ft cprcst r ¶ iw qtii eui  #1/ 
In case of any loss of goods, where the rom o.u.'s i.o tTansit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course oi -- ?sshg of the goods in a warehouse or in storage whether ma factory or in a 
warehouse 

(ii) R   i 

Iek rId*tTfr/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods whichare exported to any country or territory outside India. 

(iii) i1  ir3rldIui 15Trfff 1i1I, c9Ie( T w1ci 1U RlTl / 
In case of goods exported outside India export to Nepal c;r'Bhutan, without payment of duty. 

(iv) kIfr cLIto1 * TI11 1V 5ft fi1 lc t 311 .9 't1 1i s4lcdmill i c1c1 11t t 

3l1 3r 5fr 3f1T (3) m Ir 31IIi (r. 2),1998 r tini 109 r 1r T 1T c1 3T t4J1IellIll 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules macre there under such order is passed y the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

(v) jci 3 UT TEA-8#w ici (3I41l)1Jiiae?I,2001, W9i31  

3TTai3 3hf I 5 I 3 T1e1 t 

1iI .5c'.1J i3i1iJi, 1944 tti1U35-EE$dtd 1t1Rd 3RI*1I ttgTR 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 

Rules, 2001 within 3 months from the date on which the prder sought to be appealed agamst is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-AppeaL It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

1Lia11Ul 3 WiIRc11Rvi 3PlT1t,1kfl znlv I
__ 

*irtai T T 3iT ft 200/- iT T1T 1r w 3l I1 1tóol T 4 ',_qlI 

1000 
The revision appli&tion shall be accompanied by a fee of Rs. 200]- where the amount involved in Rupees One Lac or less 

and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) 3T 4 513lTft51 iir i'l* r 3flI 1Iv r g{dTI1, 4ti i 41i 11111 I t rftl 

t 4 3r'tr?Rr nI ,tui h4i 3i IT 5T 31 u 

 I / In case, if the order covers vaiousnumbers of order- in Original,, fee for each 0.1.0. should be paid in the 

aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt As the case may be, is filleJ to avoid sctiptona work if excisingRs. I lakh fee of Rs. 100/- for each. 

(F) liId  1975,*31 qItld 6.50 

.-iirncti / 
One copy of a.plication or 0.1.0. as the case may be, and the order of the adjpdicating authority shall bear a court fee 

stamp of Rs.6."I as prescribed under Schedule-I inlerms of the Court Fee Act4975,  as amended. 

ft ,o-ski 5cMic t)iq,'c 311ft (T4 I1) ieici.1, 1982 4 V' 3W 'ticf Jild'Iell 

111Id I41ef tT31iqci i TTffI / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(C) 3T3r.M1r i'I* lt 31ft1 cIIv 4 ttd GlI9'l, IFT 3 ø1ch1c1d1 SlUgIøI1 1tr, 3141'it1 d1Idl ljIc 

www.cbec.gov.in I / 
For the elaboratç, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to-the Departmental website www.cbec.gov.in  

(i) 

(C) 

(i) 

(vi)  



Appeal No: V2/21/BVR,20ig 

:: ORDER-IN-APPEAL:.  

M/s. Reliance Naval and Engineering Ltd. 
(hereinafter referred to as 

"Appellant") has filed appeal No. V2/21/BVR/2019 against Order-in-Original No. BHV-

EXCUS-000-ADC- 10-2018-19 dated 18.1.2019 (hereinafter referred to as 'impugned 

order') passed by the Additional Commissioner, Central GST & Central Excise, 

Bhavnagar (hereinafter referred to as 'adjudicating authority'). 

2. The facts of the case are that the Appellant, a 100% Export Oriented Unit, was 

engaged in the manufacture of Ship faLling under CETH No. 89.01 and was registered 

with Central Excise. During CRA audit, it was observed that the AppeLLant had cleared 

MS Scrap, 55 Scrap, Copper Scrap and Aluminum Scrap during the period 2011-12 to 

2015-16 on payment of either Central Excise Duty or concessional rate of aggregate 

duty of Customs by availing benefit of notification No. 23/2003-CE dated 31.3.2003; 

that as per para 6.08(a) of Foreign Trade Policy, any EOU who desired to cLear goods 

in DTA was required to submit application to the Development Commissioner 

concerned in prescribed form duly certified by Cost/Chartered/cost and works 

Accountant and endorsed by the Bond officer of jurisdictional Customs / Central 

Excise office. It was observed that the Appellant was not having DTA sale permission 

for clearance of scrap and thus, the Appellant had wrongly availed benefit of 

notification No. 23/2003-CE dated 31.3.2003 by clearing scrap at concessional rate of 

duty and thereby short paid Central Excise duty. 

2.1 Show Cause Notice No. V/15-4/Dem/HQ/17-18 dated 1.6.2017 was issued to 

the AppeLlant calling them to show cause as to why Central Excise Duty of Rs. 

56,42,802/- for the period from May, 2012 to March, 2016 should not be recovered 

from them under Section 11 A(4) of the Central Excise Act, 1944 (hereinafter referred 

to as "Act") along with interest under Section 1 1AA of the Act and proposing 

imposition of penalty under Section IIAC of the Act. 

2.2 The above SCN was adjudicated by the adjudicating authority vide the 

impugned order who confirmed demand of Central Excise duty of Rs. 56,42,802/ - 

under Section 11 A(4) of the Act along with interest under Section 11 AA of the Act and 

imposed penalty of Rs. 56,42,802/- under Section 11 AC of the Act 

3. Aggrieved, the Appellant preferred appeal, inter alia, on following grounds: 

(I) The crux of the findings recorded in the impugned order for confirming duty 

demand revoLvsarpund non-production of permission for sale scrap in DTA from the 

DevelopmerltCpfllrmssiàh?r, that not obtairnng perrmssion for DTA saLe of waste and 
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Appea' No: V2/2 /BVJ-. 

scrap was a technical Lapse more so aeci e Net Foreign Exchange (NFE) is not taken 

into account against sale of waste and scrap by 100% EOU as per the Policy provisions; 

that there was no revenue Loss to the overnrnent in absence of such permission from 

the Development Commissioner. Thus, at the most it can be said to be a technical or 

venial breach. However, the same has no adverse effect in the instant case as duty 

was paid by appellant at appropriate rate at relevant time. 

(ii) The adjudicating authority has not given any findings on the points of defense 

relating to (1) payment of duty at appropriate rate, (ii) serious mistakes in application 

of rate of duty applied for workinc out differential duty, (iii) highly inflated duty 

demand (iv) discussion about conditions of the disputed notifications, provisions of 

EXIM Policy and the provisions of the Central Excise Act, 1944 which clearly Lead to 

infer that they had correctly asse s and paid duty of various scraps. The impugned 

order is passed not only in violatio'i of principles of natural justice but it is also non-

speaking and passed without givirg reasons for disagreement with the submission 

made by appellant and hence, the impugned order deserves to be set aside in the 

interest of justice and relied upon case law of Asstt. Commr., Commercial Tax 

Department Vs Shukla a Brothers- 2010 (254) E.L.T. 6 (8.0.). 

(iii) That since majority of raw materials were imported without payment of duty, 

they had opted to pay duty of excise i.e. amount equal to the aggregate of duties of 

Customs leviable on like goods as if duty of customs specified in the First Schedule to 

the Customs Tariff Act, 1975 read with any other notification in force was reduced by 

50% and no additional duty of customs was Leviable under sub-section (5) of Section 3 

of the said Customs Tariff Act as per Sr. No. 2 of the Notification NO. 23/2003-CE 

dated 31.03.2003, as amended; that during the period under dispute i.e. May, 2012 to 

January, 2016, they had paid the amount equal to the aggregate of duties of Customs 

leviable on like goods i.e. effective rate of duty of Customs, pLus additional duty of 

customs viz, amount equal to duty of excise as per Sr. No.2 of the notification No. 23/ 

2003-CE dated 31.03.2003, as amended and not under Sr. No. 3 of the notification as 

alleged in the show cause notice. Thus, the allegation that it has wrongLy availed 

benefit of Sr. No.3 of the said Notification No. 2312003-CE dated 31.03.2003, as 

amended is totally baseLess and without appreciating facts avaiLabLe on records viz. 

Invoices and monthly ER-2 returns for the disputed period. 

(iv) That the Department has wrongly applied rate of duty in Annexure-A to SCN 

instead of taking correct rate of duty effective at material time; that in remarks 

column of Annexure-A, rate of duty for the period from April, 2014 to January, 2016 

for both MS Scrap and 55 Scrap has been shown as "BCD 2.5% + CVD 12% + Cess 3%" 
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Appeal No: V2121/BVRI2O19 

which comes to 15.25%, but rate of duty of 18.3% has been applied; that based upon 

the invoices of disputed waste and scrap, they had prepared revised Annexure-A by 

considering actual rate of duty payable vis-é-vis duty paid as per monthly ER-2 

Returns so as to arnve at amount of differentiat duty, if any and submitted before the 

adjudicating authority vide letter dated 242.2O18:from which it is evident that there 

was differential duty of Rs. 3,11,541/- payable by them and not Rs. 56,42,802/-, as 

alleged in the notice. 

(v) That entire amount of demand covered under the notice dated 01.06.2017 was 

barred by limitation; that the notice was issued by invoking extended period and it 

covered period of May, 2012 to January, 2016 in terms of provision of Section 11A(4). 

However, the adjudicating authority failed to appreciate that the same can be 

applied only in a case invoLving duty short-Levied or short-paid or erroneously 

refunded, by the reason of (a) fraud (b) collusion (C) any wilful misstatement (d) 

suppression of facts (e) contravention of any of the provision of this Act or of the 

rules made thereunder with intent to evade payment of duty; that no such alLegation 

of suppression etc was made in the notice; that clearance of goods were shown in 

Monthly ER-2 returns as under paragraph 6.8 of the FTP and payment of duty of excise 

equal to duty of customs viz, effective rate of customs duty, CVD etc and therefore, 

extended period cannot be invoked in this case. In any case, goods were removed 

from the factory under proper Central Excise Invoice on payment of appropriate duty 

of excise equal to duty of customs as provided under Section 3 of the Central Excise 

Act, 1944 read with the notification and the Foreign Trade Policy and said facts were 

declared in monthly statutory returns ER-2. Therefore, it cannot be alleged, that it 

was unearthed during the CER audit. On the contrary these undisputed facts confirm 

that it was within the knowLedge of the department from the periodical returns filed 

by appellant which are not only being regularly scrutinized but even various show 

cause notices were also issued by the department based on such scrutiny to it in past. 

(vi) That it is settled law that when a notice is issued based on the audit objection 

on the basis of the records maintained by assessee, then in such case the department 

cannot claim that alleged short recovery of duty was on account of willful suppression 

of facts with intent to evade duty. In the instant case it has been admitted in the 

notice itself that the objections were raised by CERA audit party on the strength of 

the records of the Appellant. Thus, entire demand is barred by Limitation. 

(vii) That since notice was time barred, penalty imposed under the impugned order 

is outside t s.
of law. It is settLed Law that if allegation is onLy of nonpayment 

_- 
of Ex intention to' _evade such, duty then in that 
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case penalty cannot be impceci .tic AC of the Act; - that to sustain 

oenatty under section 1 AC o th rient is required to spelt out the 

facts which may establish that th -ery or the ground of (a) fraud or 

(b) collusion or (C) any wflfu. ne 'p.r suppressiOn of facts or (e) 

contravention of any of the provsio L. / c•r of the ru.e made thereunder with 

intent to evade payment of duty wftc . absent m the impugned case. It, 

therefore, submits that penalty impn detn I IAC on them in the impugned 

order deserves to be set aside and &i case law of Jyoti Structure Ltd. - 

2014-TIOL- 1 579-HC-MUM-CX. 

4. In hearing, Shri P.D. Rachch. Arvo-cat appeared on behalf of the AppeUant 

and reiterated the grounds of appe snorandurn and requested that their case may 

be decided on merit as welt as on timttion. 

5. I have carefully gonethrough the acts of the case, the impugned order, the 

appeal memorandum and submission rnde during personal hearing. The issue to be 

decided in the present case is whether the impugnd• order, confirming Central Excise 

duty, interest and imposing penalty, correct, legal and proper or otherwise. 

6. On going through the records, find that that the adjudicating authority 

disallowed benefit of notification c. i3/2C3-CE dated 31.3.2003, as amended 

availed by the Appellant in respect of dearance of scrap into DTA at concessionat rate 

of duty on the ground that the AppeLnt had not obtained required permission from 

DeveLopment Commissioner for clearance of scrap into DTA. I find it is pertinent to 

examine notification NO. 23/2003 -C dated 31.3.2003, as amended, availed by the 

AppeUant, as under: 

"In exercise of the powers conferred by sub-section (1) of section 5A of the Central 

Excise Act, 1944 (1 of 1944) (hereinafter referred to as the Central Excise Act), the 

Central Government, being satisfied that it is necessary in the public interest so to do, 

hereby exempts excisable goods of the description specified in column (3) of the 

Table below, and falling within the Chapter. heading No. or sub-heading No. of the 

First Schedule to the Central Exeis Tariff Act. 1985 (5 of 1986) (hereinafter referred 

to as the Central Excise Tariff Act), specified in the corresponding entry in column 

(2) of the said Table, produced or inajufactured in an exj,ort oriented undertaking or 

an Electronic Hardware Technolo Park (EHTP) Unit or a Software Technology  

Park (STP) Unit and brought to any other place in India in accordance with the  

provisions of Export and Import  Policy and subject to the relevant conditions 

specified in the Annexure to this notification, and referred to in the corresponding 

entry in column (5) of the said Table,$rorn so much of the duty of excise leviable 
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Appeal No: V2121/BVRI2OI9 

thereon under section 3 of the Central Excise Act as specified in the corresponding 

entry in column (4) of the said Table." 

(Emphasis supplied) 

7. I find that benefit of Notification No. 23/2003-CE dated 31.3.2003 was to be 

avaiLed in accordance with the provisions of Export and Import Policy prevaiLing at the 

material time. I find that procedure for clearance of goods in DTA by EOU units was 

provided in Chapter 6 of the Foreign Trade Policy (2009-2014) and governed by the 

guidelines prescribed in Appendix 14-I-H which read as under: 

"I. DTA SALE ENTITLEMENT FOR EOU UNITS: 

Paragraph 6.8 of the Chapter 6 of the Foreign Trade Policy provide for sale in DTA 

by EOU/EHTP/STP units. Such sales in the DTA will be governed by the following 

guidelines: - 

a) The sale of goods in DTA will be subject to the payment of applicable duties as 

notified from time to time by the Department of Revenue, Ministry of Finance, 

Government of India. DTA sale includes clearance to any other unit within India 

under para 6.8. 

b) DTA sale entitlement will be applicable only to those goods and services, which 

are permissible as per EOU Scheme. No DTA sale will be permissible if such sale is 

specifically prohibited in the EOU Scheme or the Letter of Permission/Letter of 

Intent. 

c) Units may opt for DTA sales on a quarterly, half-yearly or annual basis by 

intimation to the concerned Development Commissioner of SEZ. However, Premier 

Trading House (PTH) as defmed in pam 3.5.2 of Foreign Trade Policy (FTP) shall 

have the option to undertake DTA sales on monthly basis, as well. 

d) The DTA sales entitlement shall be availed of within three years of the accrual of 

entitlement. 

e) An application for sale of goods in DTA (as per EOU Scheme) by the EOUs shall  

be submitted to the Development Commissioner concerned in the form given at 

Annexure-A. The application shall be certified by an independent Cost/Chartered 

/Cost and Works Accountant and endorsed by the Bond Officer of Customs/Central  

Excise having jurisdiction over the unit. The Development Commissioner concerned 

will determine the extent of the DTA sale admissible and issue authorization in terms 

of v4Yki.viever EOUs havmg status holder certificate can sell finished goods mto 
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Appeal No: V212118VR12019 

DTA under para 6.8(a) of Foreign Trade Policy under intimation to concerned 

Development Commissioner and Jurisdictional Central Excise Authority in terms of 

Para 6.3 8.8 of Handbook. DTA de i teims of par.x 6.8(a) of Policy shall be allowed 

only after adjustment of advance. DT.A. i1e perrnissipn is granted. 

,, 

(Emphasis supplied) 

7.1 find that any EOU desired to dear goods in DTA was required to submit 

application to the Development Core--ssioner n prescribed form, inter alia, giving 

details of goods manufactured, p!ysical exports, net foreign exchange earned, 

proposed DTA saLe etc. The Application was o be certified by the independent 

Cost/Chartered /Cost and Works Accountant and endorsed by the Bond Officer of 

Customs/Central Excise having jurisdiction over the unit. After that, the DeveLopment 

Commissioner determines the extent of the admissible DTA sale and issues 

authorization in terms of value. In the present case, the AppelLant had not obtained 

permission from the Development Commissioner fo? clearance of goods into DTA as 

held by the adjudicating authority in the impugned order and which is not disputed by 

the Appellant. So, the clearance of crap in DTA by the Appellant was not in 

accordance with the Export and Import POICY and therefore, the Appellant was 

ineligible to avail the benefit of Notification No. 23/2003-CE dated 31.3.2003, as 

amended. I find that compliance of procedure setforth in Foreign Trade Policy was 

substantial requirement to avail !enefit of Notification No. 23/2003-CE dated 

31.3.2003, as amended. I am in agreemetlt with the reliance placed by the 

adjudicating authority on the decision rendered by  the Hon'bte Rajasthan High Court 

in the case of Auto Lilted India Ltd reported as 2018 (360) E.L.T. 488 (Raj.), wherein 

it has been held that, 

"6. We have heard the learned couse1 for the parties. 

6.1 Taking into consideration the sery object of 100% export oriented and 
exemption of excise duty is to have earning of foreign exchange, if without prior 
permission of the authority, local sale is allowed then it will lead to loss of excise 
duty and if the prior permission is no, taken, without permission, the export will not 
be done and locally goods will be disposed of. 

6.2 In that view of the matter, claus 9.9 is to be read as intimation subject to 
proviso they have to take permission of the competent authority. 

7. In that view of the matter, the issue is decided in favour of Department against 
the assessee." 

8. Regarding contention of the Appedant that non obtaining said permission from 

Development Commissioner was only a technical or venial breach, I find that when 

@1 
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detailed procedure was prescribed in the relevant Foreign Trade Policy and benefit of 

Notification No. 23/2003-CE dated 31.3.2003 was to be avaiLed in accordance with 

Foreign Trade Policy, failure to obtain permission from the Development 

Commissioner cannot be said to be a mere technical lapse. If such Lapses are alLowed 

to be condoned, then very purpose of prescribing detaiLed procedure would become 

otiose. Apparently, the purpose of prescribing such procedure was to monitor and 

regulate clearance of goods by EOU into DTA. However, when any EOU clears goods in 

DTA in blatant disregard to theset procedure, then no Laxity can be shown. I find that 

EOU was required to submit comprehensive information to the Development 

Commissioner for obtaining permission for clearance of goods into DTA. The applicant 

EOU was required to submit details of goods manufactured, physicaL exports, net 

foreign exchange earned, proposed DTA sale etc. Further, the AppLication was to be 

certified by the independent Cost/Chartered /Cost and Works Accountant and 

endorsed by the Bond Officer of Customs/Central Excise having jurisdiction over the 

unit. When such eLaborative procedure was set forth in Foreign Trade Policy and when 

benefit of Notification No. 23/2003-CE dated 31.3.2003 was subject to.foltowing said 

procedure, it is apparent that obtaining permission from Development Commissioner. 

for cLearance of goods in DTA was substantial requirement of the Notification supra. I 

rely on the judgment rendered by the Hon'bLe Supreme Court in the case of Han 

Chand Shn Gopat reported as 2010 (260) E.L.T. 3 (S.C.),wherein it has been held 

that, 

"22. The law is well settled that a person who claims exemption or concession has to 
establish that he is entitled to that exemption or oncession. A provision providing for 
an exemption, concession or exception, as the case may be, has to be construed 
strictly with certain exceptions depending upon the settings on which the provision 
has been placed in the Statute and the object and purpose to be achieved. If exemption 
is available on complying with certain conditions, the conditions have to be complied 
with. The mandatory requirements of those conditions must be obeyed or fulfilled 
exactly, though at times, some latitude can be shown, if there is a failure to comply 
with some requirements which are directory in nature, the non-compliance of which 
would not affect the essence or substance of the notification granting exemption. In 

Novopan Indian Ltd. (supra), this Court held that a person, invoking an exception or 
exemption provisions, to relieve him of tax liability must establish clearly that he is 
covered by the said provisions and, in case of doubt or ambiguity, the benefit of it 
must go to the State. A Constitution Bench of this Court in Hansraj Gordhandas v. 

H.H. Dave - (1996) 2 SCR 253, held that such a notification has to be interpreted in 
the light of the words employed by it and not on any other basis. This was so held in 
the context of the principle that in a taxing statute, there is no room for any 
intendment, that regard must be had to the clear meaning of the words and that the 
matter should be governed wholly by the language of the notification, i.e., by the 
plain terms of the exemption. 

23. Of course, some of the provisjons 4f anxpiption notification may be directory 
m nat.ire aiizlsipe are of mandatory m natui' distinction between provisions of 
statute whic1i- ae'e substantive character and were built m with certain specific 
obectives of pohyon the one hand, and those which are merely procedural and 
tçbnical an their natuke, on the other, must be kept clearly distmguished In Tata Iron 
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and Steel Co. Ltd. (supra), this Court I ld that the principles as regard construction of 

an exemption notification are no longer res ink'gra; whereas the eligibility clause in 

relation to an exemption notification is i'1en sa'ict nining wherefor the notification 

has to be interpreted in terms of its language, once an assessee satisfies the eligibility 
clause, the exemption clause therein may be construed literally. An eligibility criteria, 
therefore, deserves a strict construction. aithotgh construction of a condition thereof 
may be given a liberal meaning if the same is directory in nature. 

Doctrine of substantial complian intendedse': 

24. The doctrine of substantial compliance is a judicial invention, equitable in nature, 
designed to avoid hardship in cases where a party does all that can reasonably 
expected of it, but failed or faulted in some minor or inconsequent aspects which 
cannot be described as the "essence" or the "substance" of the requirements. Like the 
concept of "reasonableness", the acceptance or otherwise of a plea of "substantial 
compliance" depends upon the facts and circumstances of each case and the purpose 
and object to be achieved and the context of the prerequisites which are essential to 
achieve the object and purpose f the rule or the rgulation. Such a defence cannot be 
pleaded if a clear statutory prerequisite which effectuates the object and the purpose 
of the statute has not been met. Certainly, it means that the Court should determine 
whether the statute has been followed ufflciently so as to carry out the intent for 
which the statute was enacted and not a mirror image type of strict compliance. 
Substantial compliance means "actual compliance in respect to the substance essential 
to every reasonable objective of the statute" and the court should determine whether 
the statute has been followed sufficiently so as to carry out the intent of the statute 
and accomplish the reasonable objectives for which it was passed. Fiscal statute 
generally seeks to preserve the need to comply strictly with regulatory requirements 
that are important, especially when, a party seeks the benefits of an exemption clause 
that are important. Substantial omriiance of an enactment is insisted, where 
mandatory and directory requirements are lumped together, for in such a case, if 
mandatory requirements are complied with, it will be proper to say that the enactment 
has been substantially cothpliedvith notwithstanding the non- compliance of 
directory requirements. In cases whre substantial compliance has been found, there 
has been actual compliance with the\,statute, albeit procedurally faulty. The doctrine 
of substantial compliance seeks to p'reserve the need to comply strictly with the 
conditions or requirements that are important to invoke a tax or duty exemption and 
to forgive non-compliance for either unimportant and tangential requirements or 
requirements that are so confusingly or incorrectly written that an earnest effort at 
compliance should be accepted. The test for determining the applicability of the 
substantial compliance doctrine has been the subject of a myriad of cases and quite 
often, the critical question to be examined is whether the requirements relate to the 
"substance" or "essence" of the statte, if so, strict adherence to those requirements is 
a precondition to give effect to that doctrine. On the other hand, if the requirements 
are procedural or directory in that they are not of the "essence" of the thing to be done 
but are given with a view to the orderly conduct of business, they may be fulfilled by 
substantial, if not strict compliance. In other words, a mere attempted compliance 
may not be sufficient, but actual compliance of those factors which are considered as 
essential." 

9. In view of above, I hold that since the AppelLant had not cleared goods in DTA 

in accordance with Export and Import Policy, the Appellant was not eLigible to avaiL 

benefit of Notification No. 23/2003-CE date 31.3.2003, as amended. I, therefore, 

uphold confirmation of demand under Section 1 1A(4) of the Act. 

Page No. 10 of 14 



Appeal No: V2I2IIBVR/2019 

10. The Appellant has contended thatentire demand was barred by Limitation; that 

the notice was issued by invoking extended period of Limitation but no such allegation 

of suppression etc. was made in the notice; that alt facts were declared in monthly 

statutory returns ER-2 and consequently it. was within the knowledge of the 

Department; that it is a settled law that when a notice is issued based on the audit 

objection on the basis of the records maintained by assessee, then in such case the 

Department cannot claim that alleged short recovery of duty was on account of willfuL 

suppression of facts with intent to evade duty. I find that proceedings were initiated 

on the basis of CRA audit of the records of the AppelLant. It is on record that during 

said Audit, it was revealed that the AppeLlant had availed benefit of Notification No. 

23/2003-CE dated 31.3.2003, as amended, in respect of goods cleared into DTA but 

had not obtained permission from the Development Commissioner for such clearance 

and hence, the Appellant was not eligible for the benefit of notification supra. It is 

apparent that had there been no audit of Appellant's records, wrong avaitment of 

notification supra by the Appellant would have gone unnoticed and hence, ingredients 

for invoking xtended period under Section 1 1A(4) of the Act existed in the present 

case. Hence, I hoLd that the demand is not barred by Limitation. I rely on the order 

passed by the Hon'ble CESTAT, Chennai in the case of Six Sigma Soft Solutions (P) Ltd. 

reported as 2018 (18) G.S.T.L. 448 (Tn. - Chennai), wherein it has been held that, 

"6.5 Ld. Advocate has been at pains to point out that there was no malafide intention 
on the part of the appellant. He has contended [that] they were under the impression that 
the said activities would come within the scope of IT services, hence not taxable. For this 
reason, Ld. Advocate has contended that extended period of time would not be invocable. 
However, we find that the adjudicating authority has addressed this aspect in para-lO of 
the impugned order, where it has been brought to the fold that appellant had not at all 
disclosed the receipt of income in respect of the activities done by them in respect of 
services provided by them in their ST-3 returns. 

6.6 The facts came to light only when the department conducted scrutiny of the annual 
reports. possibly during audit. In such circumstances, the department is fully justified in 
invoking the extended period of limitation of five years." 

(Emphasis supplied) 

10.1 I have also gone through sample ER-2 Returns for the months of December, 

2012 and January, 2013 submitted by the AppelLant in Appeal Memorandum. Though it 

has been mentioned in the said Returns that the goods were cleared into DTA under 

Para 6.8 of FTP but it is not forthcoming whether they had availed benefit of 

Notification No. 23/2003-CE dated 31.3.2003 or whether they possessed required 

permission from the Development Commissioner for clearance of goods into DTA or 

not. I find that such information was in the personal domain of the Appellant and 

unless and untiL the AppeLlant firm brought these facts to the knowledge of the 

Departm,e'isno way the Depa ent could possess knowledge about the 

/ 
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same. Thus, merely fiUng .'periodic. Ei t; s would not mean. that it was within 

the knowledge of the Department th; U /p•Uant was. clearing goods into DTA 

under Notification No. 2.3/20O3C. 'ti 1 3%003 without obtaining requisite 

permission from the DeveLoprnnt Cc misior, The contention of the Appellant is, 

thus, devoid of merit. My views porc by the Order passed by the Hon'ble 

Tribunal in the case of Nitin Patki p:td ?O11 (273) ELI. 104 (Tn. - Mumbai), 

wherein the Hon'bLe Tribunal held that., 

"1 1. Coming to the issue of the .niaio of time raised by the appellant, we find 

that the extended period of time 'has been r invoked in the instant case. It is not 

the appellant's contention that they had in the department of affixing the 

higher RSP, on the imported or kcsl.ly pn.cwed goods or the fact that they were 

relabelling the products and also affixed tb bar code and also  undertaken repacking 

in some cases. They have., also not followed. ny of the procedures prescribed under 

the Central Excise Act and .the Rules. jiorsnee of law or bonafide belief, cannot be 

an excuse. With the introduction of self-rer;.twai procedure and self-assessment of 

excise duty, a higher responsibility has been east on the assessee to comply with all 

the requirements prescribed under the stamc. Tire department cannot nor are they 

expected to find out on their own in all cases what each assessee is doing and Whether 

discharging the correct duty liabiiib. The non-registration and non-declaration of 

their activities and non-compliance with the procedures with respect to removal of 

goods from the place of manufacture certainly would amount to suppression of facts  

and therefore, the adjudicating authority has correctly invoked the extended period of 

time for demand of central excise duty and  we hold accordingly." 

(Emphasis supplied) 

11. Regarding penalty imposed under Section ii AC of the Act, I find that extended 

period of limitation under Section 1 IA(4) of the Act was correctly invoked by the 

adjudicating authority on the ground of suppression of facts, as held by me in para 

supra. Since there was suppression of facts with intent to evade payment of 

duty involved in the present casey, penalty under Section 1 IAC of the Act is 

mandatory as has been held by the Hon'bte Supreme Court in the case of 

Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), 

wherein it is held that when there are ingredients for invoking extended period 

of limitation for demand of duty, imposition of penalty under Section 1 IAC is 

mandatory. The ratio of the said judgment applies to the facts of the present 

case. I, therefore, uphold penalty imposed under Section 78 of the Act. 
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- %Lnt 
that they had cteared goods into OTA b'j 

2. Regardifl% conteflU'1 - 

paying applicable duty under Sr. 
o. 2. of the notification to. 23I2003C5- tatt 

31.03.2003, as amended and not under Sr. Nd. 3 of the notification as alleged in the 

chnw 
cause notice, I find that since I have held in para supra that the Appellant was 

not eligible to avail benefit of notificat9tLNO. 23/2003-CE dated 31.3.2003, it 
Wilt not 

serve any purpose to examine applicability of'Sr. No. 2 of notification supra. Hence, I 

discard this contention of the Appellant. 

13. The Appellant has contended that the Department has wrongly applied rate of 

duty in Annexure-A to SCN instead of taking correct rate of duty effective at material 

time white calculating differential duty; that in remarks column of Annexure-A, rate 

of duty for the period from April, 2014 to January, 2016 for both MS Scrap and SS 

Scrap has been shown as "BCD 2.5% + CVD 12% + Cess 3%" which comes to 15.25%, but 

rate of duty of 18.3% has been applied. On scrutiny of records, I find that there are 

glaring errors in calculating differential duty in Annexure-A to SCN as discussed herein 

under: 

(1) The notification No. 12/2012-Cus dated 17.3.2012 was amended by Notification 

No. 25/2013-Cus dated 8.5.2013 and BCD on MS Scrap was reduced from 5% to 

2.5%. However, Annexure-A to SCN has calcuLated BCD @5% for the period from 

June,2013 to April, 2014. 

(ii) The Appellant has paid 50% of BCD apart from 12% CVD and 3 % Education Cess 

in many invoices but calculation sheet of SCN only shows that the Appellant 

had paid 12% CVD and 3 % Education Cess under the heading 'Applied rate of 

• duty', which is factually incorrect. 

(iii) The remarks coLumn of Annexure-A, rate of duty for the period from ApriL, 2014 

to January, 2016 for both MS Scrap and SS Scrap has been correctly shown as 

"BCD 2.5% + CVD 12% + Cess 3%", but rate of duty of 18.3% has been taken 

under the heading 'Applicable rate of duty' instead of 15.25%. This also needs 

to be rectified. 

13.1 I find that the Appellant had brought these errors to the knowledge of the 

adjudicating authority in reply to Show Cause Notice, but the adjudicating authority 

chose to ignore the same for the reasons best known to him. I find that since the 

differential duty is wrongly calculated in the Show Cause Notice and not rectified 

while passing the impugned order despite specifically brought to the notice of the 

adjudicating authority, it will be appropriate if the adjudicating authority himself 

takes pain and re-calculate differential duty payable by the Appellant by taking 

correct rate of duty effective at material time as well as correct duty paid by the 
Appellant I, 

therefore, find it fit to remand to the adjudicating authonty for limited 
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14. In view of above, I uphod the im
order but remand the matter to the 

adjudicating authority for Limited purpo of re.quantjfjcj0 of duty. 

15. 31t4 RT I t 3t 

15. The appeal 
filed by the Appetta stands dposed off in above terms. 
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