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SAocaal M 22 ALY D
ER-IM-AFFEAL

M5 Retiance Maval end Engwesring L, {hereimter raferreg fo Ay
“AppEllant ™| has Hieg appeal Mr, Y21 EVR 0D adainst Crget- in-driginal No. BHY -
EXCLE-0Q-aDC-10-2018-19 dateg 18.1.2019 (herainafter refermed $a a5 “impe el
order'y pRssed by the Addicipnal Cammrsaaner, Central GET & Cenera Exclza,
Bhavnagar {rereinaftor rafemed to s ‘adiudicating authority').

£. The facts of the case ara that the Appeliant, a 104K Expart Drierted Unit, was
eigagrd in the manufactime of Shp falng under CETH Ma. $9.01 and was ragistered
with Comtral Exclee. During CRA aurdit, 1t was cheerved that the appellant hao cleared
M5 Zorap, 3% Lorap. Copper Serap and Aluminem fcrap durfng the paviod 2011-12 ¢
2015-16 on pewment of etther Central ExcEe Doty or comcessicnal rate af apgregake
duty 1 Coslome by availing benefit af notification Mo, 23/ X03-CE dated 31.3.2003;
that as per pam &, (Miat of Forelpn Trade Palicy, any ECU who deslred to clear gacds
in OFA wes required to submit application b0 the Devedcpment Lommissioner
cpnrerned i proscribed form duly certified by Cost/Chartereds/coit and  works
Accpamtant arwd endorsed by the Bomd officer of jurisdketiomal Custams # Central
Eaciae office. 11 wes observed that the Appellant was not bayine DTA sabe parrnbsknt
far clearance of scrap amd thus, the Appellent had wrongly avelled bomefit of
notrication Mo, 23/ 2H3-CE dated 31.3 3003 by clearing scrap at concessicoal rate ol
duty and thereby short paid Centaal ExClse duty.

21 Show Case Hotice Mo, WO15-4/Dam/HQMA 718 dated 1.6.0017 was msued B
the Appellant calling thesn Lo sheww cause as to why Centrasd Exclse Duky of R
B 42 B02/ - fur the period frmm Maw, 2012 to March, A4 should not be FEocversd
Froam thedttn LdeEr Soction 11444 of the Ceptral Exces Act, 1944 (harainafter refetted
be BS “A&ct™p olarmg with Interest umder Sechon 1164 o the Ast and prapocing
imprsicen af penalty under dacton 134C of the ACF,

2.2 Tha abave 5CH was sdwdicated by the sdjudicating awthority vide the
mnpuuned order whe confirmed desnand af Carmtral Eacie duty of Hs Gé 42, 8027-
urder Soction 11404 of the Act along with inwerest under Section 1148 af The ACL and

impxwed penalty of Rs, 56,42 B2, - under Saction 11 AL of the Act

1, rogrigved . the Appellant proferred appead, inter Ao, on follusy e araumds:

i1 The crup of the findings recorded in the implged crder for coaTming Gaky
demand rewulwis. arnl.rlrl non-produetion ot perrrission for sale scrap m DTA from the
Llew-r{mrm:-fm -Dm'nrn:'ﬂ#ﬁqr Usar not DM1IHEWE‘¢H For OTA sale of whcto and

& . MPaze . 3o 14




bppnad M W17 ZMHT

wxap wat » techn

inrg Accosnt agrinst sabe of wasee and wOes By A% EQI as per the Palloy prawisions,

Usat thrre was o revenue boms o U2 dheerrs e nsin almptice of Soch permmisskan 1eam
e e ik can b sald to 2 2 techmicak ar

the Dovelmpment Comsmisinet. Thes, at.
advrisa effrol i the nstant cooe 24 iy

wiorda Breach, Howewer, the same by
was pavd by appallant at appraprisle 2o L Sievarnt e,

¢l Yhe adjudicating autnorTy hars mek SMET BNy findings an Hw pemes of defense
relnting b 1) pRyinenL o) Guky at sporonelate e, (i serious milstakas in application
of vabe ot Aoty applied for working out diffapendial duky, (i) mghly nflaced duty
derarsd [ deosssien abeul conditiens of the dizputed natsficaTions, prowighas of
By Palicy and the provtsians of @1e Crmtral Excise ACT, 1344 wihich chaarly lead ko
infur thak they had correcty msse s, aid patd disty of sarges scraps. The impugned
drder s passod nol anly In violatie, of orinOples o8 naturad Justloe but it & also nmA-
spoaking and passed without glvthg reasors for d@asreement with the submission
made by appellant and hence, the imeupned arder Jeteves e be set aside in the
bers=L of justice and rebied dpe caBe Lee of desct. Covamr., Commerclal Tax
Pepartmeng e Shukla & brathers- 2610 | 2940 E, LT, & (R0

1 That since majaorty of raw snabedals webe wrpoebed wilthaut payment of duty,
they had cpted to pay duty of excee ie, amaunt equal to the appregate of dutles ol
Curtrms Leadable on ke goeds ac 17 duty of custems spocifsed An the First Schedule ta
Ehe Custowre TarifT Act, 1975 road witi any ooner notification in forcr was roduced by
A% and N0 additional duby of oustoms wes leviable wider suo-sectian |57 of Sectlon 3
al the =mid Custams Tanff Acl a5 per S, Mo, 1 af the Hatfiication MO, 73¢2003-CE
dated 31.03.2003, as amended; that dutirg the perind snder dispute e, May, 2017 to
Jamuary, 2016, they had pald Live amount equal bo the sugresate of dutles ot Cueams
lovaable on lke gadds .0, effectiee rate of duty af Customs, plus additanal by af
CLELOTT: wiZ amang equal o duty of exdcise as pre S, Mool o Lhee notificobion He, 73)
ZM03-CE dated 31.4:3.2003, a: amendod ard rat urder Sr, o, 3 of the notification os
altrsged 1_r- the thow cawse notice. Tlws, the allepation thet iL has WIDARLY availed
berieht of Sr. w3 of tho 53 HuLifkabsn Mo, 330 2003-CC daged .03, 21007, a5
mranded is Lotally basaless antl withait appreciating fcs avallable on moords e
Invecices and moathly ER-1 returms far the diEpated peried.

[iv) That ithe Department has wromaly appdled rake of huty 1N Aridesuee-A tg SCH
Inslemd af taking Catvect rate of dity eHective ab malerial Sime: st s r=marks
Loluma of Anesure-a. ratc of duty For the perlod Tram April, 2014 1o Jauuary, 2016
fon bath M Scrap and 55 Scrap has hﬂzjm ac "BaD 2.3 + TWD 1R + Cam 34

“mga K= 4714

al I mrone 0 i ae WeE Forsigh Exchange [HFE) i nak take

g¥

G

s



Apmad Blo WA TR L
Which crmaes to 15.253, but 1ate of gty of 18.3% has bewn applied: thet based upon
the irvesces of disputed washa amd sorap, they bad prepared revised Annexure4 By
carsidesing actual race of duty pavabie siod.g ¢uty pald as per monthly [R-2
Returns < as ba amive 84 =maunt of diff=rontizd duty, if any and subamitted beforg tha
adiLdieating suthorty vide |lotter dated 24, 2 BEfron whic Tt is evident Hhat Lhere

wat dlFergmtal -:Iut:.'r uf Re, 2,11,541/- papable’by them and not Rs. 5647 0027, as
alleged In 1k netica.

(Wl That encire ampunt of devsand cowered under the notice daisd 01. 06, 7017 was
barrad by drmitation; that the matice was msoed by invoking extended period and it
CoviEred perod of May. 2012 b9 lamary, 2016 in terms o provision «f Sectan 114]4),
Flizpeyrr, tho adjudkaiing euthority failed to appreciaba that the sere can be
applicd paly in 3 Gee wvolving duty abant-levied or short-paid or emonepusly
refundsd, hy the reason of (2 fraud (b) exdlusion b any wilful misstatemest id)
wippregsign of facts (o) centravention of any of the prosision o ths Act or &1 Ghe
rulgs made therpunccr with intent o evade payment of duty; tat no such allcgatsan
of suppressign et wae made in tae aotice; that ciearsnce of goeds were Showh in
Manthly FR-2 reiumy a5 urler fameraph 6.8 of Lbe FIP and paament of duby of exctse
cial Lo duly af cushems vz effective rabe of custoams duty, CWLD et and therefore,
exterded period cannot be Immked in this e, Inoamy cese, gnods wara removed
fram the factory under proper Contral Excise Invoice of payment af agpropclabs doky
of excise cqual to duty of fuatoms s provided umder dection 3 of the Cehbral Eotjze
Ait, 1944 rend with 1he natfcatian and the Fargien Trade Policy and 5add facts were
declared [ manthdy stabgtory retures ER-Z. Therefore, it cannet he allsfed that it
was imearthied deelig the CER, ardit. On the contrary thase undispubed factt canfinm
Lhal 1t was withr the knmsdedes of the department from the peaiodical retums fArd
by appellant which wre not oaly bemg segularly srutintzed but ewon vacious Sees
rause nolices wiere 2ksd Bsucd by the depa (ment Basad on such sondiey ba it In past.

wy That it ig settled Law that when a notice @ fnded based on the sudil obecton
nn the basis af the recorms maintined by assagsee, then in such cene the departmeant
carmot clalm that alleged shott recovery of duky was oh sccaunt of willful suppredsion
af Facts with Intent to evade dity. In the instankt cese it has been adnttted in the
nullice itself that the objecchons were raiscd by CERA audit party on the sirength ot
tho mecards ol the Appaliant, Thus, entire dernand t5 harmod by lirmftation.,

da1l)  That since actlca wes fime basred, ﬁlena-lit'_.' impos=d wder the mpened arder
15 o Fsirke I'_hi'ﬂ.lﬁi'i'tuhu o la. It is setthed dee That IF alle=gatioe 16 only of ranpaynsnt
e T

of Exciid - OOy difrut inteitkn b0 evade  such  duty thed 0 that

I:'::: s O“

l"\',,-_':---. S v maga hio A 15
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a5 menglby CamROb be impased vre et HRAC OT iR Aea: Lhat o systa

prmiaity Unror sectiok) §, &L o he oD W ca et i regedngd toospell oot dhe
Facks which maw eskblicll -man e o ey Tona Ty dn groed of sap fraud o
by colusion ar (<€) 2oy il el DT M sgpeesiclon of Tacs ar 2l

comLravTbiGn af anm af she pranEicn »oshis Ao ot the fules maug therewider wth
INTCAL to ewdde TaNTIGR &5 dueiy At 0 Shed sy amsest ik Tie impuered Sase Ik,
Lhyerefore, <ubmeily that penalry Dalsse e sl Ti AL o0 thesn ¥ the imprawed
prde demerves 1o be seb aghie apd ceier Logo e lawd of Jyati Stracoune LEE.
201 4-T0) 1579-HC- Mkt L5

4. w heoring, Shil PO Raciche . w6l oopewnod o babalf of the Appallart
are retterated the geaumds of appead 2ooeearclam and requested that their case may
L deriged on martt as well as o e 2.

5. | hewe carefidly gone through S s 7 Hhe sz, e leysgied order, the
appagh memarsndutl &P SUBMESSAn (pede shiing personel bearng, The issne to be
eekded [N the present oase iy wehetber e inpesned ander, confiming Central Excise
Mity, interest ard impRsing penalty, wonmect. ise and proper or utherwise.

4, On poirng through the repsrgs 'iil'r'.'.'. et that the adjwdscating authanTty
dtallowed beaetle of notlfication s, A3re0G2-0E dateg 0, 52003, a3 amended
awmiled by the Appallant in recpect o -irarorcy of scrap inte OTA at moncessional, e
rl dyty on the gmuag that the Appellers kad co; obtained reguinred permssion Fom
Drvelopmant Comamissiones tor Clearanoe at zooge lide OTA. | Tind il & perlnent to
eArnine rabification Ma. 1500H2 8 dabed 51038003, a5 amendad, emiled oy the
Appellant, as under:

"o st ol b prreTd voalerreC by use sene O pf zEcvion 5A a0 v Cozicald

Coviva Aus, 1843 (1 aF 39y Cerghenfee wdibae Lo as ke Centrul Gacise Aoz, she

Coaneral Linentangnl, Yazauy ealislh 4 G5, i 3e mzcesamy incthe paulille ksl s v e,

hodee compls excisabe geeds oF S dadsaniig specilied in calumm (3] oF rhe

Tasl: padow, aned fallme wivhin s JZamer, Iwading Mo o anbebepdive, Mo ol the

Firm Soberduds L e Pwentml Caidee Ta fucr, 1955 3 of 986) (heeimafier raformed

s the Uenicd Bxcige Tl vl spesih, g i Ui cormspunding exny in golvews

(%) vl he kxid Table, pradicey up gamclinzeesd inon ex)sor crigia)l gleraking o

un Tleamommic Hardwihy Upchpdwyr: Pack 5-A7E) Lall op 3 Soleare Techimlrgey

Fark 7&1F) Upic g1} betagall b amy coher place gn Iodliz i qresmdamee Teich jhi

provasions_of keovgl ypd Tngpart Folicy sl gubjocl o she relevont cowdijua

specified in iy Avoexume @ s ot and rebared 1o m che eorespomling

Qurry W cwdomm (3] nf rhe aaid Tnlll?.ﬁ.'luﬂ‘l wo much nf the oty of socise leyviubie

LA

-

I"egm b B 24 14




el bz W2 NONTLZE |
theracm under cexzine 2 af the §©enrtal Evesgs A 3¢ apecilosd in toy vomraputsling:
arye i -t 443 oL e suid Takle™ o

[Emphasis simpplied)

5 | find that kaneflt af Notlffcation e 23/ 3003-CE dated 31.3.2003 was ta be
availed in accardance with the provisions of Expart and mpart. Palicy prevalling at the
raterial timme_ 1 find thet procedure (or dearmnoe of gmods in OTA By COU nnits was
proided sn Chapter 6 of the Forekan Trade Pohicy (200F-2014) and 2avermed by the
guidelines prescribed in Appondic 14 1-H which read as under:

LA SALE ENITLLEMERNL FOOHR LM LM LS

Far=praph 6.5 al’ o= Cnapler & ol the Torign Trale Tohcy pravides & eads io DTA

br EFILEHTES TP ninira, S eales? oo che: BHEA watl be gonesnreid bac moe fol bnging,

euidelines: -

2y Thee mabe o goosds in TIT A wall he subgaet ta the prymesol al applicable -dulies s
woditivd leoow gk 100 Woe by Al Lepaanicpr of Rewemiw, Wingtry of Firarce,
Cirvcaiims v af Indic. kkra sale inclodes cleomance o arny other Lol within [ulis
unwher oury 6.2

R TSTA 52k encithmend will b applscable voly Lo e poasdy find seryjesa, which
acy peaifi-sanle s per FOH Selsrne B TOT A sads will be peromseible ilauch ek is
specifically prohibdled o che EOU Siwae: or U Leter of PermaisminnTater nf
oL

1 Tiniva gpae el T OTA a0k= o o quarerhy, balfvearly or amudl bews oy
irniracion o the canueemsd Derelopmet Conmoigaiooss” ¢f SF2. However, PFremisc
Fewduw: Bouss (ELAY 23 defingd in naen 5.52 of Corsign Toxh: Lalicy (FLEI aholl
hove B opticn Lo umlemaka: ITA sales oo foeithly hesis, 23 well.

¢} The TITA == enlilemert sTall be avalsd of nothin Thme ey nF e wered] of
antildeil.

<] Am applicaieg S sbe o1 sogde jg 17 A ine per TIOTT Scheme) by by EOUE 2lal]
b yulzujizzal e the Tievelnpenent 1k in_rhe: fomm giveo o

Annesere A, The applicalsan chali ne centified by un deppmgdlen Cowy Chaerered
e and Widks Apoambml il wulogssd by she Hored £aer af { dsloaul iuloul
Sixcize hipog indkdicliog wier - Lhe Thevelopmenl Cumpiioas <ot Tied
will determicy o cilcut o ch 1704 aale admisgibly ol dpus SUChiqiestion i terme,
ﬂr_lqiu.__uﬁl.l:-\. -:’-,E' I--I:ll.ls having stabik bolder vert ileane can sell fmiched woods il

W L Frn W T 4d
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TITA nnder parn SBa) ol Fameips Sk 'y wnder ircimanm w coecermed
Thoulopnent Cagucnléapnne: and rru=diczmol Lol Sxcise AulSorls @ b al
Para bG8 E aF Tlandbuck. DA ol o0 v a0l 3505 & 5041 67 Polcg aholl ne allnveed
nnly after pdjustment ol alwow:: A, 2 vomoiseha @ Braecsl.

{Emphasi supplied)

7.1 | find that any EOU desired o cleal aoeds i1 OTA was racuired teo suhmit
application to the Davelopment Com—=sionar 1 peescribed foem, dtter dfic, Shirdg
detols of sopds manufectured, pwsica ewpa2ets, met forelgn excharge eamed,
propcsesd DTA tale ebc The Applicaticn was o Le certiffed by thr independenl
Cost/Chartered fCost and Works Acommsm, and cndorssd by the Bond OFficer of
Cuskams /Cartral Eacke Baving Jurlidletian oyer Lhe whit, Alter that, the Devebopment.
Cammissioner datermines the extent of the admwsibhc $TA =ale and asues
athortzation #n t=rms of value. In the et cas=, the Appellant Rad not obEalned
permission fmm e Dovckppmoat Crmmmsmngr ins cl'l:nr.:m:l!_ af Jood inte: 0TA as
bl By the sdjwbicetirg sumorty 0 the Impugned arder eand which 15 et dspoated by
the Apprllant, 50, the deprence of wrap in OFTA by the Appellant wes adab
sccordance with the Expart and Imeert Podioy and therefore, the appellant wees
ineligible to avaid the benefit oF HedificGatior Mo, 2300003-CE dated 3132001, 2=
amcrided, | find that cotnpliaros o4 pricadyre Setforth n Femeign Trsde Palkey wac
substantial requirement to avell 0oaeft of reLifcatlon Moo 230 2003-CE dated
3.3 843. a5 ameaged. | am w pamement wth the rodince placed by the
i jLdicarineg aUthamty on e declskn randeted by the Hon'iMe Rajasthan High Couct
in the case of Autn Lilted |ndim bod reported a5 2048 (2600 E-L.T- 438 (Raj-1, whercin
It has been held that,

0 W les bl 1he bl <anmse] T ke poadice.

3.1 ‘laking inlo @esjdersnon e 1pery ahject £F MW export edemted ond
v Pl 4l v dule 33 b e choome ol {iempen exchange, iU st prioc
prvairaimn af ghe: ancharife, kil Al @ sl e o will kel Do boss ol wxocise
hty 2red if thes TiAT PETMISKioE 15 mni rabeen, wRethoes permiaging, The copert wll ol
Tz Jone e I0gAlly fooda 60 T s symaial al

4.2 I thot vizw af We e, clanss %9 0 e 5e nesd @ olimativo subaect 1
Traviss they have b ks parmissiom of the camperero athenry,

-

7. In thot vieny of che mateer. 1he @-ne @ decided in Fvour ol Thaodoeal @psioed
U fazeaecs™

4, fepanding conletitkn of the dgpealant thal non abtaining sad promdesion from
Devalopment Carefrstiorier was only & technical or yonlal bresch, | Hnd that when

§

LT Bz M W 2] T4
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detailed pcedure was prascripog In the relsvant-Forelgn Trade Falicy ang benefit of
Hetification Me. 23/2003-CE dated 31,3.300% wad to be aviled in accordance with
Farcign Trade Policy, fallure to abtain  permisskn fom the Cevedopmene
CormBsiones cannat be fid o b 3 mere techical lapse, I such Lapass ape allowrd
ko be condaned, thed very parpase of presedibing detailed procedure waskd become
ohicss, Apparently, the purpose of prescribing duch procedure was bo monitar and
regulata claarance of goeds by EQL imto BTA. Hawever, when any EOU dears gaods Tk
OTA in Blegant disregard to the-set fenoedine, then no Loty cam be shown. | fnd that
EOU was reguired to submit comprehansi2 information to the Development
Cammlzsiores for chtaimng permisskn far clearsnes of goods imto DTA, The agplicant
EDU ‘wat required o submit detade of goods mamfactored, physical oxports, net

faralgn exchange durned, proposed DTA sale exc, Further, the Applicabon was ta be
cortifiod by the widependent CostrChartered SCesl and Works Accrontant and

erdoised by the Bond Hficer of Customs/Central Eaose having hurlsdction owar the
Lhsil. Whear suck elsbocstiee procedurs was $=t Torth in Foreign Tragde Policy apd when
benefIE al Hokiflcatesn Mo, 2372003-CE deted 31.3.2003 wad subfect Lo Pollowing said
wrocedure, it & apparent that obteinlng permtsion fram Deselopment Commisskaner
for clearancs o poods m OTA was substantesl requeromant of the Mokificaton suend. |
iely on the judgment rendeed by e Han'bBle Supterne Court In the case of Harl
Chand Shrl Gopal repored == 360 (260 ELT, 3 (G pwhergin i bas been held
that,

12, The lza is wall sehled shil 4 parson whes cRD0E GXSEPRHL OT SOMHZARAICE. s o
aetohl'sh chas he is enlicled b thal exeoplog uc CeEsOM, & provickm prendding fi
M1 wAATUPLKAL GOngcAsion or rpeepodin, 2 b case mey be, has o bo cooaloocd
sl Wglh comein exeepdicens depending upea e seling oo abkch e prvismn
has bp pliecd oo Hie Ntrhee ard the pbpesd and pacpess w b acicysd, I nptuam
13 menilnkAs an cnraplyEne wilh ceodbin dxedlisbg, i eordidnng hese o he complicl
with, The mundalary ceguictanard of diegs ondidesa rmuat e cbeved ac fullalled
exarly. thuuph 3t tliigg, aome Irtihide Gan, be shoawn, A0 them: a0 Sl e ennglky
ath crme reqrernas: which are dina:bons u ks, the rem-comphiomes wl which
would oal allicl e wsches OF Mberasds nf the netificcien grmbny; cecblploa. 9
Figvapun Jeciam L. [Fupn), this Court held thed o peceon, Inyolfg W SA¢ETLom ar
Jrompbnn provisions, io wehiese him of Lax SGebilile conel geeahlish claarly thal be =
soveredd by the said] provislcog arel, in case of dooht oo eobigets, Qe bl of o
il o b the Srare & Constiomion Bench al this Codel an fadseay Gmeedliondar v,
ML Paer - J1906) 2 RCR 253, held (hal dued a nerlfizacion his to he mberpreted m
ke lisgal ool ke woarcls oplomaad b It and =t om any mhner hasis. This wae e held n
U wolleer of e principle rec moo laxicg s, Bee @ ob a00m for oy
critendren thar regard st be haul Lo Lhe chEr aesining o the wmnds ang shal Loe
maler chuuld b govicrxs] ailly ba e Tanguoge of the oatilbciliam, L, Yo rhe:
flnue rnz a7 the axemyrtiom. o

23, O eourss, vome ol (b puesizbeid gf adexempdon nodficmion oay be dicsdacy
in racre gilreme e uf mamdalory 'i:l'l.'l:l.tll.l.l:'h.-!ﬁ.:li'ﬂtl:ﬂhh'- rermeeen protisions of
st gl selnuh ' f, maberardive” chevoeter. ned veee: buill in witk vornin speeifie
l.'h?g-.il.i'-l.-_-u ulb-pry m}Ln1 Av= qne hond, mnd chees which am; maly procatorad md
pachcivaiiin theic odlive:, to e odier, must bs kepa clearky distmpuidied, I Y Jeow

(Y .. . ' i
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e St Con LA, (supead, Heis Conrt i 2ld thot cne primciples as rogmd coustou o of
an sxemplioe wFUleiel Ak ne o ee s aktaea; wheeeas e claibdile clanse i
eelKliAL 16 an coxermpion nedficaden, is @hvm aizl oraulos sherfer the necficarinn
hos ca b milerpmelal in Gagie 00 0 @A, Rroe 00 assessee sacisfies e dighilily
elwuce, the exempeien claues hwemcin mey e contriral i nlly. An eligihitin: cricsdw
therebore. dewerses o BTicl axploclios, kg epasmeaccinn of o coodifim thereod”
ity bz paivd & Jiberel mepming if he -ome is dneceory M nale.

M A spharcenm! compelice e Ve e

24, 1T chigring v sulsinibar Sonpiece i3, judzfal myenlkm, eguitsbly in mluns,
desipeeed 12 nverd hordship i coses wdveme o parly dees all thal can resinably
eapeched v i, bal Ll ve Jaulivd o gt farerr af encnnsequett asnects which
et o deacribed % the “esrenve” ov the Msubsiamea™ ol he napumames. ik s
vemuap. ol “reasuwblena”, Ui saceplana, of oleewss of & pla af Sobaedial
vysiara depeictd upon the fror #nz girgmicrarces of e2ch onse and che purpess
e -;.hj-:'|:1'1|;| he achiewed 2 the corred o che peeTamisidss which e cexenlidl Lo
teh v the ohject and omase of rs male ar the eeuloson. Such a defence cummeal b
pleaded it a clear slaiulory premeyuidiic which, slis-ualia e ubjed awd e purpss:
ol i alalube has we, s wad. Camally, o DEans duar e Conr slawld determmire
whesher the mamute has hesn followed suffcandly snoos in comry nut the imient for
which [ alghis; wys kil and os 7 oroor Jnaps Lvpe ol smizl complizoa:.
Subsiartial coompl@nce mems oot eompd i o onegrect oo the frdertne.: el
0 CWELY reaselalid: et live ol the EIJ:IIIJI.-.!-" ded Los pourl chewld dstermme whether
“he strture hne been Falliesed miffusenicly so ae o sary ow the memt ol ke stk
anil accamplish the reswmohle nbjectvesy for sl L was posgal Fisal sacwe
eoiermlls saga e przose e nead Lo comply Amictly wich remiacany requepsins
oac o irnrerrioat. aapestlal by Wit b gy ek Qe beouEls of an esemglice: clouse
ar &% aopuranl Sobskmbs]l omeiimes af an Gl 0 insisbeld, aders
mancaeary and dweclory rajuinaraals wre |uemed sagether, foe i sl g case, iU
itulabomy neyudreciares ore cvmpked whiy, i 2l b proper 4n sy chet the ennctnignn
has been asheourlplly ooauplic?* with nerosthstomding #ie oo conpibanes af
ilirvadory meyuEnsmenes. T1 cocee whbn- subdawlisl cempliones For been focod. e
hea heet), gorund saaupliaoce with che-miotre. alhei posclumlly Bolte, The dictries
ol subsarciol enmplinma: sake 1o preserse the necd to cowply sirkils wich the
i'l:'-l.'l_.UIu_l.u:- T reyuisements chot are inpsogtant Lo inecks 2 ax or thmy exenipvu and
W cnraivs non-giduplace: fur eiteesr animpomas! aud acgeoddl reyuicemenra o
sjuinarumbs thot are =n mnﬁ,ﬂmg']:.- oo muomecly writen thal an camoes elforr 5
eampliangs: alwuld be wcspesd. The dal fur dulominne the nppLcaldiny ol the
subslartial ecvnpliages docidoe has heen che fubjecl o8 4 mymiod af csge queit
aflvn, e mlical quemion ra |w: ceansmed is ohechss gy nxjuinmenis selote 0 ths
ProharAe” ur “csence” af the sany, £, wris sdherence to s ouyuinaments is
4 precomilicim i givs ¢l b Gardrominz. O Ui oder hand. if e w2 dnzocls
Are priaadal o dmaciory mman iy dne oo nd the “eazcnog” of e thing oo he dew
bBalare given vl 5 vicw b e ordedy conduet ol husiness, they nor be Lidiilleg Ty
Fl:ltl:[ﬂ.I:I.Li-H]. iF nre srier gorbidianey I oother wiLde, 3 oo I:I]IE'I'|'|'|T|:|'.'|‘| vaxuplisce
Ay oo be sstfelenr, Lyl pd sl cumaliones n- rhaw: facar whick ofe cesidires x
Escenr)."

. In view of abave, | hald thak since the Apprsllant had rat dheared goads in OTA
in aooordarce wWith £aport and Impoct Policy, the Appeltant was not aligibla Lo awail

benafit of Motification o 2352003-CE date 31.3,3003, ac ametided. |, thesefore,
upaedd confimaation of demand urder Suction 11A[4} o4 the Act.
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0. The Appeliant has contended Baat.entire demand was barred By Winvitatlon: thal
tha netlee was mued by invakting extended perisd of lamttion bt ne such allegatian
af suppressien etc. was made m the notice: that all Facty were declamd in monthly
statutery returns ER-2 amgd Consequantly [t wias within the knowledge of thr
Cepargmemt; that it &5 a sattled law thet when a potior i5 issued based on the audit
ab|ectich on ther boses of the recondd malnlabisd by wisess== then in pch cse e
Pepartment cannot cialm thet allegad short moavery of duly wes on aCcount ar williul
sIPETeSEion of facts wikh Intent to evade duly, | find that proccedmps wese Initiated
nn the basis of CRA audit of e records of the Appellant. b & on recorg that Gy
£ald Awdlt. il was revwealed that the Appedlant had avafed benefit af MatiHoatlion k.
23/ DH2-CE chbcd 31,3003, &5 amended, in respesct of gondk cleared into DTA but
had nal abtained pommessian from the Deyalopment Comamtssicher for saeh clesrande
arnd hence, e Appellant was not =ligile for the bancfit of notificabion seerd. 1L 15
apparant that had there been no awdit of Appellant's reconds, wrang seailsent of
nakification smra by the Appellant would hawe gone unneticed and hemca, irgredients
ror inmaking caveysded petiod aoder Jectiop 11444 of 1le Acl &kist&d in dhe present
cese, Hence, | nold thet the demand [s not barred by (rftathon. | rely on the arder
pamed by the Hon'be CESTAT, Chennai in the case of Mx Sepma boft Solutions (P Lud,
reported 2z J018 (18) G5, T.L, 448 (Tri. - Chennail, whersm it has beten held Thae,

"EE LA, Adworale e et 34 pacne 1o pewd onb thar terg wan ne mela fide mkencica
ol 1he yeut of che appedld He hon montendedd [rhes] rhay oeeme wnder the tmpressim thal
tl:z a2 ootivilies wauld come wAathio the seape of TT seoices, henee mid Laable, Fuc Lhie
ratsod, L Aslvocniy e cootemdcd an caleiuded perwe of rliee wionald it he invocabls
Hiwriver, me Find rge the adudicodivg aghency ha addresssd chis ospecl in para-190 ol
thee Tmpugmed nnder, whers it hus oess trauht s Che Jodd A appellacs Jud woo @ sl

Ueschased dw voips o0 dwcuoe Lo ecepaect al e geonimics -:u:nt Iry them in respect Al
L rervivs e hd2ad iy Lhien = Ueriv ¥C-3 cetums.

i The frut 'ﬁ1.|:1:=. ZAms l1nh|: i caly w'l'ru:l:l |J1= dgwuﬂw_umlhb_lﬂhy_ﬂmng

u'|1.-.:|ju_|'|r- 11'-:* m-:h:ﬂd::d 11-=|'||:u'| oo I1m|r.|:|1.|m ar I’i'l.I

[Erphasts 50 led)

141 | have also grne Lhenggh 1arwde ER-Z Ratwms for the months af acember,
2012 wrid January, 2015 submitted by e -Appallant in Appeal Memorendym. Though i
has Been mentened in the sk Roturms that the goods were dearedd inte OTA LAder
Parm &.E of FTP but K |5 ngt Tarthcosmirg whether ey had =vadled bamefit of
Maotificatlon o, 237:0M3-CE dated 34,3203 or whether thny posseced requlted
permission Frain bl Desedspment Comentsstoner for cdearsnce af goods imp BTA nr
rext, | tind that such infopmation was in the persenel domuin of the Appaifant and
urdesy #nd UL the sppeliant Irm brought these Facts o the kmowledde af the
I'.'l:-pan'tmmt 1t-n:|;' ﬁmﬂ- way the Dapa rt ooild pose=s knowledse abowe he

Mo, T Ay bl koA
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mam:, Thur, rerely flldreg peisedicsl 550 2075 vaould pot o mean Lhal T wBs WG
the knuwledge of tne Denartase~t ko ob o ccsedaeni wee o l2ating qoods Inte OTA

under Wohfuitaon Mo, 12)7000-LF sivwd L1 2 W3 wdtheun chbwiries  reguoile

permmsien from e Develanmiens @ oeeens e, Yle mmtoitign SF Lhe Agpedlanc 15,
thus, develd ot merit, Sy wows e - coeilzd by the Order sassad by the Hoo'ae
Tribunal in the case cb Wity patg' eieciad o 200 12033 LT Alks TR, - Muamibail,
wherein the Hon'ble Tripumaa amid bost
“1], Caming e isenrs e il el U 0eee razaed Doy che appellang, we Sind
Ulu; the erlended peried oF ome ro- Gean pieteds Soeckacd in lwg et ce. I ia net
vhe appulliml™s vueithu vt ey had e che depaiment ol alliaing i
higher #5F, oo he immartad o el procasd st o che roer thar they were
oelalcllhmg the prodoere grd elsa o vzd rhe nor cods o sso aodedasa a0k 02
m some casts. They Lave alsd sl Mol #ew of e procetures mmescribeld uncer
che: Cirgvral Txeise Act ared B Roie., pomiezoo ol fac uc donw el belad, eanper ke
ar e, WM e sefrpdger oa rF seifneT a0’ nmesdure and el aksesament ol
axcies delv, o higher Tegponsibitily bae Lozoar up llw et wacealy wirh ail

rhe reqoiraments, prescrbed imder e siruee THe lepartniemi, soool oo ey

dischorzme te vorrect duly Tivhike-. T mey oepisrton, sl peg-goclaniog ul

rhelr_ooriviries ond romecreml e wich 1 » oo cedurss wich respece to removal of

ails (mom e place ol manulacie; vemaizdy wagld gueml o apppeessiom ol il

el 3on dzniond of coprel e iyl - st v Lol goanopd1gel.

[Emphasis sipplied]

1. Regarding p2ralty impazed uRdee S2C5E0 1180 of the act, | Tird dhat excerded
period of limitation urder Sectior 1145040 aF FRc A& win comecHy imeokad by tha
ajuwFicating authortty on the grounn oF =uppresshon of facts, s beld by me in para
supra. Since there was suppresslon af fack «wth Inbent bo avpde pavment of
duity immlved in the present ease cRratvy under Secthon 1180 of [he Aot is
mandatcry as has Deen held oy o8 Hed oee Tupreme ol i the case of
Rajasthan tpmming & Weayving #hii's repoitad e 2009 {238) ELL.T. 3 (5.C.p,
wiwiein it is hetd that when there amo ingrexdtents for imaking extended period
af lrmitatioh for dermand of duty, irpesition of penalty umder Section 1145 15
mandatary. The ratie of the sald judamenl applies to the facts of the prosent
1#%e, |, therefore, uphald penalty imgosed wder SecHan T of the Act.

2
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iq romkentoe o the Kgpeliant that 'fng';.'_had cleared 200

- i eation No. T3IGA-CE tated

payivg applycabie duty wnder 5. o, 1 of the sooficat . . o
44 03.2003, ns amcosed and not poder 5. HA. 3 of the notificanen a5 all=ged in
chicter causE Mkice, 1 0Wd thal since 1 have '!1_::1|:I in para SUpre ™Tat the Wumlwﬁ
nat £lgitke to evall penelit of nntit'u:atmj!:._ﬁr..ﬂn"i!:lll{E dated 51.3.2003, it wil not
LBMYE 3Oy PUIPosE b exXammine apalicablliy of 5r. Mo, 3 0f noiRcabicn surd. Hence, L

decard his conteation af tha Appedlant.

13.  The Appellant has contended that the Department has wrongly applied fate of

duly In Annexre-& o SCH instead af taking ceereet rate of dufy effective at material

Fae whle caculating differential duty; that W remarks solonin of Armoxure-A, rate

ot duty Sar the pericd trom aonl, 2014 4o Ienuary, 2016 for boen WG Scrap end 35

Gerap has been shown a5 “H00 1,5% + CWD 12% + Uess 30" which cumes o 15,257, but

rate af duty of 1B, Y% has beer applled. On saatime of recacds, | emd that there ac

ularing enrs ih Calohading difterantlal duty m Anoespure-& to 3CHC &S dAcisoed nerein

urder;

11 The refifcathn Me, 1352012-Cos dated 17.3.2012 was amendad by Metifcation
Mo, 2202013 -Cus dated 8,3.20t7 areh BC0 on ME Sorap wer reduced from 55 10
2.5, Howevar, Annreee-A to 2CH bas calcelabed BCL &5k for the peror from
Jine, 2013 to Apdl, 2014,

{M:  The Appellart hes pasd S0% of BCD apart fram 12% CWD and 3 % Education Cess
i nary imeeies Bt calculation shes of SCH by shows that the Appellant
Rad paid 123 (W0 and 3 % Education Ces= upder the heading ‘sppled rale of
rhuty', whICh 15 fae by imoomect,

(M1 The <emks colurm of Annexurs-4, rat= 6f duty for the periad fram Apeil, 2014
tn January, 2016 fov bath M5 Scrap ard 55 Sceap ket bace coectly shiowe as
BCO 2.5% + C¥D 12% + Ces 357, bt rate of duty of 18.3% has boen taken

wnder the heading 'spplicable rate of dubty” instead of 15.25%. ThiS Al needs
Lo be rectifled.

13.1 1 ad thac the Sppellant had brawshe thess cmars to the knovidedge i the
adjudicating mtharty n reply Lo Shew Lause Matkoe, hur the adjudicating authority
chipsE ta Ignore ihe sama for the reasons best %moen to him. | fipd that since the
differcrtial duty is wrongly calulatad in the Show Cause HMobiow aod pat tectified
while paszing the impughed ordor despite specifically brought bo the redice of the
Adjidicating authedity, 1t will be apprmeraze I e adiudicating suthorty himsolf
rakes |.1.:||n and Fe-calculate diffarsntial dity payshlg by the Apacllamt by teking
FLerect rrke L duty elfechye a0 natertal time a5 well s CONTECt puby Paigd by the

Aaprilane, | I'l'ﬂ';-mf-:lre-. :JTnd 1E AL o reyTiand B0 e anjudicating autharity [ar LmFbed

¥
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e gr Alenbite: i ST HER

2ot R TR PR e Y- |
< hiAng HIPLrity gha)| w2l ify COMECt g
uf Rty dpalhanle 4 B, S Lk M lual daty, D by ihe
Aepedlant by verifiing a1 - . C b Lo Apee
Pk ar Ireoloes po 1he pei-,.

I3t Jins Alr=gryy furiising
TOCASE fu b n.:hun:l'ﬁtmtg Clipigle g1 B

SOty oy u-:l,‘iln:lrmiir:g ity
VL2 I 0N ki sitall B pajy by the Ampallans
AL 2 Se g, S0 pay PERLY gy Section

LRI AL, ) maimg it Clamtr Lhgp
ORI QL hag s Seen Drapeny goant ifed.

Vide leter doled 24 2 s
thall fifam to 59 Apte|lyn: -n e
aAlang with Imtarast, APCELE g
TIAC of phe AL which shal & L B G 1
MPugred prgr g Hirerwise Ll
the matter & tHiNZ remBnedeg.

4

In vigw ot 4h0vs, i Lpfode o # SRR arder bt PEMANT tha inatter ta tha
adivdlcating authondy far timite;! ALl o - atificabion o .

5. At manr o o oad o o

AT TR afER A R =T =
13. The appeal Tiled by the Apralary wbzne A'5rram off i abavr berms.
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