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Arising out of above mentioned 010 issued by AdditionallJointlDeputy/Assistant Commissioner, Central Excise/ST / GST, 
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ji4 &s&1tij rnratrlT /Name&Address of theAppellants&Respondent :- 

M/s.Lilanand Magnesites Pvt Ltd, Shed no. 1(/1-409-A & B, Plot No. 508, GIDC Estate, Porbandar-360577 

13ilr(34t1i) cct dt Io-,ili c1' icf ,u1lq,u1 / 4I1t)uI * 13r4RI ir i/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) jçq t 3t   g1 3i, PI ciic III ,1944 *r gr 
1994t1W86 " 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) ooflq,'ui e uci,oi eflajvl ;l1T i, iPT icMici 3fi4r -'qIqI1q,(uI  i1)w '1 
 I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, RK Puram, New Delhi in all 
matters relating to dassilication and valuation. 

(ii) jqçj 1(a) ITTT 3lfl 3TTT 1W i1t 3l TT V *icht 3P1Tft r, ii.iillcttut 
Ud1Ic 3131l13 eeicic,- 3oo ifrtii1v I! 

To the West regional bench of Customs, F.xrise & Service Tax Appellate Tribunal (CESAT) at, 2' Floor, Bhaumali 
Bhawan, Asarwa Alimedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

3i41t iiii 3i41 fi'4TF T c'i'c (3 Iioiiqe?, 2001, i lw 6 

EA-3 tflTTI uiv I 5c4IC f17r, 

 t fr iqt 1TIT oiii, w jiI lr 31,5 Vff 50 lP•tlV Ti 3lVT 50 311r fr 
*Tr: 1,000/- 5,000/- 3mT 10,000/- i ftMci t *r tl Ihd i 11 ,'IdI1, 

'H4l1lc1 3l41T FlI*v(uI f 1F@T  * * tY t1ct i i ciiu it qici fl 

ccTh(l lii otlall 4I/ I tiiiIc1 5t 4j'lc1I1, f 5? 1TT iT ilII( TT t1c1 3l4PT TTT fTT 

I T71 3l1T ( 3iI) IlV 3 TTT 500/- V T 1ts4flci T14T111T I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise IAppealj Rules 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1 000/- Rs.5000/-, Rsio 000/- where amount of dutydemand/ interest/penalty/refund is upto 5 lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed batik draft in favour of Asst Rejsfrar of branch of any nominated public 
sector bank of the place where the bench of any nonunated public sector bank of The place where the bench of the Tribunal 
is situated Apyhcation made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

tft e994 f 5 86(1) 3t1 iejce, 1994, * 1W 9(1) 

ciçi S.T.-5 * R 11Wt *r r i*f V 3i IT 1RT 3iTT i 1T 3i * T4 3f lRT 

(iil ti li 'ieii  uj1) 3 3t r * i 5lr 'c;I'P't t 117r ,r1;r f U71 a11 
etiI'11 TTf n4'il, V 5 11 T 3l ,5 r 50 1U 3TVT 50 31 T't TT: 1,000/- 

5,000- 3T 10,000/- i 1hifli T t rti 1kiRd 1 TtI1iL lld 3l41 
a- qi1 q vi  t TRT i jiiq, (Iltcu't i w 1t  i fii C5,(I 5fft kir tr iq c.,itu fii rr 

1 t1Id I4C T3.'icitat, T*1T TlIIi Tttd 3 I dtoi 3ilT 

( alth) lv 3ir*i;r-try 500/- ar  t Tr 7T1 I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be ified in 
quadruplicate in Form S.T5 as prescribed under Rule 9(1) of the Service Tax Rules, 19%, and Shall be accompanied by a 
copy of the order appealed against (one of which sha11be certified copy) and should be accompanied by a fees of }ls. 
1000/- where the amount oLseryice  tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5AJ00/- where the 
amount of service tax ,k-friterest demanded & penalty levied is more than five lakhs but not ex eedingRs. Fifty Lakhs, 
Rs.10,000/- where tl)eanthunt of service tax & rnterest demanded & penalty levied is more than fifty La5hs rupees, m the 
form of crossed ba'draft-mTavour Of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench qtlrik(inalis situated..! Application made for grant of stay shall be accompanied by a fee of Rs.500[-. 

(B) 



(v) 

1r i,1994 *r gr 86 t 3rim3i (2) (2A) * 31, ei 1994, * ¶l4Ji 9(2) 

V 9(2A) *i cici S.T.-7 *1 r *fa? 3F  tT1 3Ur, iic 3R1T 3fl7 (3i),  

3ç'lIc cIu iftr 3flT *t fi1 If qj wi.ill(1 tfr tav) 3t 3TR1 ii iii'* imii 3IT 

cll Ti/ ew 344 PTVT 3ffT T  31Tt t ui 
 dfl I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A? of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissionerauthorizing tie Assistant Commissioner or Deputy Commissioner of Central Excise! Service 
Tax to file the appeal before the Appellate TrihutaL 

ITt 1i TMt'kiicit 311fUt (&) 3j ejIJ1c cck ic'Iie il4o.t 1944 

r cni 35 3t9T, *t 1(1r 31i, 1994 t cim 83 * 34PT .t'huq,.t fr Tt 3TTT * 

q,,tc ic'4i IiT 10 'ifTT(10%), i7F V eii fciiRci , 1 

W1 3c 'df  tc 3mi 'RPT fitriv i" *1r ii1 

(i) T113iTr 

(ii)  
(ill) 

- vni*f(r.2) 3ai 2014 3fl 3i1i.lP31T 

1uI.(Ioi 1T 3I 3T1 11PJTIT fl/ 
For an appeal to be filed before the CES[AT, under Section 35F of the Central Excise Act 1944 which is also made 
applicabl to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-depcsit payable would be subiect to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Cre&it Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

3RW 1T q .tmuI 3TT1: 
Revision ajphcation to Government of India 

dlfrict'l k 3cnc IeL1994 *t cRr 35EE  i 3P3P.E 
TT   iiui 31T1  I I-4 1TI7t 'ifMt aiIi, cti Itr ii4, 1.?-ii000i, 

t1l4I M1t4i1?.iI / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New LJellu-110001, under bection 
35EE of the (IA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

iw * k wia'wi  1 n rt 1It c,*t&   i  fI ir 
ijoI 1T f9 1 * c4_g i.ioi i ckiai, r 1fr 3TT T aRur ti.t-ui kii, 

1ft  T l 1Iø1 i  *H(JI 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods m a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) 
*, 4tfc1*W*I I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

(in) i1  fi o4  IT RTFFIc1 fi iIri / 
In case of goods e$orted  outside india export to Nepal or Bhutan, without payment of duty. 

(iv) 11r 3jj j ¶ 3iiej 1 f - j 1tflo1 i dci '14 t 

3flTiii'ci (3i) (T2),199811U 109 I&Ilkld *t1Tci1 3IZT'HJINI(l 
tTt uT g iftr fs iv I 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules made there under such order is passedby the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act,  1998. 

arqwi3 3 ifruif 
ITfF tiiT I flZ jc'4i 3ii1, 1944 r tim 35-Eli * i 1.ñ1i TRi *t 3ruTfr i fltT qt TR- 
6*ottiJIQI/ 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and hall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(vi) I 
- dj l5 iT 3 200/- 4E #jd!J  1ii TtE 31t u1 jc.dj T Vi iRI ,,Q.1IcI :'t 

1000 -/1lc1ii 15TTIVi 
The revision appli&tion shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount mvolved is more than Rupees One Lac. 

1TuñI rr 
* T * * lv I1i11 3I(f1ur aiuqvvu 1'vr 3f4 ui cki it fr v 311r 1n 
1Rff ri / In case, if the order covers variousnumbers of order- in Original, fee for each 0.LO. should be paid in the 

aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt As the case may be, is filled to avoid scriptona work if excisingRs. 1 lakh fee of Rs. 100/-for each. 

(E) omqui T31l1jji, 1975,*39 -1*3 3rrrv-dlol 3fl1 1Mci 6.50 tlr 
.4J4I(."l l?ic I7ff lT uil.i I / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee 
stamp of Rs.6.5tlas prescribed under Schedule-I inlerms of the Court Fee Act,1975, as amended. 

(F) *PI c'Th T! u1uR 3T41r  (5T 11) Iiicie?I, 1982 cIfçf t! 31u *eq1d  
r    I 341w fl tlw 3nqci 15uff IT1T1 / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tnbunal (Procedure) Rules, 1982. 

(G) 3i 3fr ci1 lt-d1 341j(1.4 ioil * 1, 3i41eiilI la1IIIi 'ic 

I / 
Forygcffte tae at3d latest provisions relating to filing of appeal to the higher appellate authonty the appellant 

(i) 

(C) 

(i) 

(D) 
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:: ORDER IN APPEAL ::  

MIs. Lilanand Magnesites Pvt. Ltd., Shed No. KI1-409-A & B, Plot No. 

508, GIDC Estate, Porbandar, Pin - 360 577 (hereinafter referred to as 

'appellant') has filed the present appeal against Order-In-Original No. 

AC/Jf/02/2019 dated 28.03.2019 (hereinafter referred to as "impugned order") 

passed by the Assistant Commissioner, COST Division, Junagadh (hereinafter 

referred to as "the adjudicating authority"). 

2. Brief facts of the case are that during the course of audit of records of the 

appellant for the period from 2012-13 to 2014-15, it was observed that the 

appellant had paid commission to their Directors but not paid service tax on the 

said cor'mission under reverse charge mechanism. Accordingly, two SCNs were 

issued to the appellant which were dropped by the adjudicating authority vide 

010 No. AC/JND/11/2017 and No. AC/JND/12/2017 both dated 31 .01 .2017. The 

department filed appeals before the Commissioner (Appeals) against the said 

OlOs and the Commissioner (Appeals) vide OIA No. BHV-EXCUS-000-APP-198 

TO 199-2017-18 dated 16.03.2018 has allowed the appeals by holding that the 

commission paid by the appellant to their Directors is chargeable to service tax 

and required to be paid by the appellant under reverse charge mechanism. 

2.1 For subsequent period from 2015-16 to 2017-18, the department had 

called for details of the commission paid by the appellant to their Directors, from 

the appellant. SCN No. V/3-03/D/2018-19 dated 11.07.2018 was issued to the 

appellant on the ground that the service tax on such commission not paid by the 

appellant during the period from 2015-16 to 2017-18 and demanding service tax 

of Rs. 24,99,500/- under Section 73(1) of the Finance Act, 1994 (hereinafter 

referred to as "the Act") along with interest under Section 75 of the Act and 

proposed to imposed penalty under Section 78 of the Act. The adjudicating 

authority vide impugned order has adjudicated the said SCN and confirmed the 

demand of service tax of Rs. 18,07,340/- under Section 73(2) of the Act along 

with interest under Section 75 of the Act; dropped the demand of service tax of 

Rs. 6,92,160/- and imposed penalty of Rs. 18,07,340/- under Section 78 of the 

Act without benefit of reduced penalty option. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal, inter-alia, on the following ground: 

Page 3 of 14 



(i) that the mpugre n 'aw; t ot the adjudicating authority 

ignored relevant pro iie Tax Act, 1961 as well as th'e 

Companies Act, 2013 wh :ff t'whce-time directors' are nothing but 

employees of the company r ron / commission paid to them is part 

of their salary' only: that the authority reHed upon Order-In-Appeal 

No. BHV-EXCUS-000-APP•'-T i()..2017-i8 dated 16.03.2018 which is 

based on judgments issied und;r 1 nconc Tax Act, 1961 and ESI Act, 1948; 

that the case law of Sandeep Kuhn Vk. sistant Commissioner of Income Tax 

reported as 2002-82 lTD 4O cftd n tho said OIA dated 16.03.2018 is not 

relevant as the director in th ce. WB not whole-time director, whereas in the 

present case, the directors. whi ime directors; that the directors were 

looking after day-to-day opertios the company, thus, they were nothing but 

employees of the company nd hence, the. appellant is not liable to pay service 

tax under reverse charge :r payments made to such directors as 

per the case law of the Hon'bie CESTAT, Murnbai in case of M/s. Allied Blenders 

and Distillers Pvt. Ltd. V!.. Ommieone. of Central Excise & Service Tax 

Aurangabad reported as 2Ci (i TM . CESTAT Mumbai. 

(ii) that the show cause nutce se cont'adictory; that the appellant not only 

paid commission but also paid eri x'tion to the whole-time directors; that the 

service tax has been demanded ony o commission payment and not on 

remuneration; that this apnrow.h tse stahiished that as far as 'remuneration' 

paid to these directors is concerned, the department has treated it as salary 

payment to directors and tht can b the only reason why no tax demand has 

been proposed for 'remuneration'  payment; that once department has accepted 

that 'remuneration' payment ws nothing but salary payment, the same logic 

should apply to 'commission payment' aiso and hence, the present service tax 

demand is untenable in law aire these. 'omrnission payments' have also been 

made to very same directors cny. 

(iii) that the service tax chre only and only when there is some 

provision of 'service' in the Tax&.e te ritoy by one person to another in terms of 

Section 66B; that the service tsx demanded on commission paid to the whole-

time directors who are nothing but empkyees of the appellant and therefore, the 

impugned order is untenable in law being against the provisions of Section 66B 

read with Section 65B(44) of the Act; that the whole-time director is nothing but a 

whole-time employee of the company, working as a key managerial person for 

the said comprILand  he can he compensated by way of not only remuneration 

I! 
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but also by way of commission based on net profits of the company as per 

provisions of Section 2(34), Section 2(51), Section 2(94) and Section 197 (6) of 

the Companies Act, 2013; that the 'salary' defined under Section 17 (1) of the 

Income Tax Act, 1961 and salary includes 'any fees, commissions, perquisites or 

profits in lieu of or in addition to any salary or wages' and therefore, commission 

paid to any director is nothing but a part of salary; that it has been held in judicial 

pronouncements in relation to Income Tax provisions, that commission paid to 

directors for the work done in their capacity as whole-time directors is to be 

treated as an incentive in addition to salary and the same didn't come within the 

purview of commission or brokerage or fee for professional or technical services; 

that the appellant placed reliance on case laws of Nashik Metals (P.) Ltd. V/s. 

Income Tax Officer, Ward-2 (3), Pune reported as [20141 50 taxmann.com  185 

(Pune — Trib.) and Jahangir Bin Factory (P.) Ltd. V/s. DCIT reported as [2009] 

126 TTJ 567 (KOL.); that income tax deducted on remuneration I commission 

paid to directors under Section 192 of the Income Tax Act, 1961 i.e. TDS on 

salary and not under Section 194H of the said Act i.e. TDS on commission or 

brokerage; that remuneration / commission paid to directors was debited under 

the head 'salary, wages and bonuses'; that these directors have shown income 

of remuneration I commission, received from the appellant, under the head 

'income from salary' in their individual income tax returns; that thus, the 

employer-employee relationship between the 'whole-time directors' and the 

appellant has clearly been established on the basis of Form No. 16, the financial 

accounts of the appellant as well as the Income Tax Returns filed by the 

Directors, and therefore payments made to them during the course of their 

employment is not liable to service tax and hence Notification No. 30/2012-ST 

dated 20.06.2012, as amended, is not applicable in the present case; that the 

appellant placed reliance on the following case laws: 

- M/s. Allied Blenders & Distillers Pvt. Ltd. V/s. CCE&ST, Aurangabad -2019 (1) TMI 433— 
CESTAT Mumbal; 

- M/s. Rent Works India Pvt. Ltd. V/s. CCE, Mumbal -V - 2016(43) S.T.R. 634 (Tn. — 
Mumbal). 

(iv) The appellant submitted that the Show Cause Notice dated 11.07.2018 

proposed service tax demand of Rs. 24,99,500/- which also contained a service 

tax demand of Rs. 8,12,000/-, against commission announced for financial year 

2014-15 and paid in financial year 2015-16 amounting to Rs. 56,00,000/-; that for 

the said commission of Rs. 56,00,000/-, the department had already issued a 

notice dated 28.07.2016 proposing recovery of service tax of Rs. 6,92,160/- and 

hence second time tax demand on the very same transaction not tenable in law; 

- / 1/ Page5of14 



that the adjudicating ath'y, at 10.17 of the impugned order, had - 

accepted the submissioh of the appeam, but, dropped the demand of service 

tax of Rs. 6,92,160/- only nd conftrn-ted balance service tax demand of Rs. 

1,19,840/- by observing tt the same ao due to error in calculation of tax 

rate; that the above approach of the audictin authority is not only beyond the 

scope of show cause notice I )7.2018 but also without authority of law 

since it is settled legal positipn t1at a very same single transaction cannot be 

taxed twice under the same Act. 

(v) The appellant submitted. .hat tte irnpund order confirmed service tax 

demand of Rs. 1Q740/- :whic ao taIned'a service tax demand of Rs. 

3,37,500/- for commissiOn paid i fl.incia year 2017-18 which was announced 

for financial year 2QT6-17; that the. sa:emand s beeh issued under Section 

68(2) of the Act and, øiirrnad under Notification  No. 30/2012-ST dated 

20.06.2012; that the paymer tp d çtrs fo commissin announced for financial 

year 2016-17 was paid  on 26.09.20.17 and accordingly, 'the point of taxation' in 

terms of Rule 7 of the Paint of Taxation ¶'ules, 2011 for the above transaction 

occurred on 26.09.2017, however, by this tine, the provisions of the Finance Act, 

1994 were no more applic*1 beini omitted vide Section 173 of the Central 

Goods & Service Tax Act, 201 7 arid hence, the confirmed service tax demand of 

Rs. 3,37,500/-, on director's commission paid on 26.09.2017, is untenable in law; 

that the adjudicating authosity çi i Pra i18 of the impugned order that 

since the Financq Pc*,  1 4, have bcn onht by the time above commission 

was paid (26.09.2017), Rule 8A insted otRu1e'-of the 'Point of Taxation Rules, 

2011' will be applicabte; that Ru}e 8A of the 'Poãit of Taxation Rules, 2011' is 

applicable only in a case whei th 'da' of invoice' or the 'date of payment' of a 

particular transaction is nç aaitable, wher?as,  in the present case, the 'date of 

payment' of the said transaction is avai'able and hence Rule 8A not applicable in 

present case. 

(vi) The appellant submitted that the impugned order is against the Circular 

No. 11 5/9/2009-S.T. dated 31 .07.2Q09, whereir  the CBEC has categorically 

clarified that remuneration I comrni*ion paid to whole-time directors, being 

compensation for their perft)rrnance, would not be liable to service tax. 

(vii) The appellant submitted that recovery f ntrest under Section 75 of the 

Act and imposition of penalty under Section 78 of the Act are not proper and 
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correct since the recovery of service tax itself is untenable in law on merits, as 

discussed hereinabove. 

4. A personal hearing in the matter was attended by Shri Dinesh Kumar 

Jam, C.A. and he reiterated the submissions of appeal memo and submitted 

copy of Order 2019 (4) TMI 1595 — CESTAT Kolkata in the case of Maithan 

Alloys Ltd. Versus CCE & ST, Bolpur for consideration. 

5. I have carefully gone through the facts of the case, the impugned order, 

Appeal Memorandum and written as well as oral submissions made by the 

appellant during personal hearing. The issue to be decided in the instant appeal 

is whether in the facts and circumstances of the present case, the impugned 

order passed by the adjudicating authority confirming demand of service tax 

along with interest and penalty on the commission paid by the appellant to their 

directors, is correct or not. 

6. I find that the directors of the appellant were whole-time directors of the 

company, for which remuneration have been paid to them by the appellant. The 

appellant also paid commission, over and above, remuneration, to the directors. 

6.1 The appellant argued that the whole-time directors are nothing but whole- 

time employees of the company as per provisions of Section 2(34), Section 

2(51), Section 2(94) and Section 197 (6) of the Companies Act, 2013, they can 

be compensated by way of not only remuneration but also by way of commission 

based on net profit, as in the present case; that the commission, over and above 

remuneration, paid to the whole-time directors is nothing but a part of salary as 

the 'salary' defined under Section 17 (1) of the Income Tax Act, 1961 and salary 

includes 'any fees, commissions, perquisites or profits in lieu of or in addition to 

any salary or wages'; therefore, commission paid to any director is nothing but a 

part of salary; that as per the provisions of Section 65B(44) of the Act, wherein, 

the tern, 'service' has been defined categorically which provides that 'a provision 

of service by an employee to the employer in the course of or in relation to his 

employment' is not covered within the scope of 'service' and therefore, outside 

the net of service tax. 

6.2 I find that the word 'service' needs to be interpreted on the basis of the 

definition given in the law. The word 'service' had been defined in the Finance 

Act, 1994 at Section 65B(44) of the Act. Section 65B(44) Of the Act stipulates 
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levy of service tax and exclusion of services thereof which is reproduced as - 

under: 

Section 658(44): "service" means any activity carried out by a person for another for 
consideration, and inc!ude a declared s'ey vice, but shall not include — 
(a)  

(b) a provision of ser*.ice by an ernploj .e to the employer in the course of or in relation 

to his employment; 
(c)  

(Emphasis supplied) 

6.3 Charging Section 66B of the Act is as under: 

"SECTION 66B. charge of &ice ta,x q1 ! aIe( Fipance Act, 2012. —There shall be 

levied a tax (hereinafter referred to as the sen/ice tax) at the rate of twelve per cent. on 
the value of all services, other than those seni/ces specified in the negative list, provided 
or agreed to be provided in the taxable tèrrlø.ry by one person to another and collected in 
such manner as may be est"ibef." 

6.4 The Central Govrnment has expanded the provisions of payment of 

service tax under reverse charge mechanism to include services rendered by a 

director also. Notification No. 4/2012-S.T. dated 07.08.2012 and Notification No. 

10/2014-ST dated 11.07.20i4, which amentled Basic Notification No. 30/2012-

S.T. dated 20.06.2012, by inserting an entry that any monetary or non-

monetary consideration (such as diector's fee, commission, bonus, company 

car, travel reimbursement etc p&d to the directors would attract service tax 

and the company would be reçuired to pay service tax on gross amount paid to 

the director under reverse charge mechanism. The relevant text of the entry 

inserted vide Notification No. 45/2012-ST dated 07.08.2012 is reproduced below: 

Sr. 
No. 

Description of a seniice Percentage of payable 
by the providing by the 
$rvice 

Percentage of service 
payable by the 
receMng the servke 

1 2 3 4 
5A in respect of services provided or agreed 

to be provided bya directorofacompany 
to the said company 

NIL 100% 

6.5 In view of the above, no further scope for interpretation other than that the 

services provided or agreed to be provided by a director of a company to the 

said company is chargeable to service tax. Any interpretation different to this 

would make the said entry of the abcve notification redundant. Notification No. 

45/2012-ST dated 07.08.2012 is a conscious act and cannot be ignored which 

specifically clarified thaF not only the tax  is to be levied but also gives the 

mechanism of collection of the tax that the tax should be collected on reverse 

charge mechanism. Whereas the exemption as per Section 668(44) is only on 

the service by an employee to th employr in the course of or in relation to 

the employment which is ifferent to services provide by the director for which 

remuneration is declared and decided after the results of the company and the 
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word commission comes in play instead of the salary. 

6.6 The appellant pleaded that the whole-time director is nothing but a 

whole-time employee of the company and taken recourse to the provisions of 

Section 2(34), Section 2(51), Section 2(94) and Section 197 (6) of the 

Companies Act, 2013; Section 17 (1) & Section 192 of the Income Tax Act, 

1961. The position, responsibility and nature of work allotted to the directors vis-à-

vis employee of the company has its own distinction which is 

distinguishable from provisions of the Companies Act, 1956 as prevailed 

at the material time. The provisions of the Companies Act, 1956 distinguish 

directors of a company from the employees of that company.  Section 2(13) of 

the Companies Act, 1956 defines a 'director' as "any person occupying the 

position of a director by whatever name called". Directors of a company are 

individuals that are elected as, or elected to act as, representatives of the 

stock holders to establish corporate management related policies and to make 

decisions on major company issues. They act on the basis of resolutions 

made at directors' meetings, and derive their powers from the corporate legislation 

and from the company's Articles Of Association. The Hon'ble Supreme Court 

has observed that a Managing Director can be regarded as a principal employer 

for the purposes of the ESI Act, 1948 in the case of Employees State 

Insurance Corpn. Vs, Apex Engineering P. Ltd., reported in [(1998) 1 Comp U 

10: [19981 1 LU 274 (SC)J. In such a legal position, Directors and Managing 

Director cannot be considered as employees of the company as being 

projected by the appellant. Further, tax even in indirect taxes and direct taxes 

are different; definition under the Companies Act, 2013 are not for the purpose 

of charging the tax; tax events are independent to one another and cannot be 

co-related or inter dependent to one another; definitions of other statutes are 

helpful for the purpose of creating analogy if the statute does not provide clarity 

for charging and taxability; whereas in the present case, Section 65B(44) & 

Section 66B of the Act read with Notification No. 45/2012-ST dated 07.08.2012 

abundantly clarifies tax event. 

6.7 The appellant argued that as per Income Tax provisions, commission paid 

to directors for the work done in their capacity as whole-time directors is to be 

treated as an incentive in addition to salary and the same didn't come within the 

purview of commission or brokerage or fee for professional or technical services 

and they placed reliance on the case law of Nashik Metals(P) Ltd V/s Income 

tax Officer, Ward-2(3) Pune before ITAT Pune in which the commission 
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was shown as income fror The ITAT held that because the 

directors have shown the or: ircome n their hands as "income. 

from other sources', the sa .. ground to exclude the commission 

paid to the directors from th 'ry. I find that the circumstances of 

this case to the d umstnc&z :' • hand is erthrely different and hence cannot 

be applied in this case. 

6.8 The argument of the ap i. cruneration received by the Directors are 

salaiy is out of context The exsn "S'f' s adually an accounting head mentioned 

under Section 192 of Income Thx Act. pvd rthe deduction to be made of income as 

under 

"Section 192 SALARY. 
Any pe,son responsible lbr paying r'come chargeable under the head 'Salaries" shall, at 
the time of payment, deduct inccIr?-tax c;' 't'e amount payable at the average rate of income-
tax computed on the basis of the ,tes r' fitc i'or the financial year in which the payment is 
made on the estimated income of itc 'sca ur:der this head for that financial year." 

6.9 It is the responsibiJity of the cocnpr k deduct the TDS and deposit to the Govt 

account under various heads meant br suth IDS. issuance of TDS certificates, in the fomi 

of Form-16, neither necessary rr uib 'br ho the said relationship as empk)yee- 

employer relationshj). The provskn oi' &ori 309 of the Companies Ad 1956 shows 

that there are specific restrictions nd 'pecc xdions ki respect of the remuneration paid 

to the diredors, which dishnguishc ' wmpas directors' remuneration from salary to the 

employees of the company. 

6.10 The appellant placed reIiane on Board's Circular No. 115i)9/2009-ST dated 

31.07.2009tosupporttheirw'Ihatrernurration paidtowholetii,edirectorsare not 

chargeable to service tax. In this "ard, find that the provisions of said Circular cannot 

be applied here as the said Circuar s issued prior to 30,06.2012, i.e. in the positive 

regviie of service tax though it condvied that the services prcMded by directors are services 

but daritled that such services r irabis service tax under BAS or management 

consultancy service etc. under postive regime tifi 30.062012. Ho,er, from 01 

.072012, the Negative list of servks . in vogue. The services of the Directors are taxable 

services as these are neither part of the senAce nntroned in negative list of services in tenTis 

of Section 66D of the Finance Act 1994 ncr a p!aced in the exempted category. 

6.11 In view of above, I am of considered view that the commission paid by the 

appellant to their directors is correctly held as consideration for services 

provided by the directors to them and accordingly, is chargeable to the Service 

Tax, to be paid by the appellant under reverse charge mechanism. 

Ui 
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7. As regards imposition of penalties, I find that the appellant is an 

established company managed by professionals and always had knowledge by 

virtue of Income Tax laws that their Directors can work for other companies as 

well by rendering them their services as Directors and are statutorily treated as 

distinct persons from the employer-employee relationship. I find that negative list 

regime is very unequivocal, and except the categories mentioned therein, no 

activity is entitled for exemption from levy of service tax leaving no scope to 

harbor any doubt whatsoever. Therefore, it transpires that though there was no 

ambiguity in law, the appellant on his own was giving an interpretation of law 

and not brought the relevant material facts to the notice of the department at any 

point of time. Hence required ingredient of suppression of these facts, mis-

statement etc. for imposing penalty under Section 78 of the Act, is found to be 

existing in this case and such suppression was not without intention to evade 

the tax I placed reliance upon case law of the Hon'ble CESTAT, Chennai, in 

the cae of TVS Motor Co. Ltd. reported as 2012 (28) S.T.R. 127 (Tn. - 

Chennai). Thus, in such cases where assessees did not declare the correct 

facts and deliberately mis-qonstrued the facts leading to evasion of service tax 

on their part tantamount to suppression of facts with an intent to evade service 

tax. Therefore, I find no infirmity in imposing penalty under Section 78 of the Act 

along with applicable interest under Section 75 of the Act. 

8. The appellant further contended that the show cause notice dated 

11.07.2018 proposed demand of service tax of Rs. 24,99,500/- which included 

service tax demand of Rs. 8,12,000/- (@14.5%)  on commission of Rs. 

56,00,000/- (announced for financial year 2014-15 and paid in financial year 

2015-16); that the department had already issued show cause notice dated 

28.07.2016 for demand of service tax of Rs. 6,92,160/- (@12.36%)  for the above 

referred commission amount of Rs. 56,00,000/- (announced for financial year 

2014-15 and paid in financial year 2015-16); that the adjudicating authority vide 

impugned order dropped the demand of service tax of Rs. 6,92,160/- only and 

confirmed balance service tax demand of Rs. 1,19,840/- (Rs. 8,12,000 — Rs. 

6,92,160) by observing that the same arose due to error in calculation of tax rate. 

8.1 I find that second show cause notice dated 11.07.2018 issued in respect 

of the same amount of commission of Rs. 56,00,000/- covering the same period 

i.e. financial year 2015-16. I find that it is settled position/law that when the first 

show cause notice is issued raising demand on a ground, issuance of second 
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show cause notice on the r r the same period is not sustainable. 

I relied upon decisions of th€ i.arne Court in. case of M/s. Duncans 

Industries Ltd. reported as iL1 517 (SC) and of the Hon'ble High 

Court of Kolkata in case o MJ. Avjv tha Ltd. reported as 2011 (268) ELT 

64(Cal.). Thus, the second show csa notice dated 11.07.2018, inter a/ia, 

demanded service tax of Ps. 8200/•- on commission of Rs. 56,00,000/- 

covering the same period. whk;h szstnabIe. I find that the adjudicating 

authority has dropped demand c ;svca tax of Rs. 6,92,160/- on this count. 

However, I am of the opinion that r;aining demand of Rs. 1,19,840/- (Rs. 

8,12,000/- (-) 6,92,160/-) is sko not susainabIe in view of my above findings. 

Hence, I set aside demand of ervc tax of Rs. 1,19,840/- and uphold the 

demand of service tax c s. 5,37,500i- (Total confirmed demand of Rs. 

18,07,340/- (-) Rs. 1,19,840/-), whch s required to be paid by the appellant 

along with interest. Since, deman. Cf ;srvice tax of Rs. 1,19,840/- is set aside, 

equivalent penalty of Rs. 1,1[840 imposed under Section 78 is also required to 

be set aside and upheld imposition c snaity of Rs. 16,87,500/- and I do so. 

9. The appellant further pleot that the commission for the year 2016-17 

was paid on 26.09.2017 and a th provisions of Rule 7 of the Point of 

Taxation Rules, 2011, point of taxstior. for the above transaction was 26.09.2017; 

that the provisions of the Financa Ac, 1994 were not applicable to the said 

transaction, since the said Act was omitted vide Section 173 of the Central 

Goods & Service Tax Act, 2017 and hence, the confirmed service tax demand of 

Rs. 3,37,500/-, on director's commssior.. paid on 26.09.2017, is untenable in law. 

9.1 In this regard, it is a fact on the records that the services have been 

provided by the directors of the App&lant during the financial year 2016-17 for 

which commission was paid to them on 26.09.2017. Thus, provision of the 

services was completed beforo 3.Q3.2017. when the Finance Act, 1994 was in 

operation. I find that the 'date of invoco is not available in this case, whereas 

the 'date of payment' is 26.09.2017, which falls after the omission of the Finance 

Act, 1994. However, the provision of the said services was completed during the 

year 2016-17 and therefore, the point of taxation can be correctly determined in 

terms of provision of Rule 8A of the Point of Taxation Rules, 2011, which is 

reproduced as under: 

RULE 8A. Determination of point of taxation in other cases- 

Where the point of taxation cannot be determined as per these rules as the date of 

invoice or the date of payment or both are not available, the Central Excise officer, may, 
require the concerned person to produce such accounts, documents or other evidence as 
he may deem necessary and after taking into account such material and the effective rate 
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of tax prevalent at different points of time, shall, by an order in writing, after giving an 
opportunity of being heard, determine the point of taxation to the best of his judgment." 

9.2 In view of the above, Rule 8A of the Point of Taxation Rules, 2011 shall 

appropriately be applicable in this case, since the date of invoice is not available 

in this case and service was rendered during the year 2016-17. 

9.3 I further find that Section 174 of the CGST Act, 2017, inter alia, indicates 

the extent of erstwhile Finance Act, 1994, which would continue upon 

introduction of CGST Act. It also provides for exceptions as to continuation of 

certain provisions of the erstwhile laws for the sake of smooth transition. Thus, 

the provisions of Section 174 of the CGST Act, 2017 saves the rights and 

privileges accrued under the existing law. The Section 174 of the CGST Act, 

2017 reads as under:- 

"SECTION 1i4. Repeal and saving. — 
(1) Save as otherwise provided in this Act, on and from the date of commencement of 
this Act, the Central Excise Act, 1944 (1 of 1944) (except as respects goods included in 
entry 84 of the Union List of the Seventh Schedule to the Constitution), the Medicinal and 
Toilet Preparations (Excise Duties) Act, 1955 (16 of 1955), the Additional Duties of 
Excise (Goods of Special Importance) Act, 1957 (58 of 1957), the Additional Duties of 
Excise (Textiles and Textile Articles) Act, 1978 (40 of 1978), and the Central Excise Tariff 
Act, 1985 (5 of 1986) (hereafter referred to as the repealed Acts) are hereby repealed. 

(2) The repeal of the said Acts and the amendment of the Finance Act, 1994 (32 of 
1994) (hereafter referred to as "such amendment" or "amended Act", as the case may be) 
to the extent mentioned in the sub-section (1) or section 173 shall not — 
(a) revive anything not in force or existing at the time of such amendment or repeal; or 
(b) affect the previous operation of the amended Act or repealed Acts and orders or 
anything duly done or suffered thereunder; or 
(c) affect any right, privilege, obligation, or liability acquired, accrued or incurred under 
the amended Act or repealed Acts or orders under such repealed or amended Acts: 
Provided that any tax exemption granted as an incentive against investment through a 
notification shall not continu? as privilege if the said notification is rescinded on or after 
the appointed day; or 
(d) affect any duty, tax, surcharge, fine, penalty, interest as are due or may become due 
or any forfeiture or punishment incurred or inflicted in respect of any offence or violation 
committed against the provisions of the amended Act or repealed Acts; or 
(e) affect any investigation, inquiry, verification (including scrutiny and audit), 
assessment proceedings, adjudication and any other legal proceedings or recovery of 
arrears or remedy in respect of any such duty, tax, surcharge, penalty, fine, interest, right, 
privilege, obligation, liability, forfeiture or punishment, as aforesaid, and any such 
investigation, inquiry, verification (including scrutiny and audit), assessment proceedings, 
adjudication and other legal proceedings or recovery of arrears or remedy may be 
instituted, continued or enforced, and any such tax, surcharge, penalty, fine, interest, 
forfeiture or punishment may be levied or imposed as if these Acts had not been so 
amended or repealed; 
(f) affect any proceedings including that relating to an appeal, review or reference, 
instituted before on, or after the appointed day under the said amended Act or repealed 
Acts and such proceedings shall be continued under the said amended Act or repealed 
Acts as if this Act had not come into force and the said Acts had not been amended or 
repealed. 

(3) The mention of the particular matters referred to in sub-sections (1) and (2) shall not 
be held to prejudice or affect the general application of section 6 of the General Clauses 
Act, 1897 (10 of 1897) with regard to the effect of repeal." 

9.4 In view of above, the repeal of the Acts mentioned in sub-section (1) 

of Section 174 of the CGST Act, 2017 would not affect any right, privilege, 
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