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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

HR 3T FYRT Y/ ST FET I, FohIT 31 Yo/ Varhy/a] Tadar,

=

TSRS | TR | T SaRT SRS S et e & G /

Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,

Rajkot/Jamnagar/Gandhidham :
rfrerFAt&uIard) 7 A1 ud gar /Name&Address of theAppellants&Respondent :-
M/s.Madhu Silica Pvt. Ltd., DU-IV situated at Plot No.147,Vartej, Bhavnagar-364060,

$9 3 (3ie) § =afiq A it ArAfAfad a0& 7 soge WfaHRY / WiteRoT & Je e g R TahaT 81/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

- Excise (Ap

WAT Yo Fed 3IE Yo T Ve il =yranflieor & wie i, Sl 3eure Yo At ;1944 1 6RT 35B
& siardter va R TR, 1994 4wy 86 & 3iader F=Tafla sHTg A off w2 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

FeieTOT Hodiehl § FrATUT Tl AT AT Yooh, $AIT 3G Yo T RaTed ey ~aranfaraor H vy 95, 9w
e A 2, 3. . ITH, 7§ ool B i Jelh I/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

390 IRTAE 1(2) 7 AT AT AT & srarar A @it ndrel W o, FhrT 3 Yok T ar T sarnftor
(Rreee)r afasr et S, e ae, agaelt siaer 31T HEHETATE- 300 e 1 Sl T I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above .
INNT sFrFOT F qAE WA T & AT 3T 3 GF FrdaRaaEd, 2001, F AIA 6 & Igha
Tt T 3191 a9 EA-3 @Y 9K STl & gof ReT oI TIRT | 318 Q5A 8§ A ve wid & |, Siel 3eare Yok H Al
TSt S AT R T IR SRAT, TIC 5 TR AT I/ 9,5 A YT A7 50 SR SUT 7 H1 50 oA ¢ {3 § Y
FHA: 1,000/~ $9, 5,000/~ F9A HAET 10,000/ - TG I AR FAT Yo H 9 Fotoer w¥1 AR Y& 1 pwTe,
WMHmmﬁam$mm#mémﬁmﬁwm$ﬁmmmﬁmﬁg
mhmmlmmmw,ﬁﬁmam#mmmmmmﬂm

¥ | e IR (R 3R & A€ g0 & Wiy 500/- FI€ 1 AR Yok ST A1 g 1

The appeal to the lI:x]ppellahe Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
gg&l}R es, 2001 and shall be accompanied against one which at least shmH.dbeaccompamed bz)afeeof Rs,
1,000/ - Rs.5000/ -, Rs.10,000/ -~ where amount of gmdemaqd/mtetest/pmal /refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed draft in favour of Asst. trar of branch of any nominated public
sector bank of the place where the bench ¢f any nominated public sector bank of ;!&lace where the bénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
ki & gy Hd, @ ,1994 #Y URT 86(1) ¥ ey A RFHaTEN, 1994, F AR (1) &
Aea MUifa wo ST.5 % a) wiat & ) o1 sl vl 3wk A o Iy ¥ ey arda & ah @), 3w ofd I A
o Y (3591 | TF S wAionT gl a1ipe) 3R 3on A A F U Uiy .9, Fel ey HY AT s A IR
FAMAT 31T STHAT, T 5 ARG AT AW A5 TG FIC AT 50 ARG TUT % HYar 50 @rd T9¢ § 346 § o Fawn: 1,000/
TG, 5,000/ F0 3r7ar 10,000/- T F PERA FA LeF H 9 Fova w11 PR e 1 s, W0 Irfei
FATNTREROT A AT ¥ WIS TSR & A § R sh ardforrs &7 & &5 c@rr S Yifdhd $& gve gany @ St
ART | Ya T gTHe 1 ST, dob Y I/ W A QAT TET gt T Texer e =ATITRFROT Y AT R § | F90e7 IR
(® & ToT JagT-9 & |17 500/- I9¢ H AR Yo AT Fem @ |/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A te Tribunal Shall be filed in
quadrutplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bﬁsa
C(())BX of the order appealed against {one of which shall be certified copy) and should be accompanied by a'fees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is  moré than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than , in the

rupeés,
===fprm of crossed bank draft in favour of the Assistant Registrar of the of nominated PublicﬁfSet%tor Bank of the place

Tethe bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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@ e AT, 1994 Y ORT 86 #Y IU-URTT (2) Td (2A) F I gt A 71 I, JarER PIFarh, 1994, & Ba# 9(2)
vd 9(2A) & TR PR Wu S.T.-7 # 1 o W U IAE WY AT, I 3G Yob YAl HYFS (3rdie), S
| 3eaE Yo GART IR ERT Y ST Here Y (30 F v Sy g @ afpe) AR EaRT HETS AT
. e eIG qo VAT, A NI SRR ) et g Rt o fonker &% aret s A wfey 3wt
HeA F AN i / o .
The a under sub section (2) and (2!_\[) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accom by g‘g?y of order of Commissioner

Central Excise or Commussioner, Central Excise {Appeals) (one of whicn shall be a certified copy) and copy of the order
assed by the Commissionerauthorizing the Assistant Commissicrer or Deputy Commissioner of Central Excise/ Service

ax to file the appeal before the Appellate Tribunai

@ o e, SR 3G Y T SR e T () & S el & A 3 e SeIE e R 1944
1 URT 35U% & Jiaetd, ot 7 T HfTA, 1594 Y aRT 83 F 3ieia Jar @ ot aF] Y I &, 38 AT & 9y e
 WifREoT % 3 R WA SeINE e/t R ART & 10 Fiaud (10%), 9 AT od Rariea &, ar e, T Faw
SHTeT R &, 7 ST R ST, et R R 6 3 e i o e arelt 3R o U 7 05 FT A HRF A g

FART 3G oah UE FaATHL & JFerdher <A T 7T e A Tt A

i) aRT 11 8 & HFa @A

(i) Qerde staAr & ol 71 T Ui

(i) Yo oo ATeEe & s 6 & Jenta &u &

- o T B 39 URT & yEue @ (6. 2) dRfREw 2014 F 3R @ 9 TRl il wiRed & wwer

fraRTeT TET 31oft va 3 Y S A g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal

on pa t of 10% of the duty demanded where duty or duty and ty are in dispute, or ty, where penalty alone
is uI{) cg';ﬁ‘tle, ovided the amtzunt of pre-de_Fosit ’Engle wo:xyld be st;l;-]nect to a ceiling of Rs. 10 Crores,
Un e Tax,

er Central Excise and Servic ty Demanded” shall include :
i) amount determined under Section 11 D;
u) amount of erroneous Cenvat Credit taken;

iii) amount payable under Rule 6 of the Cenvat Credit Rules o )
- provided further that the provisions of this Section shall not apply to the ‘33{' application and appeals pending
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(O Revision appliation to Goyernment of India:
evision application overnment o s . .

wmﬁp Pt #wre 7, F09 3e9g o #AfAEF,1994 6 GRT 35EE & TAHIRGE & Aasra
BT, SR TR, ARV INdes S, Ra Frer, qored ¥, St 7S, Shaer A9 a1aw, wwg AR, 75 Ree-110001,
Y fahan s afgel -
A revision applimﬁ{m lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Q
Finance, ent of Revenue, 4th Floor, Jeevan B dmg Parliament Street, New -110001, under on
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

@ afg AT & faml & AR A, el A fhHl A B Pl $REE A HER T8 S TREHA & SR ar R 3
FREE AT T waﬁmgg#@ RETHE & R, a1 TRt 1SR 778 3 A7 SiSROT F AT H FHEROT $ R,
A1

.
el e 71 ) 3SR e Wzgﬂmﬁ #l :

In case of any loss of goods, where the Ioss occurs in transit from a factory to a warehouse or to another fa or from one
warehouse t0 another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse

(i) R F AT Rl g a1 & Y T R T AT 3 TRfRwEor 3 aoge e e X 1) a1 3 Seure e & ge (Rae) &

AN A, S 7RG F a} e usg r 7w P frah g/
In case of rebate of dutmy of excise on cﬁoods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

(iii) If 3cumg e T 4T IR & Qe Jave ar P AT PR v g1 /
In case of goods outside India export to Nepal or Bhutan, without payment of duty.

(iv) qu?ﬁaamtm ¥ sprare & fAT S 59 e 3w AR vl sud P yaust S aga Ara Hrag §

O e Y R ( &g@nT T 3T (. 2),1998 A GRT 109 & @Ry g 6 7% Tl rar wAEAAE
gezglm# d ftlnl’omegli{obe tilized ds f d final prod |

any du W utilized towards pa t of excise duty on fi ucts under the provisions of this Act

(s)rec ﬂeoggeﬁu g?_ ether(eN %n_g)ez gt'ucih 99%{der1spassed the Commissiorier (Appeg)onorafter, the gate appointed under

(V) SURT des $r & WfaT yaT WA EA-8 &, St Y R Seuree e (e frsmach, 2001, & e 9 & sigeta R
&, 30 3 S TIYOT & 3 A & A H AN AR | IGNET G & WY AF I T AN I3 Y 2 AT HeAwoT B
Sl AT A & FAT 3ee; Yok ATRTAaH, 1944 Hr 4Ry 35-EE F ot IR o A1 3eaal & an & K W TR- @
%hﬁgb?v lfzragmshaﬂlie/ de in dupli Form No. EA ed
e above application made in duplicate in Form No. EA-8 as ified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on W]
Ruls 201 i3 monih g fhe dake o whichth o sonh o e ppeled apaine ' ommunicaiedant 801 e
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

() gerdieror 3meE & PefRf@a Puifea gew H s fr ot ol
STET HOlel T T W1 $IY 1 38 FH 8 dl TIX 200/ T 3FTA= & e 3 afE Ha9er 67 v g 393 9§ Smer gy
A T 1000 -/ FT SFTART Tar ATTY

The revision application shall be accompanied by a fee of Rs. 200/~ where th ti in Rupees
and Rs. 1000/ R?rhere the amount involv%d is mo¥e than Rupees (%Le‘{ace.re ¢ amount involved in Ru One Lac or less

D) T 37 IS # F 7 NN HT FAY A YAS 7 I F RAw m;;ﬂam,sqﬂgmafw#mrmmﬁmsvaw
%mgvm#ﬁmqamamtﬁv mm@w o I AT FET TER H TH HAGT B
ﬂ <Ii / In case, i the tl?.:det d::novetrg vf;nc'togugllbers of order- in Original, fee for each O.1.O. should be paid in the

esaid manner, not withstan e t to th ;i%llautT'bmwal icati
Central Govt. As the case may be, isgﬁlled to avoid scsigtnoe}iggvpc;e?ll(ifexc?sing .1 lakll;1 tee of lg;. tlho%}) " f%ra ggclﬂca tion to the

® TR e Yo JRRwE, 1975, ¥ I & HTOR He WY U T AW A 9fY W HERT 6.50 F9 @

Ot copy of application or OO 44 th be, and the order of th shall
e co a on or O.I.O. as the case may be, e or judicating authori
Stamp of Rs.6.50 25 prescribed under Schedle.| in teriis Of the Cours Fee Act 1975 as améndeq 0 Sall bear a court fee

13 AT Yosh, FA 3G Yook UG FAH IS ~arnfRawor (F1d R Prgsmadh, 1982 # aftta vd g wafeud Anat
Z;T ; _mmﬁ%ﬁmaﬁmyﬁﬁaﬁ:arm%u

nvited to " L . .

Aptten o'rale ;gnz'ab]so invited urg)rulR ﬁs e;olvéeé_ng ese and other related matters contained in the Customs, Excise and Service

<) 3T T TR & 3rdle i axe @ FEfta saos, faega 3t Adeas weueEt & R, srdari Raria Jaase
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Appeal No: V2/187/BVR/2018-19

:: ORDER-IN-APPEAL ::

4 S W

M/s Madhu Silica Pvt Ltd (DU-IV), Bhavnagar (hereinafter referred to as
“Appellant”) filed Appeal No. 187/BVR/2018:19 against Order-in-Original No. R-
52/Refund/2018-19 dated 12.10.2018:thereinafter referred to as ‘impugned
order’) passed by the Asst.: Com@issipngr,; Central GST & Central Excise,

Bhavnagar-1 Division, Bhavnagar Comissionerate (hereinafter referred to as

‘refund sanctioning authority’). © . . - y

2. The brief facts of the case ‘arg that the Appellant filed a refund claim
of Rs. 1,63,300/- for unused Krishi Ka‘lyabr; Cess(hereinafter referred to as
‘KKC’). The Appellant used to avail Cenvat éfedit of KKC under the provisions
of Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR, 2004’) and
utilized the same as per the provisions of the Rule 4 of CCR, 2004 i.e. the
KKC was used for payment of KKC payable as service provider on the services
of testing and analysis of chemical samples up to 30.06.2017. The Appellant
received some invoices on which service tax was paid along with KKC, even
after filing of TRAN-1. Since, the Appellant had already filed TRAN-1,
therefore, KKC so paid could not be availed or carry forwarded, they filed
refund claim under the provisions of Section 11B of the Central Excise Act,
1944,

2.1. It appeared to the refund sanctioning authority that there is no
provision under Section 11B of the Central Excise Act to grant refund of KKC
paid. Accordingly, a Show Cause Notice dated 10.08.2018 was issued to the
Appellant calling them to show cause as to why they refund claim should not

be rejected.

3. The refund sanctioning authority rejected the refund claim vide the

impugned order.

4. Aggrieved, the Appellant preferred appeal, inter-alia, on the following
grounds:-

(i) The findings of lower adjudicatihg authority at para 9.5 of the impugned
order that as per explanation 1 & 2 in Section 140 (Transitional arrangement for
input tax credit) of the CGST Act, 2017 KKC is not an eligible duty under Trans-1

credit, are not sustainable in law on the ground that as per Rule-3(1a) of the
Cenvat Credit Rules, 2004 the provider of output service shall be allowed to take

~credit of KKC; that the Appellant is provider of output taxable service, hence,

KKC‘f.fiéf-:_'admissible as credit; that though KKC is not specified as eligible duties

and tai‘éé-_‘under said explanation, but, as per clause-158 of the Finance Bill,
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2016 KKC is levied and coiiet"zfrfﬂ sy s fax; that as per sr. no. VI of

explanation 2 of Section 140 of tha {501 Fct, 2047, “service tax leviable under -

section 66B of the Act” is coverad as ali, «ibr duties and taxes for Trans-1 credit;

: . ¥
that KKC is nothing-but service iz and @ e is admissible as credit under Trans-

1; that Appellant is of the vicw: Lt H:4 2aid on services received prior to
30.06.2017 and not clain: urde: {5 38807
of Section-11B of the Centrai Eycize b, w14

#vailable as refund under provisions

(i)  The refund clairn was reforion ¢ wbw ground that under Section 11B of
the Central Excise Act, 1944 iz i usrs to grant refund of KKC paid, which
appears to be bad in law as ¥+ it e’ 4 and collected as service tax; that
credit of KKC is allowed undzr e 3(:z} of the CCR; that the provisions of
Section 11B of the Central Exciss A¢t, 1744 are applicable to refund of KKC as
the same is levied and colizcicd as smivice tax. Therefore, to this extent
department has misinterpreted e provisicn; that the impugned order is not

sustainable in law the same is ragiired to 2 set aside.

5. In hearing, Shri R.R. Dave, Conzuitant appeared on behalf of the
Appellant and reiterated the grounds of Appeal and submitted additional
submission dated 3.9.2019 wherois it has been pleaded that as per Section
161(2) of Finance Act, 2016, xK{ is nothing but service tax and provisions of
chapter V of the Finance Act, 1394, and rules made there under including those
including those relating to refund & exerfspt_ians from tax, interest & imposition
of penalty shall, as far as may b=, apply in relation to the levy & collection of
KKC; that in view of above one can conclude that under transitional arrangement
for input tax credit under new GS5T tax ragime (Section 140) and explanation
regarding to eligible duties & taxes, the heading of KKC not separately specified
or indicated; that Appellant is of the view that even otherwise, if refund is not
allowed then, it is natural that the elements of KKC would become part of
expenditure & shall be included in cost of a product and GST would be levied at
that cost at the time of supply, which would tantamount as tax on tax; that the
lower adjudicating authority has not considered the government policy on
indirect taxes as well as not examined the provisions of Section 161 of the
Finance Act, 2016.

6. | have carefully gone through the facts of the case, the impugned order,
and written submissions made by the Appellant. The issue to be decided in the
present appeal is whether the impugned order rejecting refund claim of Rs.
1,63,300/- is correct, legal and proper or not.
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Appeal No: V2/187/BVR/2018-19

7. I find that the Appellant had filed ;efund claim of Rs. 1,63,300/- in
respect of credit of Krishi Kalyan Cess retei’véd by them after implementation of
GST i.e. after 1.7.2017. The refund sanctlomng authority re]ected the refund
claim, inter alia, on the ground that there was no provision in CGST Act, 2017 to
refund KKC availed under erstwhile Cenvat Credit Rules, 2004 and also on the
ground that there is no provisioin' to gra!nt‘réfUnd' of KKC under Section 11B of the
Central Excise Act, 1944. The Appellant mamly contested on the ground that
they were eligible to avail Cenvat credit of KKC pald on services received by
them but after 1.7.2017, there is no transitional prov1510n to transfer KKC in GST
regime and hence, they have no other option but to file refund claim.

8. | find that the Appellant was availing Cenvat credit of Krishi Kalyan Cess
in terms of Rule 3(1a) of CCR, 2004 and utilizing the same for payment of KKC on
their outward service upto 30.6.2017. There is no dispute about availment of
KKC or its utilization by the Appellant. However, so far as refund of unutilized
balance of KKC is concerned, | find that there is no provision either in CGST Act,
2017 or Central Excise Act, 1944 or rules made thereunder for refund of such
KKC. Further, refund of KKC is also not gbvemed under Section 11B of the
Central Excise Act, 1944 as rightly held by the refund sanctioning authority.

9. Regarding contention of the Appellant that as per Sl No. (viii) of
Explanation-2 of Section 140 of the CGST Act, 2017, “service tax leviable under
section 66B of the Act” is covered as eligible duties and taxes for Trans-1 credit,
| find that the Authority for Advance Ruling in the case of CMI FPE Ltd reported
as 2018 (16) G.S.T.L. 311 (A.A.R. - GST), inter alia, held that KKC cannot be
treated as Service Tax and hence, Cenvat credit referred in Section 140(1) of
CGST Act, 2017 would not include credit of KKC. The relevant portion of the said
Order is reproduced as under:

“From the submissions made by the applicant it is seen that in addition to the
EC and SHEC their query is also whether they are eligible to avail ITC against
unutilized Cenvat credit of Krishi Kalyan Cess (KKC) lying in their books of
accounts. This authority has answered this question in the negative in the
Advance Ruling order passed in the case of M/s. Kansai Nerolac Paints Limited
(KNPL) [2018 (12) G.S.T.L. 526 (A.AR. - GST)]. In the case of KNPL, the
query was similar i.e. whether accumulated credit by way of KKC would be
considered as ITC under GST laws. The reasons on the basis of which the said
ruling has been passed would also be applicable to the subject matter at hand.

We find that express provisions have been made in the Cenvat Credit Rules
from time to time that credit availed in respect of EC, SHEC and KKC can be
used for making tax/duty payments only against EC, SHEC and KKC,
respectively. The CCR has also expressly provided that items in respect of
which Cenvat credit is available, would not be utilized for payment of EC,
SHEC and KKC. Thus, there was a clear demarcation of the credit in respect of
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EC, SHEC and KKC. tinder 337 thei= is ~¢ levy of the three types of cesses
mentioned above.

We find that the provisions ¢f Sevion 23{1) of the GST ACT, 2017 clearly
states that “a registered persou mah B eatitled to take, in his electronic credit
ledger, the amount of Cemwvai credit cwriad forward....... ” 1t is further
mentioned that entries in respact of K5, EC ete. are not found in the existing
Section 140 of the CGST Ast and alse waver the rules made therein. In the
present case, EC, SHEC and KK{. were > ne utilized for payment of EC, SHEC
and KKC respectively. Thercfove, 21} the fnree types of cesses cannot be treated
as excise duty or service tax. 1o visw sherenf, the Cenvat credit as referred to in
sub-section (1) of Section: 4% wonls vt include the credit in respect of KKC.
Therefore, the credit of tases »iiich are wot covered in the definition of eligible
duties in Section 140 cannat Lz avetled.”

10. In view of above, i holg 1wt the Agpellant is not ehglble for refund of
unutilized balance of KKC and heace, the’s refund claim was correctly rejected

by the refund sanctioning autiwerity.

11. |, therefore, uphold the i Lsgnecf crder and reject the appeal.

12. mmﬁfr ﬁtﬁaasr%wmma?raﬂ##%mm% |
12.  The appeal filed by the Appeilant is disposed off as above. Ql 6\‘@

AT, / \
H /Qgg (Gopi Math) Qy\
’ Commissioner(Appeals)
fnm amg
TSI { 5Pz

By R.P.A.D.

To, AT
M/s Madhu Silica Pvt Ltd (DU-iV), | .
WS Madh o | et ;v e FafRs
GIDC Vartej, | ‘ SAC & 147, SHRNSSE ata,
Bhavnagar. i ST
i LY
.

1) YU ATT WGF, T& TG QAT W T Fead 36 Y6h, eI
89,36 ACEE B SFAERT 2|

2) WYFT, I& T JAT W V6 FER IUE Yeh, HEHPN  IHIFIE,
HETIR Y HTTF FREAR &

3) WETS HYFA, ] TF WAT W T@ Sl 3cAG Yoh, AGIR-1 HUS,
AR IGFAAE, HGTR Hl HEARTF FATE o
M HISA|
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