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31rT(3W) c.iihi ciRi 1c1' j4tci uq*1 / 1ilcb'tui .1/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appmpnate authority in the following way. 

frJT1 c4ic V 3lt1 ii 1ilq,ui ii U1 3i4, *PT 3iu1i ,1944 t tIRI 35B 
3r3lilI 1994im86 i3 l%c1 if tiq,cI I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies tcr- 

(i) qoflu ijoj 4  Bt iec IPTI .5c'.1I4o1 P c1lci,( 3ltM ii,iiilci't0i f 11W tft, 
 1/ 

The special bench of Customs, Fxcicp & Service Tax Appellate Tribunal of West Block No.2 RK Puram, New Delhi in all 
matters relating to classffication and valuation. 

1(a) 4 11if W ai'f't i 311T W 3T44 jcI4 t tI ciIq,' 3lfT -lI4uf.luI 
BW, a1Ie Tt3RIT3t0J1cIuIc- oo frtjil  1/ 

To the West regional bench of Customs, Fveis' & Service Tax Appellate Tribunal (CESTAT) at, Floor, Shamnali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
3f4T rw1ht(ul * 311r W1 V jc'1I (314)1inee?l, 20O1, 1l 6 i 3l 

tr EA-3 Iii iiiT tii1  I 5i# 4 •r r r 4I *r iw, 
mir *1 TJt 3 PIT .,eii.il, 1V 5 ET lT 3*14 T 50 EITI V Ti 3BT 50 E1 1tT 4 311bi 1't 
i'T: 1,000/- q4, 5,000/- 4 3TlT 10,000/- l4 T 1WI1.d T *1 kidD1 tt 1M).r i ir 

1Id 3T'ftftT a qI'l1I u jqq  (l.CI'(  i 4 f*ft 3f  çiiti TfF sIci 
cciii 1ir 5i1'ii t1l1LE I 't1ld 1 artlial, *t 3*t TIT 4 T iiI?.i l eLIlc1 3I1Mli .1IlI1lc4uI f TINl d 
i 3r(3th) v3ffT-qi*11T500/- rI1.i " 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise Appea)) Ru[es, 2001 and shall be accompanied against one which at least shouTid be accompanied by a fee of Es. 
1000/- Rs.5000/-, Rs.10 000/- where amount of dutydeniand/interest/penalty/refund Is upto 5 Lac., 5 Lac to 50 Lac and 
atove 50 Lac respectivety in the form of crossed ban1r draft in favour of Asst Restrar of branch of any nominated public 
sector bank of the place where the bench f any nominated public sector bank of Thej,lace where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3ltfll11  lTT 3i1l, 1r illiei,1994l Rr 86(1) i 3fB1 *115 1biqic, 1994, i 1T 9(1) 
r$51 I'IId S.T.-5 4 & Iz* 4 t T 11  V 3*Ti *l1r tf*T 3flT 1$4 3l4l i4 1ni 4 

d.j (i.i 4 vs gf  wiilci ui1) 3 p144 4 t! 11 *1lT, T 1ciIq t lPT t 17l3ft 
ii.iu TiT  T1T 5 RI 113*14 5 V lT 50 4I 3T 50 l' V 4 3l1i lt r: 1,000/- 

aq4, 5,0007'- i4 .iim 10,000/- r ¶tñ1i r r *icl'f Th f1).cf T hnii, tIiiIld 3I4tP1 
 i ni r .tiiqq 4 *u.ici i çr nt f 1W RT ¶T 3l1IT 

 I ie1llcf llBl 1 Jk1M, 1t#fflt r.ei1I2ci is4k?ki r'nqtq,"q nrf rt3nT 

( 3th) i I 3nr-q i 500/- r ¶Wfld T T I71F li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Aj,j,ellate Tribunal Shall be ified in 
quadruplicate in Form S.T.5 as prescribed under Rule 911)  of the Service Tax Rules, 1994, arid Shall be accompanied by a 
copy ot the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Es. 
1000/- where the amount of service tax & interest demanded & penalty levied of Es. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceedingRs. Fifty lakhs, 
Rs.10,000/- where the amount of service tax & mteresl demanded & penalty levied is more than fifty Lakhs rupees, m the 
fow of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500f-. 
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¶r 31lfli,1994 r iRT 86 r 3'r-tm3fr (2) (2A) 3i-.7iRT *1 n 3jtfr 1qoj, 1994, 1 9(2) 
9(2A) i cj1 1tifli S.T.-7 4*1 tT ,t14,dIl 3 TT 3IFl, *T .jCMI 31T 39 (ii4k), I 

.i 44I4 ci(I ll1 3ITt *1 ieldaI 45 (3f4 4 ti s4d1ik( 'M1 ui) 3 3TIT CciRI 3t1r1 .tflcB 

9I?cl, I 3?l1 'a' 3PMtT .iniii*iul 3ir I # T # I4 3llT *1 a1 

The appeal wider sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of whicii shall be a certified copy) and copy of the order 
passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service 
Tax to ifie the appeal before the Appellate TribunaL 

T i, t scii P i'laic,,t 3f4flfrT (t~c) *i 3t41t * 4 icMii i 3Iai 1944 

w35p3,*1r3ia1, 1994 *rc1w83 3i 1$ 3il eThl 
4 3{4 4I4 l 5c4I 10 M1ici (10%), RfJT V #IIT Iciid , U ,Ieii, tW 

e1ii Ii1?i TaIdJsi ¶iW, rc1id ltt4()$ 31rtI 
1IqI  3 TLr" 1llu4 

(i)  
(ii) ,tcr1i$oicci  i1t 
(iii) iie?1W6 k31eTt

____ 

- 1i r tir iiii 1r (1. 2) j1ioi 2014 *314 q 1fr .341 wi1l * mr 

1i'tith'i l-ldii 33 T4I/ 
For an appeal to be filed before the C1iTAT, under Section 35F of the Central Excise Act. 1944 which is also made 
applicab{e to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. ID Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall indude: 
i) amount determined tinder Section 11 tt 
ii) amount of erroneous Cenvat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

q.iui 3flT: 
Revision ayphcation to Government of India

_____ ______ 

13iI1 1 buuqiIq,i i1Id iiv1#, c1 5c'4IC 31il1F,1994 *1 IRt 35EE i s4J1'lQqi i 3I31 
,tt1ci, 3T1T 't*t, tj.PlThnUI 3ffaT  tt 'iiin, *,I 1$IdI, tfttfr J1lei, ocio1 1 , ipt $ lc--110001, 

flTuiI / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Deprtment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under C&lion 
35EE of the ChA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibidi 

1fl ii
. 

1f1  4 4itt.i.i i c'kc r lf1 3iir 
 r f 11 31Bl 4 

____ 

L4(dIejii oI, fft 4 gu 4 q,uj *  
1f1 qijl iil1 BR i .jq,*tia1 i ITJR4 #1/ - 

In case  of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) rju rtc (f) * 

In of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) 1icic WIci liITTtTi / 
In ease of j,ods exported outside India export to Nepal orBhutari, without payment of duty. 

jIltki 3lg * cMIc.i 1dIdI.1 * fItr fr sq k i 3scioj P* i Ifi wtp5iJil i cjcj 1IT 
3T3ftjaIq'd (3) Wt13i11kioi ( 2),1998 rtRr 109 ii I;kkl *11* dk 31T *iii,1b 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

jqfj 3IT1 1 't ilt IT EA-8 k fr * ciicai (3 ¶uiicie,2001, * T.9 i 
3T!wi3 dTftu  

nt I ;I1r r .5cMic T3i1Ili, 1944 *F tIW 35-EE i c1ci ltMd 3t?JT3?t * 4frit TR- 
6friiI/ 
The above application shall be made in duplicate m Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challart 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under M*r  Head of Account. 

(vi) 
5IT tietai T 3l 200/- 5r rTIr1rr 1W 3ltt ri1 ii t! rk  
fr100o -Ir1> rnn 

The revision appliition shall be accompanied by a fee of Rs. 20W- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount mvolved is more than Rupees One Lac. 

(D) ratir $ ir*r irt .3r lr aiiiei, 3+d fTTr tII r ie 
fl 5T* * 1V 3I ilici,,tui tTVi 3P1 T *T *Hqi'( V .Ico1 15ff 

5fll1 fl / In case, if the order-covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt As the case may be, is filled to avoid scriptoria work if excisingRs. 1 lakh fee of Rs. 100/-for each. 

(E) i r.-qrqwq i3iiei, 1975, 3It-I i3 3ilbTtM 6.50 ir 
a'qI4I(.I4 rrcrrruir.'ii 
One copy of aj,plication or 0.1.0. as the case  may be, and the order of the adjpdicating authority shall bear a court fee stamp of Rs.6.5Jas prescribed under Schedule-I inlerms of the Court Fee Act,1975, as amended. 

(F) TT, *r ic4Ic t1 ciIq'(   (R 1l) Ilqiicic4, 1982 4 cij V 315'it 1e1t1c1 jiie'l 
t &i1lci *l *3flT 3ft lW3i4r f?lI 5ITITI I 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3 314?41r wi1flq*1 51 3T'1l1 4I # 4 oqiq,, l*vLc1  3l1 .14lciai iIqtluoi1 i Th, 314kflzfl 1i4 iuc 
I / 

or the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
hayefer to the l5epartmental website www.cbec.gov.in  

(i) 

(C) 

(i) 

(iv)  

(v)  

(G) 



AppeaL No: V2/187/BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s Madhu Silica Pvt Ltd (DUIV,), Bhavnagar (hereinafter referred to as 

"Appellant") fiLed Appeal No. IS7JBVRIZOI&1.9 against Order-in-Original No. R-

52/Refund/2018-19 dated 12.1Q.2018(hereinafter referred to as 'impugned 

order') passed by the Asst. Cornrussipnr, CentraL GST a Central Excise, 

Bhavnagar-1 Division, Bhavnagar Conmissionerate (hereinafter referred  to as 

'refund sanctioning authority'). - - 

2. The brief facts of the case are that the AppeLLant filed a refund claim 

of Rs. 1,63,300/- for unused Krishi Katyan Cess(hereinafter referred to as 

'KKC'). The Appellant used to avail Cenvat credit of KKC under the provisions 

of Cenvat Credit RuLes, 2004 (hereinafter referred to as 'CCR, 2004') and 

utilized the same as per the provisions of the Rule 4 of CCR, 2004 i.e. the 

KKC was used for payment of KKC payable as service provider on the services 

of testing and analysis of chemical samples up to 30.06.2017. The Appellant 

received some invoices on which service tax was paid along with KKC, even 

after filing of TRAN-1. Since, the Appellant had already fiLed TRAN-1; 

therefore, KKC so paid could not be availed or carry forwarded, they filed 

refund claim under the provisions of Section 118 of the Central Excise Act, 

1944. 

2.1. It appeared to the refund sanctioning authority that there is rio 

provision under Section 11 B of the Central Excise Act to grant refund of KKC 

paid. AccordingLy, a Show Cause Notice dated 10.08.2018 was issued to the 

Appellant calling them to show cause as to why they refund claim should not 

be rejected. 

3. The refund sanctioning authority rejected the refund claim vide the 

impugned order. 

4. Aggrieved, the Appellant preferred appeaL, inter-QUa, on the following 

grounds: - 

(i) The findings of lower adjudicating authority at para 9.5 of the impugned 

order that as per explanation I a 2 in Section 140 (Transitional arrangement for 

input tax credit) of the CGST Act, 2017 KKC is not an eligible duty under Trans-i 

credit, are not sustainable in law on the ground that as per RuLe-3(la) of the 

Cenvat Credit RuLes, 2004 the provider of output service shaLL be aLlowed to take 

credit of KKC; that the AppelLant is provider of output taxable service, hence, 

KKC' is admissible as credit; that though KKC is not specified as eLigible duties 

and taxes under said explanation, but, as per cLause-158 of the Finance Bill, 
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2016 KKC is Levied and cot :.e' tax; that as per sr. no. VIII of 

explanation 2 of Section 140 ot th ct, 2.Q17, "service tax Leviable under 

section 66B of the Act" is cier e* duties and taxes for Trans-i credit; 

that KKC is nothingbut service : ;ne adrnissiile as credit under Trans- 

1; that Appellant is of th' P ;'id on services received prior to 

30.06.2017 and not cLaim undc.' 1: .vaflabLe as' refund under provisions 

of Section-I I B of the Centra ;:: 

(ii) The refund cLaim was . round that under Section ii B of 

the Central Excise Act, 1944 s :;ovi r to grant refund of KKC paid, which 

appears to be bad in law as Y aid collected as service tax; that 

credit of KKC is allowed undr 3' ) of the CCR; that the provisions of 

Section II B of the Central Exd •i:, re applicable to refund of KKC as 

the same is levied and coUecf:: ; vice tax. Therefore, to this extent 

department has misinterpreted th pro'icn; that the impugned order is not 

sustainable in law the same is c: t' . set aside. 

5. In hearing, Shri R.R. Conzint appeared on behalf of the 

Appellant and reiterated th giQuid o Appeal and submitted additional 

submission dated 3.9.2019 wei: ft ha. ben pleaded that as per Section 

161(2) of Finance Act, 2016, KKC is no-ting but service tax and provisions of 

chapter V of the Finance Act, I 94, and rules made there under including those 

including those relating to refund : exemptions from tax, interest a imposition 

of penalty shall, as far as may b, apply in relation to the levy & coLlection of 

KKC; that in view of above one can conclude that under transitionaL arrangement 

for input tax credit under new GST tax regime (Section 140) and explanation 

regarding to eligible duties a taxes, the heading of KKC not separateLy specified 

or indicated; that Appellant is oi the view that even otherwise, if refund is not 

allowed then, it is natural that the elements of KKC would become part of 

expenditure a shall be included in cost of a product and GST would be levied at 

that cost at the time of supply, which wouLd tantamount as tax on tax; that the 

lower adjudicating authority has not considered the government policy on 

indirect taxes as weU as not exarTlined the provisions of Section 161 of the 

Finance Act, 2016. 

6. I have carefully gone through the facts of the case, the impugned order, 

and written submissions made by the AppelLant. The issue to be decided in the 

present appeal is whether the impugned order rejecting refund claim of Rs. 

1,63,300/- is correct, legal and proper or not. 

Page 4 of 6 



AppeaL No: V2/187/BVR/2018-19 

7. I find that the AppeUanthad filed refund claim of Rs. 1,63,300/- in 

respect of credit of Knshi Kalyan Cess received by them after impLementation of 

GST i.e. after 1.7.2017. The refund sanctioning authority rejected the refund 

claim, inter alia, on the ground that there was no provision in CGST Act, 2017 to 

refund KKC availed under erstwhile Cenvat Credit Rules, 2004 and also on the 

ground that there is no provisio'n to grant refund of KKC under Section 11 B of the 

Central Excise Act, 1944. The Appellant mainly contested on the ground that 

they were eligible to avail Cenvat credit of KKC paid on services received by 

them but after 1.7.2017, there is no transitional provision to transfer KKC in GST 

regime and hence, they have no other option but to file refund claim. 

8. I find that the Appellant was availing Cenvat credit of Krishi Kalyan Cess 

in terms of Rule 3(la) of CC'R, 2004 and utilizing the same for payment of KKC on 

their outward service upto 30.6.2017. There is no dispute about availment of 

KKC or its utiLization by the Appellant. However, so far as refund of unutilized 

balance of KKC is concerned, I find that there is no provision either in CGST Act, 

2017 or Central Excise Act, 1944 or ru1es made thereunder for refund of such 

KKC. Further, refund of KKC is also not governed under Section 11 B of the 

Central Excise Act, 1944 as rightly held by the refund sanctioning authority. 

9. Regarding contention of the AppeLlant that as per SI. No. (viii) of 

Exptanation-2 of Section 140 of the CGST Act, 2017, "service tax leviable under 

section 66B of the Act" is covered as eligible duties and taxes for Trans-I credit, 

I find that the Authority for Advance Ruling in the case of CMI FPE Ltd reported 

as 2018 (16) G.S.T.L. 311 (A.A.R. - GST), inter alia, held that KKC cannot be 

treated as Service Tax and hence, Cenvat credit referred in Section 140(1) of 

CGST Act, 2017 wouLd not include credit of KKC. The relevant portion of the said 

Order is reproduced as under: 

"From the submissions made by the applicant it is seen that in addition to the 
EC and SHEC their query is also whether they are eligible to avail ITC against 
unutilized Cenvat credit of Krishi Kalyan Cess (KKC) lying in their books of 
accounts. This authority has answered this question in the negative in the 
Advance Ruling order passed in the case of M's. Kansai Nerolac Paints Limited 
(KNPL) [2018 (12) G.S.T.L. 526  (A.A.R. - GST)]. In the case of KNPL, the 
query was similar i.e. whether accumulated credit by way of KKC would be 
considered as ITC under GST laws. The reasons on the basis of which the said 
ruling has been passed would also be applicable to the subject matter at hand. 

We fmd that express provisions have been made in the Cenvat Credit Rules 
from time to time that credit availed in respect of EC, SHEC and KKC can be 
used for making tax/duty payments only against EC, SHEC and KKC, 
respectively. The CCR has also expressly provided that items in respect of 
which Cenvat credit is available, would not be utilized for payment of EC, 
SHEC and KKC. Thus, there was a clear demarcation of the credit in respect of 
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EC, SHEC and KKC. tinder TL ievy of the three types of cesses 
mentioned above. 

We find that the provisions ''..1 .,(i) of the GST ACT, 2017 clearly 
states that "a registered persofl ai bc itit!ed o take, in his electronic credit 
ledger, the amount of Cenvx creii rcd forward " It is further 
mentioned that cntrie in respect of K, EC etc. are not found in the existing 
Section 140 of the COST Act cr*d aio ier the rules made therein. In the 
present case, EC, SI{EC and XX1 verc '; utilized for payment of EC, SHEC 
and KKC respectively. Thercfi. J the three types of cesses cannot be treated 
as excise duty Or service tax. 'n 'ri. i  the' of. the Cenvat credit as referred to in 
sub-section (1) of Section 4' wk include the credit in respect of KKC. 
Therefore, thc credit of taxes wh re covered in the definition of eligible 
duties in Section140 cannot L ihi 

10. In view of above, hok 3J th AppeUant is not eLigible for refund of 

unutilized balance of KKC and - rfund claim was correctly rejected 

by the refund sanctioning authzrity. 

11. I, therefore, uphold the i gned cider and reject the appeal. 

12. t4lc'di ir1m 1.ii lIdi I 

12. The appeal filed by the Ap€Uant is disposed off as above. 

   

vr7 
(Gopi Nath) <7/' 

Commissioner(Appeals) 

By R.P.A.D.  

To, 
M/s Madhu Silica Pvt Ltd (DU-V), 
Plot No. 147, 
GIDC Vartej, 
Bhavnagar. 

     

l'I WIC 11S 

     

   

147, 5311$* c1'cI, 

   

      

ik1kflq :- 

1) wirr d1 311?c1, ce-c 1T 1F T '-si ic-'i ici 

,36'1 IIc t iiciii'r fl 

2) 311?cl, 9 t T ic'I !C 1 a1 d I 31Ic1IQF4, 

1 3T1T 1ci1Q? i 

3) , i'qq, 311d, 9 V T v* -cl1 ic'it 1IcIo1dI(-1 J1U5cI, 

3llclaldl'( 3iI'F*c1IQi'4, 1I1dR f 3{1'1 *II1 I 

74(T1* i'ic'iI 
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