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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1934 an appeal lies to:-
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Appeal No: V2/188/BVR/2018-19

N

:: ORDER-IN-APPEAL ::

M/s Madhu Silica Pvt Ltd, Bhavnagar (hereinafter referred to as
“Appellant”) filed Appeal No. V2/188/BVR/2018-19 against Order-in-Original No.
R-51/Refund/2018-19 dated 11.10.2018 (hereinafter referred to as ‘impugned
order’) passed by the Asst. Commissioner, Central GST & Central Excise,

Bhavnagar-1 Division, Bhavnagar Commissionerate (hereinafter referred to as
‘refund sanctioning authority’).

2. The brief facts of the case are that the Appellant was engaged in the
manufacture of Precipitated Silica. During Audit of the records of the
Appellant, it was observed that the Appellant had not paid service tax on
ocean freight service as recipient of service under reverse charge
mechanism. On being pointed out, the Appellant paid service tax of Rs.
7,41,231/- along with interest and penalty on 26.6.2018.

2.1 The Appellant filed refund claim of Rs. 7,41,231/- on the ground that
services availed by them was covered under the definition of ‘input service’
in terms of Rule 2(l) of the Cenvat Crédit Rules, 2004 and hence, they were
eligible to avail Cenvat cfedit of service tax paid by them but due to
implementation of GST w.e.f. 1% July, 2017, they were not in a position to
avail Cenvat credit of Service Tax and hence, they filed refund claim under
Section 11B of the Central Excise Act, 1944.

2.2 It appeared to the refund sanctioning authority that service tax was
paid by the Appellant on being pointed out by Audit and had it not been
pointed out by Audit, the Appellant would not have paid service tax and
hence, the Appellant was not eligible to avail Cenvat credit of service tax in
view of provisions contained in Rule 9(1)(bb) of the Cenvat Credit Rules,
2004 (hereinafter referred to as “CCR,2004”). Show Cause Notice dated
10.9.2018 was issued to the Appellant calling them to show cause as to why
they refund claim should not be rejected.

2.3 The refund sanctioning authority rejected the refund claim vide the

impugned order.

3. Aggrieved, the Appellant has preferred appeal, inter-alia, on the
following grounds:-
(ii) In order to streamline the manner of taxability on the service of

RGET ;\

%h&qnsportation of goods by sea, the Govt. has issued many notifications viz.
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Notif. No. 01/2017-ST dated 12.01.2017, 02/2017-ST dated 12.01.2017, 03/2017-.
St dated 12.01.2017, 14/2017-ST dated 13.04.2017 & 10/2017-CE (N.T) dated '
13.04.2017 with further amendments; that frequent amendments in tﬁese\
notifications represent confusion of Govt. regarding levy and collection of

service tax on service of transportation of goods through sea; that the appellant

observed from the impugned order that the adjudicating authority did not

properly examined all these confusion of the Govt. and rejected the refund

claim with prejudice mind; that under the above circumstances and facts, the

appellant is of the view that refund is to granted when no credit of service tax

paid after 30.06.2017 is available under new GST tax regime, therefore, the

appellant claimed refund under Section 11B of the Central Excise Act.

(iii)  The findings of adjudicating authority at Para 9.5 of the impugned order
are not acceptable and sustainable in law. Since, the appellant paid service tax
on the service used for import of goods, the said imported goods were used in
manufacturing of final product, hence, the used service is input service for the
appellant; that provisions of Rule 4 (7) of the Cenvat Credit Rules allows credit
of service tax paid by the importer of goods on the said service; that in the
instant case appellant has paid service tax as importer of goods as person liable
for paying service tax and is eligible fuir credit of the same; that the appellant
has claimed the refund of service tax, 'on the ground that there is no provision
under GST Act for availing credit of service tax paid after 30.06.2017; that the
refund was rejected on the ground of restriction provided under Rule 9(1)(bb)
of the Cenvat Credit Rules, which appears to be not legal and justified; that the
restriction .is applicable to the output service provider and not on the
manufacture (importer); that the appellant being manufacturer of excisable
goods paid service tax on said service in terms of Notification No. 13/2017-ST
dated 13.04.2017 and credit of service tax is admissible to the appellant under
Notification No. 10/2017-CE (N.T) dated 13.04.2017 w.e.f. 23.04.2017.

(iv) The adjudicating authority has not proven that the appellant is a output
service provider and issued supplementary invoice, bill or challan; that the
alleged allegation of non-payment of service tat was paid “on account of non- -
c&evy or non-payment or short levy or short payment by reason of fraud; or
collusion; or will ‘é’is-statement; or suppression or contravention of any
provisions of the Finance Act of the rules made thereunder with intent to evade
payment of service tax” without any corroborative documentary evidences is not
sustainable; that the above elements of reason are absent and not unearthed by
the adjudicating authority; that the appellant had no such intentions to evade
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payment of service tax; that on the contrary the appellant produced all the
relevant documents before audit offic_ersvand discharged service tax liability
along with interest and penalty thi‘ough challan without any objection; that it is
a revenue neutral case and appellant maintained bonafide intentions for
payment of service tax; that the department failed in proving any malafide
intention with corroborative documentary evidences, therefore, the impugned
order is not sustainable in law. ° :

3.1 In Hearing, Shri R.R. Dave, Consultant appeared on behalf of the
Appellant and reiterated the grounds of Appeal and submitted copy of Order-in-
Original dated 20.8.2019 passed by the Asst. Commissioner, Ahmedabad-lii
Division sanctioning refund on similar issue and requested to decide the case
accordingly.

4, | have carefully gone through the facts of the'case, the impugned' order,
and written submissions made by the Appellant. The issue to be decided in the
present appeal is whether the impugned order rejecting refund claim of Rs.
7,41,231/- is correct, legal and proper or not.

5. On going through the records, | find that the Appellant had paid service
tax of Rs. 7,41,231/- on ocean freight, as recipient of service, on 26.6.2018
after being pointed out by the Audit, but due to implementation of GST w.e.f.
1.7.2017, they could not take Cenvat credit of said Service Tax paid by them and
hence, they filed refund claim before the refund sanctioning authority. | find
that the refund sanctioning authority rejected their refund claim on the ground
that service tax on ocean freight was paid by them on being pointed out by the
Audit and had it not been pointed by Audit, they wouid not have paid service tax
and hence, they are not eligible to avail Cenvat credit of Service Tax in view of
provisions contained in Rule 9(1)(bb) of CCR, 2004. On the other hand, the
Appellant has contested that provisions of Rule 9(1)(bb) of CCR, 2004 are
applicable to output service provider and not to them being manufacturer; that
the department failed in proving any malafide intention with corroborative
documentary evidences, therefore, the impugned order is not sustainable in law.

6. | find it is pertinent to examine the provisions of Rule 9(1)(bb) of
CCR,2004, which are reproduced as under:

“(bb) a supplementary invoice, bill or challan issued by a provider of output
service, in terms of the provisions of Service Tax Rules, 1994 except where the

" . additional amount of tax became recoverable from the provider of service on

Page 5 of 8



account of non-levy or non-payrant or shori-levy or short-payment by reason
of fraud or collusion .or wilful wmis-siatement or suppression of facts or
contravention of any of the provisions of ihe Finance Act or of the rules made

thereunder with the intent to evade paymont Of service tax;”

6.1 | find that it is on record that ihe Appellant paid service tax of Rs.
7,94,176/- on ocean freight on reverse charge mechanism after being pointed
out by Audit. The Appellant wouls mt havse discharged their service tax liability,
had it not been pointed by the Audit. it is ais0 on record that the Appellant also
paid penalty under Secticn 73 of the Finance Act,1944. Thus, their case is,
covered under Rule 9(1){bb) sura and chey are not eligible to avail Cenvat
credit of service tax paid by them; '

7. Regarding plea of the Appeilant that the Department has failed to prove
any malafide intentions with docmmentary evidences, | find that during audit of
the records of the Appellant, it was revealed that the Appellant had not
discharged service tax on ocean freight being recipient of service. On being
pointed out by Audit, the Appellant paid service tax along with interest. The
Appellant also paid reduced penaity of Rs. 1,19,126/- @15% under Section 78 of
the Finance Act,1944.

“SECTION 78. Penalty for failurs {c pay service tax for reasons of fraud, etc. —
(1) Where any service tax has not been levied or paid, or has been short-levied
or short-paid, or erroneously refunded, by reason of fraud or collusion or wilful
mis-statement or suppression of facts or contravention of any of the provisions
of this Chapter or of the rules made thereunder with the intent to evade payment
of service tax, the person who has been served notice under the proviso to sub-
section (1) of section 73 shall, in addition to the service tax and interest
specified in the notice, be also Hable tc pay a penalty which shall be equal to
hundred per :

cent. of the amount of such service tax :

Provided further that where service tax and interest is paid within a period of
thirty days of —

(i) the date of service of notice under the proviso to sub-section (1) of section
73, the penalty payable shall be fifieen per cent. of such service tax and
proceedings in respect of such service tax, interest and penalty shall be deemed
to be concluded;

(ii) the date of receipt of the order of the Central Excise Officer determining
the amount of service tax under sub-section (2) of section 73, the penalty
payable shall be twenty-five per cent. of the service tax so determined :

Provided also that the benefit of reduced penalty under the second proviso shall
be gvgilable only if the amount of such reduced penalty is also paid within such
period :
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7.1 | find that penalty under Section 78 of the Act is imposed where any
service tax has not been paid, by reason of fraud or collusion or wilful mis-
statement or suppression of ‘facts:or contravention of any of the provisions of
this Chapter or of the rules made-th'ereu;ridef’;with the intent to evade payment
of service tax. Since, the Appellant suo moto paid reduced penalty under Section
78 of the Finance Act,1944, it becBmes éﬁp@r‘éﬁt that the Appellant themselves
admitted that there existed ingredients for imposition of penalty under Section
78 of the Finance Act,1944.

8. Regarding plea of the Appellant that provisions of Rule 9(1)(bb) of CCR,
2004 are applicable to output service provider and not to them being
manufacturer, | find that the Appellant was liable to pay service tax as recipient
of service and as per Rule 2(r) of CCR, 2004, “provider of taxable service”
includes a person liable for paying service tax. Hence, provisions of Rule 9(1)(bb)
of CCR, 2004 are applicable to the Appellant.

9. In view of the above, | hold that the Appellant is not eligible to avail
Cenvat credit of service tax paid in terms of Rule 9(1)(bb) of CCR, 2004 and
since service tax paid by them is not available as Cenvat credit, the refund
sanctioning authority correctly rejected their refund claim. I, therefore, uphold
the impugned order and reject the appeal.

10.  oRaT EART &t AT 715 el T TRIERT IR adF A fFarsmarg |
10.  The appeal filed by the Appellant is disposed off as above.
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