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Arising out of above mentloned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,

RajkotIJamnagar/Gandhldham : _
T a‘ﬂaﬁ‘r&mﬁmww IName&Address of theAppellants&Respondent :-

M/s.Kiran Ship Bredking, Plot No. 82, Ship Breaking Yard, Alang, Distt- Bhavnagar,Gujarat.
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Any person aggrieved rby this Order-in-Appeal may fi le”an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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sl # 2, 3. &. A, 71§ Reweh, & Y e A |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West reg10na1 bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Alimedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tnbunal shall be filed in guadruphcate in form EA-3 / as ﬁrescnbed under Rule 6 of Central
Exqse Ap 81(} Rules, 2001 and shall be accompame against one which at least should be accompanied by a fee of Rs,
1,000/ - Rs /-, Rs.10 000/ where amount of u%demand/ interest/ penaltﬁ/ refund i 1s upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectwef in the form of crossed barik draft in favour of %ﬁ)trar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the 0%1359 where the bénch of the Tribunal
is situated. Ap hcatlon made for grant of stay shall be accompanied by a fee of Rs. 5
TR T BT B T ST, T AR 1004 5 Tit B(1) S St S R, 1994, 3 vt 9(1)
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadru hcate in Form 5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1 and Shall be accompamed by a
co the order appealed against (one of which shall be certified coply ) and should be accompame 0(¥0a fees of
083/ where the amount of sérvice tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5 / - where the
amount of service tax & interest demanded & pen: t¥ levied is moré than five lakhs but not exceede Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & mteres demanded & penal 1ev1ed is more than rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the lace
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/~
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a.<e:odpy 'of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and co%y of the order
Xi

assed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner;of Central Excise/ Service
ax to ﬁﬂe the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944’ which is also _made
applicab]g to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or Eenalty, where penalty alone
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include : '
i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
iif amount payable under Rule 6 of the Cenvat Credit Rules o )
- provided further that the provisions of this Section shall not ap 13’ to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance ? 0.2) Act, 2014.
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Revision gpllcaﬁon to Government of India:  _ . .
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, meggyn of
Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under ion
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the I0ss occurs in transit from a factory to a warehouse or to another factoré or from one

wareﬂouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

W o STeX Tl Treg 97 &7 ot fovaar o T8 v & Rferttor & ggrar e anrer W o) 915 i e e % o (Rde) &
A B, I AR & T1eT Y Tog a1 837 31 Tata fr o g /

In case of rebate of dug of excise on Céoods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country’or territory outside India.

& 3G QY T ST 1T =TT 8l & a1eX, ATel IT Hel &1 Al T frar s 81 /
In case of gdods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act

pout
or the Rules made there under such order is passed %y the Commissiorier (Appeals) on or after,ithe date appointed under
Sec. 109 of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. Tt should be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac. ! :
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FATT 871 / In case, if the order covers variousnumbers of order- in Original, fee for each O.IO. should be paid in the

aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.
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One copfy"of application or Q.LO. as the case may be, and the order of the adjudicating authority shall bear a court fee
stamp of Rs.6.50 as prescribed under Schedule-I interms of the Court Fee Act, 1975, as amended. '
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alsormvited, to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal {Procgdure) Rules, 1982. *
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For A€ élaborate, detailed dnd latest provisions relating to filing of appeal to the higher appellate authority, the appellant
}5epartmenfa] ‘website www.cbec.gov.in i
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Appeal No: V2/3/BVR/2019

:: ORDER IN APPEAL ::

MYs Kiran Ship Breaking Company, Plot No. 82, Ship
Breaking Yard, Alang, Post: Manar (Dist.: Bhavanagar) (hereinafter
referred to Eas “the appellant”) have filed the present appeal against
Order in Original no. 02/Supdt./CM/2018-19 dated 17.12.2018
{hereinafter: referred to as the “impugned order”) passed by the
Supeﬁntendent, Central Excise & GST Range Alang-I, Bhavnagar
(hereinafter referred to as “the adjudicating authority”).

2. The brief facts of the case are that the Appellant was engaged in
manufacture of Ferrous and non-Ferrous Articles falling under Chapter 72
to 81 of the; Central Excise Tariff Act, 1985 obtained by breaking old and
used imported ships. The Appellant had imported vessel MV “JADE” vide
Bill of Entry dated 25.2.2011, which was assessed provisionally on
25.2.2011 énd after payment of dufy on 25.2.2011, vessel was beached in
the factory premises i.e plot of the Appellant on 25.02.2011. After

completion . of Customs formalities, ‘Out of Charge’ was given by the

Customs Authority on 7.3.2011.

2.1 Durinig scrutiny of ER-1 Return for the month of March, 2011, it
was found by the jurisdictional Range Superintendent that the Appellant
had availed Cenvat credit of whole of Additional Duty of Customs (CVD)
paid on imported vessel MV “JADE” amounting to Rs. 50,47,769/-. As per
proviso inserted in Rule 3(1) of the Cenvat Credit Rules, 2004 (hereinafter
referred to‘ as ‘CCR,2004°) vide Notification No. 3/2011-CE{NT) dated
1.3.2011, Cenvat' credit is allowed only upto 85% of Additional Duty of
Customs paid on ships, boats and other floating structures for breaking
up falling wunder Tariff item 89080000. It appeared to the
Commissiorilerate that the Appellant had wrongly availed Cenvat credit of
Rs. 7,57,165/- in excess of 85% of CVD.

2.2 Show Cause Notice No. V/15-38/HQ/Dem/2011-12 dated
08.02.2012i was issued to the Appellant calling them to show cause as to
why Cenvat credit of Rs. 7,57,165/- should not be disallowed and
recovered ffom them under Rule 14 of CCR, 2004 read with Section 11A of
the Central Excise Act, 1944 (hereinafter referred to as “Act’) along with
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Appeal No: VZ/3/BVR/2019

interest under Rule 14 ibid read with Section 11AB of the Act and
proposing imposition of penalty under Rule 15(1) of CCR,2004.

2.3 The above Show Cause Notice was adjudicated vide the impugned
order which disallowed Cenvat credit of Rs. 7,57,165/- and ordered for its
recovery along with interest under Rule 14 of CCR, 2004. The impugned

order also imposed penalty of Rs. 75,716/- under Rule 15(1) of CCR,
2004.

3. Being aggrieved with the impugned order, the Appellant has

preferred appeal on various grounds, inter alia, as below :-

(i) The impugned order is not proper and legal. It has been passed by
violating the principle of natural justice as well as failed to give due

respect to the settled laws cited in the defense reply to the Show Cause
Notice.

(iif  The vessel under reference was beached on 25.02.2011 at the valid
registered premises under Central Excise law. The input in the present
case is the vessel/ship i.e Cenvatable goods was received in the

Appellant’s factory premises on 25.02.2011.

(iiiy The conditions laid down to avail CENVAT credit under Rule 4 of the
Cenvat Credit Rules, 2004 clearly establishes that cenvat credit in respect
of the input/subject vessel beached/received on 25.02.2011 in the
registered factory premises may be taken immediately. The credit was
availed on the duty paying documents. Since the input was received prior

to the amendment of the Rule, i.e prior to 01.03.2011, cenvat credit

cannot be denied to them.

(iv) The CBEC vide DO letter No. 334/3/2011-TRU dated 28.02.2011 has
laid down that Rule 3 of the Rules has been ainended to prescribe that
Cenvat credit shall not be allowed in excess of 85% of the additional duty
of customs paid on ship, boats etc. imported for breaking, the date on
which the provisions came into force. As the duty was paid prior to
01.03.2011, they were entitled to take and avail the Cenvat credit. That

the Department had delayed in granting out of customs charge, therefore
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the appeﬂant cannot be prevented from availment of Cenvat credit till the

out of Customs charge is given. They relied upon the below mentioned
case law:

(@ M/s Shiv Ship Breaking Company- 2007 (218) E.L.T. 414 (Tri-
Ahmd.)

(v) As perzthe statutory provisions provided in the Cenvat Credit Rulés,
2004, cenvat credit can be availed as soon as the input is received in the
factory premises. That in the present case, the ‘input’ was whole old and
used ship 1ujnder reference imported for breaking up had been beached at

the designated plot on 25.02.2011, therefore they have rightly availed the
cenvat credit at the rate of 100% of CVD.

4, In Personal Hearing, Shri N.K. Maru and Shri U.H. Qureshi,
Consultants appeared on behalf of the Appellant and reiterated the

grounds . of appeal and submitted additional submissions dated
24.09.2019 for consideration.

5. I find that the Appellant has complied with the provisions of Section
35F of the Act by depositing Rs. 56,790/- @7.5% of Rs. 7,57,165/- vide
Challan No. 50003 dated 30.01.2019, as declared by them in Appeal
Memorandum. The respondent i.e. Cofnmissioner of Central Excise,
Bhavnagar has not submitfed any contrary report and hence, I find that

the Appellant has complied with the provisions of Section 35F of the Act.

6. I ha\}e carefully gone through the facts of the case, the impugned
order and ground of appeal submitted by the appellant in the
memorandum of appeal. The issue to be decided is whether the Appellant
has rightly ;availed Cenvat credit @100% of CVD in respect of import of
vessel vide Bill of Entry dated 25.2.2011 or otherwise.

7. On going through the records, I find that the Appellant imported
vessel MV “JADE” vide Bill of Entry dated 25.2.2011, which was assessed
provisionally on 25.2.2011 and after payment of duty on 25.2.2011, vessel
was beached in the factory premises i.e plot of the Appellant on

25.02.2011. The vessel was given ‘Out of Customs Charge’ by the
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Customs Authority on 7.3.2011. The Appellant availed Cenvat credit of
Additional Duty of Customs of Rs. 50,47,769/- paid on the said vessel.
The adjudicating authority disallowed Cenvat credit in excess of 85% of
Additional Duty of Customs amounting to Rs. 7,57,165/- on the grdund
that as per proviso inserted in Rule 3(1) of CCR,2004 vide Notification No.
3/2011-CE(NT) dated 1.3.2011, Cenvat credit is allowed only upto 85% of
Additional Duty of Customs paid on ships, boats and other floating
structures for breaking up falling under Tariff itemm 89080000. The
Appellant has contested that the D.O letter No. 334/3/2011-TRU dated
28.02.2011 of the CBEC laid down that Rule 3 of the Rules has been
amended to prescribe that Cenvat credit shall not be allowed in excess of
85% of the additional duty of customs paid on the ships, boats etc.
imported for breaking; that cenvat credit @ 85% of CVD was not in
existence at the time of availment of Cenvat credit by the Appellant; that
after payment of Customs duty on 25.2.2011, the vessel was beached at
their registered factory premises i.e plot on 25.02.2011 and hence, the
appellant was eligible to avail Cenvat credit being duty paid input/vessel
was received by the Appellant in their registered premises and ownership
was also with them since entire Customs duty was paid; they relied upon
case laws of Shiv Ship Breaking Company- 2007 (218) E.L.T. 414 (Tr1-
Ahmd) passed in the case of M/s. Rishi Ship Breakers.

7.1 1 find that issue involved in the present case is to determine the
relevant date when the Appellant can avail Cenvat credit of Additional
Duty of Customs paid on import of vessel, whether relevant date is when
the ship beached in the plot of the Appellant on 25.2.2011 or when ‘Out of
Customs Charge’ was given on 7.3.2011. It is not disputed that the Bill of
Entry dated 25.2.2011 filed by the Appellant was assessed provisionally
on 25.2.2011 and returned to the Appellant for payment of Duty. After
payment of duty on 25.2.2011, the vessel was beached in the ship
breaking plot of the Appellant on 25.2.2011. The vessel was given ‘Out of
Customs Charge’ by the Customs Authority on 7.3.2011. I find it is
pertinent to examine the provisions of Rule 4(1) of CCR, 2004, which

governs conditions for allowing Cenvat credit, which are reproduced as

under: w
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“RULE ‘4. Conditions Jor allowing CENVAT credit. — (1) The
CENVAT credit in respect of inputs may be taken
immediately on receipt of the inputs in the factory of the

manufacturer or in the premises of the provider of output service or

in the premises of the job worker, in case goods are sent directly to

the job worker on the direction of the manufacturer or the provider

of output service, as the case may be :”

(Emphasis supplied)

7.2 1find that the Appellant was engaged in the manufacture of Ferrous
and non-Ferrous Articles obtained by breaking old and used ships. Thus,
subject vessel imported by the Appellant was input for them. Further,
factory premises i.e plot of the Appellant registered under Central Excise
Act. So, when the vessel is beached in the factory premises plot, it
effectively meahs that vessel i.e. input has reached in the factory
premises. In the present case, when the vessel was beached on 25.2.2011
in the ship breaking plot of the Appellant, it would mean that vessel i.e.
input was received by the Appellant in their factory premises on
25.2.2011. By virtue of Rule 4(1) of CCR, 2004 supra, the Appellant
became eligjble to avail full Cenvat éredit of Additional duty of Customs on
25.2.2011 i;e. date of beaching of the vessel in their factory premises i.e
plot. There.fore, proviso inserted in Rule 3(1) of ‘CCR, 2004’ vide
thiﬁcation No. 3 /2011-CE(NT) dated 1.3.2011 restricting availment of

85% of Cenvat credit of CVD will not be applicable in respect of Vessel MV
“JADE” imported by the Appellant.

7.3 1 also find that the adjudicating authority has erroneously
considered date when ‘Out of Customs Charge’ was given as the relevant
date for availing Cenvat credit. As per Section 47 of the Customs Act,
1962, when the importer pays applicable Customs duty and completes all
import formalities, then goods are allowed to be cleared for home
consumption. In the present case, the goods i.e. vessel was not cleared for
home consumption since, ship breaking plot itself was factory. I also find
that ‘Out of Customs Charge’ has nothing to do with availment of Cenvat
credit as there is no such restrictions/ conditions prescribed in Rule 4(1)

of CCR, 2004 for allowing Cenvat credit. It is on record that the vessel was
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beached in the factory premises i.e plot of the Appellant on 25.2.2011
after Bill of Entry was duly assessed and payment of duty but Out of
Customs Charge was given only on 7.3.2011. The delay occurred in giving
Out of Customs Charge should not be a reason to deny substantial right
~ of the Appellant to avail Cenvat credit when it became due_:on 25.2.2011.1
rely on the Order passed by the Hon’ble CESTAT, Ahmedabad passed in
the case of Shiv Ship breaking Co. reported as 2007 (218) ELT 414 (Tri.
Ahm), wherein it has been held that,

“6. We have carefully considered the submissions from both
sides. The CVD paid on the ship is not in dispute. The CVD amount
which was taken as credit was admittedly paid on 13-9-2004. No
objection for beaching of the vessel has been granted by the
Customs Officers on 15-9-2004. Under these circumstances, the

reason for the delay in grant of out of charge by the Customs is not

explained. Even if the delay was justified, it cannot lead to denial

of Cenvat credit on the CVD paid on the vessel. The taking of credit

“before out of charge is given is at the most, a technical violation.

This technical violation is caused due to the delay in grant of out of

charge by the Department and it cannot take away the substantial

right to Cenvat available to the appellant, especially, when the

customs clearance and receipt of the duty paid inputs in the

factory were simultaneous and at the very same place, namely,

the shipyard.

7. Since the credit has been rightly taken, there is nothing
irregular in utilization of Cenvat credit amounting to Rs. 3,89,551/-
before 14-10-04.” |

(Emphasis} supplied)

8. In view of above, I hold that the Appellant has rightly availed Cenvat
credit of 100% Additional Duty of Customs amounting to Rs. 50,47,769/-.
I, therefore, set aside demand of Cenvat credit of Rs. ,7,57,165/- under
Rule 14 of CCR, 2004, interest and penalty of Rs. 75,716/- imposed
under Rule 15 (1) of CCR, 2004.

9. I set aside the impugned order and allow the appeal. :
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9.1 3riiorrell G@RT &of # A Ier B TATCRT SR G0 & fear S
gl

9.1 The appeal filed by the Appellant is disposed off as above.
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