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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

g INfoear&ufaard &1 =1 vd 9a1 /Name&Address of theAppellants&Respondent -
M/s.Vijay Steel, 207-209, GIDC-II, Sihor, Bhavnagar-364240.

0 HRRI(3IE) | AT RS AR R Tad o & S9gea ailHRy / MiSRor & awer e g 0 dwar i/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

GV mm oA SEUIE Yo U YT S S arnTRaReT & wfa Il S sedre e wftfaaa 1944 6 R 358
¥ ¥t va Ra aftfrad, 1994 FrurT86 ¥ JHadid Rl SE Hr T FHA E 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:- .
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The spedial bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation. .
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2« Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(i) el Farnfeor & awer adter @ ¥ v 07 3 gow rfe)@Raenae, 2001, & &5 6 & sigda
iR fRT 71 goF EA-3 Y 9R 9fEl A gor B Sen iR | 50t @59 A & U Ui F 91, SiE1 300E 4EF & AT,
wTSt 1 AT I TIAT AT FHAT, T 5 AR AT I/E HA,5 A YT AT 50 WG $YV T HyaT 50 g TI¢ § JhH &t
FHI: 1,000/ ¥4, 5,000/ mmm,om/-mmﬁmﬁam}aﬁwﬁmaﬁl TR [ew #1 ST,
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The appeal to the Appellate Tritunal shall be filed in quadruplicate in form EA-3 / as ibed under Rule 6 of Central
Exase{ﬁp%li es,Z(XJIandshaHbeaccampameggagamst.onewhmhatleasts .dbeaccompamedbz’afeeofRs.
1,000/- Rs.5000/ -, Rs.10,000/ - where amount of g:lt&dennqd/mter&ct/petaltxérgﬁmd is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed barik draft in favour of Asst. %fetrarofbranchofanynonumted ublic
sector bank of the place where the bench of any nominated public sector bank of 5(Blacewherethebencl'loftheTn
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. -
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B aga FuiRe w7 S.T.5 ¥ AR wiAdt 3 B o G v 3HES WA oW M F el Jd Y TN B, Sw afd g
HeddaT e (3e13 A T uia wATO @l Re) 3K sont @ 0 @ 3 v wfa & T, SAgi Qe 1 AT [ sars A AT AR
I I , $qT 5 A 4T WA F3:,5 TG TIC A7 50 ARG $IC 76 HYAT 50 TR $9¢ { 3710 @ & swAwr: 1,000/
T, 5,000~ T 37T 10,000/~ T & ARG STAT e A wfd doee 11 AR e 1 P, Fefad el
mﬁm@*mm*m#mmmmtﬁmmmﬁgmmm
afew | weftiq 3ree 7 spran, & A 35 arar 7 g R SEr watta srdirr =mnfleor i arar Y § | 1 e
(R 3itE0) & TAT Hrdest-a & ary 500/~ T F iR Yo 1 % g i/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A te Tribunal Shall be filed in
quadrufphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bha
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/ - where the amount of sérvice tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalt¥ levied is moré than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalg' levied is more than fifty rupeés, in the
form of crossed bank draft in favour of tke Assistant Registrar of the of nominated Public Sector Bank of the place
thie<agnch of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apEeal under sub section (2) and (2A) of { » secton 8
ule

Ler Finance Act 1994, shall be filed in For ST.7 as prescribed

under 9 (2) & 9(2A) of the Service Tax Rijes, 1994 an:! chall be accompanied by a copy of order of Commissioner

Central Excise or Commussioner, Central Excise {/rppeals} {c:x of which be a certitied copy) and copy of the order
assed by the Commissionerauthorizing the Azsistiost Con -*:cicnar or Deputy Commissioner of Central Excise/ Service
ax to file the appeal before the Appellate Tritienal
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For e_m.alppeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act. 1734, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or du'y and penalty are in dispute, or ty, where penalty alone

is in dispute, provided the amount of pre—deg)sit ‘gﬂz'éble wouldl be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Ta:;, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit takon;
it amount payable under Rule € of the Convat Credit Rules .

)
- provided further that the provisions of this Section shell not apply to the stay application and appeals din,
before any appellate authority prior to the comraercement of 5’.’:6‘ Firmzcg 0.2) Act, 2014. PP P pending
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Revision application to Government of India: _ _ ar ) . .
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A revision application lies to the Under Secretury, to the Government of India, Revision Application Unit, Ministry of

Finance, DeEaErApnmt of Revenue, 4th Floor, Jeevan Deep Butilding, Parliament Street, New Eglhj-lloool, under ion

35EE of the 1944 in respect of the followmg case, goverr::d by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the Iss cccurs in transit from a factory to a warehouse or to another facto?;or from one

wa:ﬁouse 10 another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

TR & qg e g 77 81 i At = 3¢ W & R 3 e wed W W o 9 FR0 3eE 4w ¥ o (Rde) &
A #, S IR & e el og a1 7 Y el Ay 1/

In case of rebate of duty of excise on cﬁoods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported t~ ary country or territory outside India.
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In case of goods exported outside India export tc Nepal or Bhutan without payment of duty.
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A I S AT (3N) ¥ @R A AT (5. 2),1998 Y GRT 109 G@RT e B 7S ANG AT FATA
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Credit of any duty allowed to be utilized towarcs pavment of oxcise duty on final products under the &rovision_s of this Act
or the Rules made there under such order is passed Ty the Commissionier (A pezg) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.
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plication shall i i i n No. ified under Rule, 9 of Central Excise (Appeals
Eﬁe@%@ﬁ?ﬁm&s@%’ﬁa@gkﬁtﬁﬂ fl'{t)g%‘rde(;' sl;:)ﬁ ?sto z;%%ealed against is communicated ansi 31.311 bg.
accompanied by two copies each of the OIO and Order-In-Appeal. It should be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TA{IETOT 3TdEe & Wiy TewfAtld AeiRa e I 3rgrel S el aifRe |
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D T e ed feefi;m here th t involved in Rupees One Lac or 1
e revision application s! accompani a of Rs. & - where the amount involved in Ru; e Lac or less
and Rs. 1000/ -pvghere the amount involv%?inils mg¥e than Rupees One Lac. pees

e g Iy & R 7 TARRT & Y TAF Ay e F T e 1 Fova, 3w o & Fan oirerr Anfed | 59 g
3?313; maﬁrfm%ﬁuamama:m RN AT T T NS A7 FET TIHR FY TF e 6
ST 271 / In case, if the order covers variousnumbers of order- in Origi fee for each O.I.O. should be paid in the

aforesaid manner, not withstanding the fact that the one appeal to the t Tribunal or the one application to the
Cengrs:IIGovt. Aserthre} case may be, isgfﬂled to avoid scriptoria work if excnsmg . 1 lakh fee of Rs. 100/ - for ggch.

TN A Yo HTARTw, 1975, ¥ a1 & IR 7 Y T3 TTT Iy A 9fy T AL 6.50 sy &7

e Yo fefhe ol g Al / o .
One copy~of application or Q.LO, as the case may be, and the order of the agéxd.lcatmg authority shall bear a court fee
stamp Rs.6.£p as prescribed under Schedule-I in of the Court Fee Act, 1975, as amended.

o 9 ,mewmmm(mm Agaraeh, 1982 & aftia va Iy wafeua anTat
waﬁ%ammmamammmmau o ) .
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982.

359 FNAT WRHH # 3T B W T e, A 3R Fdaan gaaEt & v, sdondt Remha dewge

www.cbec.govin W ST TSI E | / ) )
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appeliant
may refer to the ental website www.cbec.gov.in
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Appeal No: V2/1/EA2/BVR/2019

-: ORDER IN APPEAL ::

The present appeal No. V2/1‘/EA2./,,B\{R/2019 has been filed by Assistant
Commissioner, CGST Division, Bﬁavnaéar-], Bhavnagar on behalf of the
Commissioner, Central GST & Centé?!. Excise, Bhavnagar (hereinafter referred
to as “department”) in pursuance of the .direction and authorization issued
under sub-Section (2) of Sectlon 35E of the Central Excise Act, 1944 against
Order-in-Original No. R-53/Refundl2018 19 dated 28.11.2018 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, CGST
Division Bhavnagar — |, Bhavnagar (hereinafter referred to as ‘the adjudicating
authority’) in the case of M/s. Vijay Steel, 207-209, GIDC-l, Sihor, Pin — 364
240 (hereinafter referred to as “the respondent”). |

2. Brief facts of the case are that the respondent was engaged in
manufacture of Angle/Channels/Bars etc. and availing deemed modvat credit on
ingots and re-rolling materials originated from breaking up of ships in terms of the
Government of India’s Order No. TS/36/94-TRU dated 01.03.1994 issued under
erstwhile provisions of Rule 57G(2) of the. erstwhile Central Excise Rules, 1944
(hereinafter referred to as ‘the Rules’). Show Cause Notices were issued to the
respondent proposing to disallow deemed modvat credit of Rs. 4,35,698/- and
also proposed penal action. The said SCNs were adjudicated by the Deputy
Commissioner of Central Excise, Bhavnagar vide OO No. 133-160/2004 dated
28.06.2004, wherein he disallowed the deemed modvat credit wrongly taken and
utilized by the appellant under Rule 571 of the Rules read with Section 11A and
Section 38A of the Central Excise Act, 1944 (hereinafter referred to as ‘the Act))
and imposed penalty of Rs. 43,000/- under Rule 173Q(1) of the Rules read with
Section 38A of the Act. Being aggrieved, the respondent preferred appeal before
the Commissioner (Appeals), Rajkot who vide OIA No. 305 to 320/2004/84 to
99(BVR)/Commr(A)/Raj dated 30.11.2004 upheld the said OIO dated
28.06.2004. The respondent vide letter dated 22.02.2005 and 30.03.2005
informed to the department that they had made payment/reversal of duty and
penalty under protest. The respondent preferred App°eal No. E/610/2005 before
the Hon’'ble CESTAT, Ahmedabad against the‘said OIA dated 30.11.2004, the
Hon'ble CESTAT, Ahmedabad vide Order No. A/2290 to 2321/WZB/AHD/07
dated 29.08.2007 had set-aside the OIA dated 31.11.2004 of the Commissioner
(Appeals), Rajkot and allowed the appeal of the respondent with consequential
relief. Accordingly, the respondent filed refund claim of Rs. 4,78,698/- (Rs.
4,35,698/- towards credit and Rs. 43,000/- towards penaity) which was
sanctioned vide impugned order by the adjudicating authority.

n

.3.  Being aggrieved with the impugned order, the appellant - department
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preferred present appgeal, inis/ aiiz. on ine following grounds: ~

0] that the adedicaﬁng eér,;s“,hsxsii;~ he s erred in sanctioning the refund of Rs.
4,78,698/-; the refund claim'wm; govained under Secﬁon 11B of the Central.
Excise Act, 1944 (he'reihaftf.-z: reterred to se ‘the Act); that the respondent had
made payment of duly and pe‘x-xrrym’u aftar decision in appeal filed before the
Commissioner (Appealg) anqi not al *he time of assessment, therefore, the
payment, by no stretch of irmagination, can be considered as ‘under protest’ as
claimed by the respondent; ‘that the* the observation of the adjudicating
authority that the refund claim iz not firr.2 barred in light of the proviso to Section
11B is not correct, proper and legal. '

(i)  that the refund is arising out of Crder dated 29.08.2007 of the Hon'ble
CESTAT and therefore, the refund claim is required to be filed within one year
from the date of Order of the Hon'nle CESTAT latest by 28.08.2008 i.e. “relevant
date” as prescribed under Seciion 118 of the Act, whereas the instant refund
claim was filed by the respondent on 28.08.2018 i.e. after elapsing almost eleven
years from the date of decision of the Hon'ble CESTAT, which is beyond the
permissible time limit as pres=cribed under Section 11B(ec) of the Act. Therefore,
the refund claim is hit by the bar of limitation and the adjudicating authority has
sanctioned the refund claim erionaousiv vide impugned order.

(i)  Reliance placed on folicwing case laws:

- ITEL Industries — 2013 {296} £L.7 103 (Tt1. -- Bang.)
- Evershine Marbles & Expcrtess 2. i4d. — 2009 (245) ELT 398 (Tri. — Del.)

(iv)  Thus, the adjudicating =zuthiority has wrongly concluded that this is the
case of refund of duty and penaity paid ‘“under protest’, which does not attract
time limit to file the refund claim. Ever otherwise, it is considered that the
payment was made under protest, the said proiest can be said to have been
vacated. as soon as the order passed by the Hon'ble CESTAT. Thus, by this way
also the refund is hit by bar of limitation as provided under Section 11B of the
Act.

4. The respondent submittec Memorandum of Cross Obijections, inter alia,
contending as under:

(i) that the period of demand was involving from 16.03.1995 to 17.05.1995,
whereas the respondent had paid the same demand under protest and informed
to the department on 30.03.2005; that then question of unjust enrichment not

arise.

(i) that the grounds taken by the appellant — department cannot be said as
healthy ground but made only on grounds of imagination; that the Hon'ble
Tribunal held that the respondent was entitled to avail restricted Modvat credit at

Q/ Page 4 of 8
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Appeal No: V2/1/EA2/BVR/2019

the material time; that such payment made under protest was remained into force
since the decision given by the highet adthority; that the appeliate authority had
not decided the issue on merit but simply rejected the appeal filed by the
respondent and to avoid complication,. the respondent had paid the confirmed
duty along with interest; that the views taken by the department are not true and

- correct; that the Order dated 29.08.2007 of the Hon’ble Tribunal not served upon

to the respondent at the fnaterial- time ‘but-they received certified copy of the
same order dated 29.08.2007 after request made to the Hon’ble Tribunal.

(iii)  that the adjudicating authority has correctly and legally held that the refund
claim was not time barred in terms of Section 11B of the Act, that the ground -

mentioned with regard to the time limit of filing refund claim does not arise.

(iv)  that as per settled laws, the limitation period, if any, starts only from the
date of receipt of such order; that the relevant date for filing such refund claim
define as per Section 11B read with Explanation (B)(ec); that they received
certified copy of Order dated 29.08.2007 of the Hon’ble CESTAT on 09.08.2018

on their request; that therefore, the refund claim was not time barred.

(v)  that there are various case laws that whatever the payment of taxes paid
during the pendency of such issue before the various appellate authority, shouid
be considered as paid under protest.

5. Personal hearing in the matter was attended by S/Shri N. K. Maru and U.
H. Qureshi, Consultants on behalf of the respondent and reiterated the
submissions of cross objections already submitted and requested that the appeal
filed by revenue may be rejected.

6. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal and Memorandum of Cross Objections submitted by the
respondent. The issue to be decided in the instant appeal is whether in the facts
and circumstances of the present case, the impugned order passed by the
adjudicating authority sanétioning refund of Rs. 4,78,698/-, is correct or not.

7. | find that the respondent claimed refund of Rs. 4,78,698/- on 29.08.2018
by virtue of the Hon’ble CETAT, Ahmedabad Order No. A/2290 to
2321/WZB/AHD/07 dated 29.08.2007. Since, the refund is sanctioned in respect
of entire amount by the adjudicating authority, | find that the decision of the
Hon’ble CESTAT is followed. The dispute remains with regard to duty payment to

be considered under protest and refund hit by bar. ‘

7.1 |find that the appellant department submitted that the respondent had not
paid the duty at the time of assessment but paid after OIA issued, therefore, the

. payment cannot be considered as under protest in term of second proviso to
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Section 11B of the Act; that i rafune cigim was filed by the respondent on

28.08.2018 which is bevond tha purrrigiole time limit as prescribed under

Section 11B(ec) of the Act, thesaicse, hif by the bar of limitation and the appellant -

department relied on case lavs «f the Hannie CESTAT, SEZ,, Bangalore in case
of M/s. ITEL Industries reporizs as 2013 «=58) ELT 103 (Tri.-Bang.).

7.2 | find that the undispuie? ,c“ - that the refund claim in question was
filed under Section 11B of the Act by i rasgondent claiming refund of duty paid
under protest; that the said rafund cizimy was filed on the basis of the Hon'ble
CESTAT's Order dated 29.03.2307. él ietter understanding, | would like to
reproduce Section 11B of the Ac;, which {5 as under:

“SECTION 11B. Ciaimi for i=iumn’ « - duty and interest, if any, paid on such duty.
— (1) Any person clziming refund of any du'y of excise and.interest, if any, paid on such
duty may make an applicatior icr rsfund of such duty and interest, if any, paid on such
duty to the Assistant Commissicrier of Cer:*ra! Excise or Deputy Commissioner of Central
Excise before the expiry of one yezr from.the relevant date in such form and manner as
may be prescribed and the appiicaticn shali be accompanied by such documentary or
other evidence (including the doctments referred to in section 12A) as the applicant may
furnish to establish that the amourt of duty of excise and interest, if any, paid on such
duty in relation to which such rofunc is ciaimed was collected from, or paid by, him and
the incidence of such duty and inleiest, if iy, 53/ on such duty had not been passed on
by him to any other person :

Provided that where an anniicati: jor refund has been made before the
commencement of the Central Excises and Customs Laws (Amendment) Act, 1991, such
application shall be deemed to havs beern nade under this sub-section as amended by
the said Act and the same shall be deall witt: in accordance with the provisions of sub-
section (2) substituted by that Act :

Provided further that] the limifation :0of qne year shall not a_pply where any_duty
and interest_if any_paid on such duty has been paid under protest.

(2) If, on receipt of any such application, the Assistant Commissioner of Central
Excise or Deputy Commissioner of Cenfrai Excise is salisfied that the whole or any part
of the duty of excise and interest, if any, paid on such duty paid by the applicant is
refundable, he may make an order accordingly and the amount so determined shall be
credited to the Fund :

Provided that the amount of duiy of excise and interest, if any, paid on such duty as
determined by the Assistant Commissioner of Central Excise or Deputy Commissioner of
Central Excise under the foregcing provisions of this sub-section shall, instead of
being credited to the Fund, be paid fo the applicant, if such amount is relatable to —

(a) rebate of duty of excise on excisable goods exported out of India or on
excisable materials used in the manufacture of goods which are exported out
of India;

(b) unspent advance deposits lying in balance in the applicant’s account current

maintained with the Principal Commissioner of Central Excise or
Commissioner of Central Exciss;

(c) refund of credit of duty paid on excisabie goods used as inputs in accordance
with the rules made, or any notification issued, under this Act,

(d) the duty of excise and interest, if any, paid on such duty paid by the
manufacturer, if be had not passed on the incidence of such duty and
interest, if any, paid on such duty tq any other person;

(e) the duty of excise and interest, if any, paid on such duty borne by the buyer,
if he had not passed on the incidence of such duty and interest, if any, paid
on such duty to any other person;

4] the duty of excise and interest, if any, paid on such duty borne by any other
such class of applicants as the Central Government may, by notification in
the Official Gazette, specify :

Provided further that no notification under clause (f) of the first proviso shall be
issued unless in the opinion of the Central Government the incidence of duty and interest,
if any, paid on such duty has not been passed on by the persons conqemed to any other
person.

(3) Notwithstanding anything to the contrary contained in any judgmem_t, decree,
order or direction of the Appellate Tribunal or any Court or in any other provision of this
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Act or the rules made thereunder or any other law for the time belng in force, no refund
shall be made except as provided'in sub-sectlon (2).

(4) Every notification under clause 69 of thie first proviso to sub-section (2) shall
be laid before each House of Parliament,.if it lsﬂsﬂtlng* as soon as may be afier the issue
of the notification, and, if it is not sitting, within seven days of its re-assembly, and the
Central Government shall seek the appraval of Parliament to the notification by a
resolution moved within a period of fifteen days beglnnlng with the day on which the
notification is so laid before the House of.the -People and if Parliament makes any
madification in the notification or directs that the notification should cease to have effect,
the notification shall thereafter. haveseffect-only in such modified form or be of no effect,
as the case may be, but w:thout prejudlce to ) the, valldlty of anythmg previously done
thereunder.

{5 For the removal of doubts, it is hereby declared that any notification issued
under clause (f) of the first proviso to sub-section (2), including any such notification
approved or modified under sub-section (4), may be rescinded by the Central
Government at any time by notification in the Official Gazette.] ‘

Explanation. — For the purposes of this section, -
(A) “refund” includes rebate of duty of ¢ &xcise on excisable goods exported out of
India or on excisable. materials used in the manufacture of goods which are
exported out of India; :
(B) “relevant date” means, -
(a) in the case of goods exported out of India where a refund of excise
duty paid is available in respect of the goods themselves or, as the
case may be, the excisable materials used in the manufacture of
such goods, -
() if the goods are’ exported by sea or air, the. date on
which the ship or the aircraft in which such goods are
loaded, leaves India, or
(ii) if the goods are exported by land, the date on which such
qoods pass the frontier, or
(iif) if the goods are exported by post, the date of despatch of
goods by the Post Office concerned to a place outside India;
(b) in the case of goods returned for being remade, refined,
reconditioned, or subjected to any other similar process, in any
factory, the date of entry into the factory for the purposes aforesaid;
(c) in the case of goods to which banderols are required to be affixed if
. removed for home consumption but not so required when exported
outside India, if returned to a factory after having been removed from

such factory for export out of India, the date of entry into the factory;

(d) in a case where a manufacturer is required to pay a sum, for a
certain period, on the basis of the rate fixed by the Central
Government by notification in the Official Gazette in full discharge of
his liability for the duty leviable on his production of certain goods, if
after the manufacturer has made the payment on the basis of such
rate for any period but before the expiry of that period such rate is
reduced, the date of such reduction;

(e) in the case of a person, other than the manufacturer, the date of
purchase of the goods by such person;

(ea) in the case of goods which are exempt from payment of duty by a
special order issued under sub-section (2) of section 5A, the date of
issue of such order;

(eb) in case where duty of excise is paid provisionally under this Act or
the rules made thereunder, the date of adjustment of duty after the
final assessment thereof, _

. (ec)  in case where the duty becomes refundable as a consequence of
Judgment, decree, order or direction of appellate authority, Appellate
Tribunal or any court, the date of such judgment, decree, order or
direction;

i) in any other case, the date of payment of duty.”

7.3 In view of the above, it can be seen that the second proviso to Section
11B expressly provides that the limitation of one year shall not apply where any
duty has been paid under protest. Now, where a person proposes to contest his
liability by way of appeal, revision or in the higher courts, he would naturally pay
the duty, whenever he does, under protest. | thus find that the duty paid under

‘protest, period of limitation -i.e. one year is not applicable in the present case. |
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find that the respondent is entiti~d e the {Qer{eﬁt of second proviso to Section 11B -
of the Act. These vieWs are supooried i the decision of the Hon’ble High Court

of Punjab & Haryana in casa ~f *v".'é‘ Swi‘*’* Lands Ltd. reported as 2017 (6) GSTL .
21 (P & H) and decision of the Mon'bis .

case of Kisan Cooperative Sut: ﬂ"*;-?'.‘r-'

141 Court of Judicature at Allahabad in
v Lid. reported as 2018 (8) GSTL 365
(AlL). 1 find that the adja,,diw’“m P “An ‘ By correctly heid that the refund claim
in question is not time barrad in (zrve o) ¢ »:ntion 11B of the Act, after considering

the submission dated 26.11.24¢8 of ihe rezpondent in reply to deficiency cum

n.

show cause notice daisd 16.74. 2715 izrund for rejection of the said refund claim

treating as time barred.

7.4 | further find that the cade iaw of 15 Hen'ble CESTAT SEZ, Bangalore in
case of M/s. ITEL Industries repored as ::,O a_3 (296) ELT 103 (Tri.-Bang.) cited by
the appellant department is not relevant in the present case as the same has
been reversed by the Hon'bis: High Couwri of Kerala reported as 2014 (301) ELT
288 (Ker.), wherein held as uridzr:

“9. In the present case computation of periacd of one year with reference to the relevant
date is not an issue for adjudication as the very case of the appellant is such period of
limitation, i.e. one year, is not applicable tc kis case as the duty was paid under protest.
Since the duty paid by the applicant was subseguent to 20-3-1991, he is entitled to the
benefit of second proviso to Segtion 11B, thergfore the Tribunal was erroneous in seftting
aside the order of the first appellate_authority which granted the benefit to the applicant.
Accordingly, the appeals deserves o ba allcwad and allowed sustaining the order of the
first appellate authority.” -

8. In view of the above discuasion, | do not find any infirmity in the impugned
order and the appeal filed by ihe appeliant department is rejected.

Q. tiedl gRI g #1 TS ardia B FueRT SwRied aiid Q fbar s 1

9. The appeal filed by the appellarni stands disposed off in above terms.
rj'f»':' i T'i“{'(ll
BT &WA/ \\\“\o)
@7) S (GOPI NATH) ¥
AT T AT Commissioner (Appeals)
By RPAD LT TR
To,
(i) The Commissioner, (i) Sgdd,
Central GST & Central Excise, <Y q&d JAT HI
~ Bhavnagar. wd P I P,
(i) M/s. Vijay Steel, 207-209, GIDC-Hi, | (ii) B. fadorg Wi, F0%0-0R, SaMSaldt-I),
Sihor, Pin — 364 240 Rk, o - 38% o.
gfa: |
(1) WY GOF REd, 3419 g 9 9a1 &) Td B9 IdIG Yo, HeHGEIG
&7, IgHEIEIG @) SF®R 3 |

2) ERD K, B4R 9% 9 1 B, HUSH: HIGATR-I, HIGTR Bl HaD
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