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ftV4tT1,3ilctd (3ii), 'uicik ccii'u '4lc1 / 

Passed by Shn Gopi Nath, Commissioner (Appeals),Rajkot 

T 3pix3iiai/ rc1 3iiicti/ I'rc1/ ii3iic1, rAei .c4.iI 

I,P1'*1( / '1IJ1iIt / TtttlW1NI FtIC1 13i I *,ttIlci: / 
Arising out of above mentioned 010 issued by Additional/Jo nt/Deputy/Assistant Commissioner, Central Excise/ST I GST, 

Rajkot/Jamnagar/Gandhidham 

rj &lii1 T 1Wt 1T /Name&Address of theAppellants&Respondent :- 

MJs.Vijay Steel, 207-209, GIDC-ll, Sihor, Bhavnagar-364240. 

r 3I1T(3{'lt) c-qç i1lYci d' 4j lIp / iWIE 3r(fti1 ,j, l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) lT tF 3c1k i e'lqiq,'t 3itftI f q,jui  i gf 3ltft, ioi jc-ii 3I1I1oI ,1944 *r W 35B 
3tr3iil1ai, 1994gr86 3ciWTl4 l/ 

ppea1to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) e41q(ul aw*.i ö-çi )f 11 flJT i, 1 ic.II.1 Icb'( f 1w , 
seici' i2, 31V. t, 4l t 5IIt 11L( I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, RK Purani, New Delhi in all 
matters relating to classification and valuation. 

(ii) '.ir4t 1(a) iv 34 3 )f j qIch(  3t4h?Rr  
c)t q1'rpT 4 l,Ar?kl oofl1 T1'F tjjI*  1/ 

To the West regional bench of Customs, Fve'se & Service Tax Appellate Tribunal (CESTAT) at. 2' Floor, Bhaiunali 
Bhawan,. Asarwa Ahmedabad-3&1016 in case of appeals other than as mentioned in para- 1(a) above 
3tr mqui i 1T 3IftW jr 4R 1TF g T (3 1aiiqft, 2001,i 1r 6 I 
IhMd V EA-3 TTii1i I 5TPWiI1I, I5cMJ *I1I, 

Tar t i1TT 3fl idllql vrur ,,e,'j.ii, 5 r 3I ,5 T 50 V i 3IT 50 - 3dbi 
r: 1,000/- 5,000/- wk 3mT 10,000/- I IWifli T r 5tl 14WtCI lT ldldI1, 

jJqq  .tI1ecrt 
RI lI Fff tli1I I ici jq T diiIc1I.1, 3 lTT I ti T tt1ci .fl4vW  r IIT 1r 
I i'iai 3flT(t3fl) Vjji-tfl*T50O/- TftMd TT7TT I! 

The appeal to the Appellate Tribunal shall be filed in auadruplicate in form EA-3 / as ørescribed under Rule 6 of Central 
Excise 1Appealj RuThs, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1000/- Rs5000/-, Rs10 000/- where amount of dutydemand/interest/ penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
aiiove 50 Lac respectively in the form of crossed bank draft in favour of Asst Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of thep1ace where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3l'flr 3PfT, 1 311I11d1,1994 f tIRT 86(1) * atciilci tlgtq,'t ld1cne, 1994, i 1T 9(1) i 
citkl M5 S.T-5 P1I4t * *1 ;5(r et.1 lll1 3 1  . ttàr *c f 3l4 r ll t1 * 
(ftdØ1 it (iiil v ioiiPhi tlI')_3l * T V i i 'lctii *1 flT ,1EI *r IPT 3fl 

iirn RTI V 5 Zr 3 I,5 qtT Zr 50 31ZZ1 50 qV 3T1 t T: 1,000/- 
5,0001- 3T 10,000/- tl ZT lWiItcj r *r q1 r ti 1tiWti i oiiii, t)i 3l1r 

nr i 'tiq' 'tl*it' i 3fr *i f qi 5l1 YIIcI #i 1Z (.I'(I 1iZT 3flTI 
I tI4t1LlcI iqc T JRIT51, *13w lTT * TT utlf t 'tFuIc1 t4leflc( .rqi,qIq,ui  *F TIT 1TT I 7l 3lTT 

(t 3th) i fiv 3ir-qi I1 5001- i1iiIci i r r irri/ 

The appeal under sub section (1) of Section 86 of the Finance Ac 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shalll,e certified copy) and should be accompanied by a fees of l<s. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceedingRs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & unteresi demanded & penal(y levied is more than fifty Lakhs rupees, m the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of ncmimated Public Sector Bank of the place 

of Tribunal is situated. f Application made for grant of stay shall be accompanied by a fee of Rs.500[-. 

(B) 



(i) 

(C) 

(i) 

fff 3i111ioi,1994 l tW86 t31Ri3'((2 (2A; JIt 3Pfr tcu*i. iii, 1994, c11JT 9(2) 

jcM R1 iftlT 3iTT t tie$d1 ei (3r 1 t.: r cifiir Fot tiilv) 39W eciiu tii 31913mdT 
aI3 rt tT1i  *3fl I1R 

The appeal under sub section (2) and (2A) of I &ctc' R Fnauce Act 1994, shall be filed in For 91.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax R'iies, 1994 rhall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Ey.cis' (ipp"a3s ot which shall be a certified copy) and copy of the order 
passed by the Comnussionerauthoriz.ing 1!'d Asg.. €c- "tcri1 o' Deputy Commissioner of Central Excise/ Service 
Tax to file the appeal before the Appellate Tiira3 

 çqJ oi4t 3r(L I3 i,oi *i ic 311c1J1 1944 
tti1353, 3l1w, i1c.ril £3   * T7,*Ur, 
iIq,ui• 3i T1 ,sc44i /I 10 (10%), fit V èølI 1t1ci , 1T J1Io1I, iT c1 

L41I Ild , ;r 3jdJdij i lW, 41 ' 1T 3I1 li*l 3i'1r ifti  tflT*3Tlsi ] 
Tich TlVPTiTFU' II1e4 

(i) IR11 
(ii) àc itti1 
ciii) r:ri 
- n4 UT  I RT siiei RT . 2) 1Vr 2014 311 lft 314T 9I1I i 

litii -tdjj  33 WfitI/ 
For an appeal to be ified before the CESIAT, under Section 35F of the Central Excise Act 1944 which is also made 
applicable to Service Tax under Section 83 of the Flnarice Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or du'y and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-depösit pydble would be subiect to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demamed" shall include : 
i) amount determined under £ecfion 11 i) 

amount of erroneous Cenvat Credit &ulcn; 
amount payable under Rule f of the Cinvat Credit Rules 

- provided further that the provisions a' this Section slid not apply to the stay application and appeals pending 
before any appellate authority prior to the coiroencement of °ie Finarce (No.2) Act, 2014. 

3lT: 
Revision ayphcation to Government of India , 

oiie 4f -vrr tic 3iIlfr,1994 lttRT35EE M'(ç 31Ifl1 
,ttIci, iii 5lUI 3111  tT 7TUTT, f,fi II1171 ftt2   q.j cr r, ng i*, i$ I?1'i-ii000i, 

I;iTziiIIMi / 
A revision application lies to the Under S'r'utary, to the Government of India, Revision Application Unit. Ministry of 
Finance, Department of Revenue, 4th Floor. Jeevan Deep Biiilding Parliament Street, New LJe1hi-110001, under Sec'cion 
35EE of the CEA 1944 in respect of the following case, govern -ct be tirst proviso to sufrsection (1) of Section-35B ibid 

1ftmi k . 5I ii r 
 r 1i lTl v g ij * qi.dIji,,c c, UT I   T  
¶ft *twi rr i jtti i p 4ii 
In c'ce of any loss of goods, where the Itiss occurs in transit tror.t a lactory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) 1 (I) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the gcods which are exported to any cocntryor territory outside India. 

(iii) r $iicui IrEIlT i 11T' T' jEW Ufr IiII I5TT TZIT I / 
In case of ods exported outside India export to Nep'J or'Tlht.tan without payment of duty. 

(iv) i c'1ICi d1diJoi fV q1 #ilt iT 311fiei V Ifla'i * c1cf 11T t 1l 
31 3fltT 311r(3) *qt,u IT 3t1bIUTF ço. 2).998 cF RT 109 * UW 1ci * c1I5 31VUT tiaiicii) 

Credit of any duty allowed to be utili7ed towards payment at oxcixe duty on final products under the provisions of this Act 
or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

(v) s3 TEA-8k tc'kl 
3fl Urj3 

iiiui *T3cMIe 1944 TIR1 35- Tltci   3*11R1 *fttRTR 
6IJ T.flII/ 
The above application shall be made in duplicate in Fonn No. EA-8 as specified under Rule,9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-E of CEA, 1944, under Major Head of Account 

(vi)  
11f ft$doj  4IT V T 3 ci4 2010/- AI(j1.1 1J awr 3 jea vi ri q-4 .'qic,t t 

tqi000 f 

The revision appli&tion shall be accompanied by a fee of Es. 200J- where the amount involved in Rupees One Lac or less 
and Es. 1000/- where the amount involved is more than Rupees One Lan 

(1) 11f 3111 311frUi1*tdiian T13TT1 1Rij1t, i4i r*It fl1iciIi 
r 1t fT q Rt 1r siil ftr r ir 4 3flT fi 

iiRri ri / In ease, if the order covers vanousnumbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt As the case may be, is filled to avoid sciiptoria work if exdsingRs. I lakh fee of Rs. 100/- for each. 

(E) iIli iii 3loi, 1975,*39ft-I*3 3T1T 6.50 TT 
-'cltqi1 1cuiiuuei / 

One copy of app11cat10n or O.LO. as the case may be, and the order of the adjlldicating authority shall bear a court fee 
stamp of Rs.6.Tas prescribed under Schedule-I in terms of 11w Court Fee Act.1975, as amended. 

(F) fT , *Pr rtuc i 34r iuiI  (U11 II) Iieiici$, 1982 C1çf VU 3t lt11c1 iii'ic'i 
Td.f1 I1ft r31 tI1T 3iI'1c1 1PTi I11iTII / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3ti 3TlI IcII Ult 31tft Iie1 'H6tuild c.'.ii'i,  IT3T 3 icfl.iciJ lIc1Ik,il * lv, 3l'llcsfl li,4i àiic 
www.cbec.govin Ult I / 
For the elaliorate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the Departmental website www.cbec.gov.in  



Being aggrieved with the impugned order, the appellant - department 
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Appeal No: V2/1/EA2/BVR/2019 

:: ORDER IN APPEAL:: 

The present appeal No. V2/ i/EA2/BVR/2019 has been filed by Assistant 

Commissioner, CGST Division, Bhavnagar-i, Bhavnagar on behalf of the 

Commissioner, Central GST a Central Excise, Bhavnagar (hereinafter referred 

to as. "department") in pursuane of thdirection and authorization issued 

under sub-Section (2) of Section 35E of the Central Excise Act, 1944 against 

Order-in-Original No. R-53/Refund/2018-19 dated 28.11.2018 (hereinafter 

referred to as 'impugned order') passed by the Assistant Commissioner, CGST 

Division Bhavnagar — I, Bhavnagar (hereinafter referred to as 'the adjudicating 

authority') in the case of M/s. Vijay Steel, 207-209, GIDC-ll, Sihor, Pin — 364 

240 (hereinafter referred to as "the respondent"). 

2. Brief facts of the case are that the respondent was engaged in 

manufacture of Angle/Channels/Bars etc. and availing deemed modvat credit on 

ingots and re-rolling materials originated from breaking up of ships in terms of the 

Government of India's Order No. TS/36/94-TRU dated 01.03.1994 issued under 

erstwhile provisions of Rule 57G(2) of the. erstwhile Central Excise Rules, 1944 

(hereinafterreferred to as 'the Rules'). Show Cause Notices were issued to the 

respondent proposing to disallow deemed modvat credit of Rs. 4,35,698/- and 

also proposed penal action. The said SCNs were adjudicated by the Deputy 

Commissioner of Central Excise, Bhavnagar vide 010 No. 133-160/2004 dated 

28.06.2004, wherein he disallowed the deemed modvat credit wrongly taken and 

utilized by the appellant under Rule 571 of the Rules read with Section 1 IA and 

Section 38A of the Central Excise Act, 1944 (hereinafter referred to as 'the Act') 

and imposed penalty of Rs. 43,000/- under Rule I73Q(I) of the Rules read with 

Section 38A of the Act. Being aggrieved, the respondent preferred appeal before 

the Commissioner (Appeals), Rajkot who vide OIA No. 305 to 320/2004/84 to 

99(BVR)/Commr(A)/Raj dated 30.11.2004 upheld the said 010 dated 

28.06.2004. The respondent vide letter dated 22.02.2005 and 30.03.2005 

informed to the department that they had made payment/reversal of duty and 

penalty under protest. The respondent preferred Appeal No. E1610/2005 before 

the Hon'ble CESTAT, Ahmedabad against the said OIA dated 30.11.2004, the 

Hon'ble CESTAT, Ahmedabad vide Order No. A12290 to 2321/WZB/AHD/07 

dated 29.08.2007 had set-aside the OlA dated 31.11.2004 of the Commissioner 

(Appeals), Rajkot and allowed the appeal of the respondent with consequential 

relief. Accordingly, the respondent filed refund claim of Rs. 4,78,698/- (Rs. 

4,35,698/- towards credit and Rs. 43,000!- towards penalty) which was 

sanctioned vide impugned order by the adjudicating authority. 



preferred present appeal, Iflti a. on 'the kflowing grounds: 

(I) that the adjudicating ity h rrod in sanctioning the refund of Rs. 

4,78,698/-; the refund claim w; ovmd under Section 11 B of the Central 

Excise Act, 1944 (hereinaft& referreci 'the Act'); that the respondent had 

made payment of duty and pr: y.cv decision in appeal filed before the 

Commissioner (Appeals) and not at ''he trne of assessment, therefore, the 

payment, by no stretch of imagination, ar be considered as 'under protest' as 

claimed by the respondent; that thE, the observation of the adjudicating 

authority that the refund claim not tirr barred in light of the proviso to Section 

11 B is not correct, proper and eqi. 

(ii) that the refund is adsir out of Orier dated 29.08.2007 of the Hon'ble 

CESTAT and therefore, the r&ind ciam s. required to be filed within one year 

from the date of Order of the Hon'hle CESTAT latest by 28.08.2008 i.e. "relevant 

date" as prescribed under Section 11 B of the Act, whereas the instant refund 

claim was filed by the respondent on 2808.2018 i.e. after elapsing almost eleven 

years from the date of deciskin. of the Hon'ble CESTAT, which is beyond the 

permissible time limit as prescdbed under Section 11 B(ec) of the Act. Therefore, 

the refund claim is hit by the bar of hrnitation and the adjudicating authority has 

sanctioned the refund claim enon'oLsiy vide impugned order. 

(iii) Reliance placed on following case laws: 

ITEL Industhes — 2013 (296) ELT 103 (Tn. -- Bang.) 
Evershine Marbles & Expertcs P. Ltd. — 2009 (245) ELI 398 (Tn. — Del.) 

(iv) Thus, the adjudicating uthority has wrongly concluded that this is the 

case of refund of duty and penafty paid 'under protest', which does not attract 

time limit to file the refund claim. Even otherwise, it is considered that the 

payment was made under protest, the said protest can be said to have been 

vacated as soon as the order passed by th Hon'ble CESTAT. Thus, by this way 

also the refund is hit by bar of limitation as provided under Section 11 B of the 

Act. 

4. The respondent submitted Memorandum of Cross Objections, inter alia, 

contending as under: 

(I) that the period of demand was involving from 16.03.1995 to 17.05.1995, 

whereas the respondent had paid the same demand under protest and informed 

to the department on 30.03.2005; that then question of unjust enrichment not 

arise. 

(ii) that the grounds taken by the appellant — department cannot be said as 

healthy ground but made only on grounds of imagination; that the Hon'ble 

Tribunal held that the respondent was entitled to avail restricted Modvat credit at 
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Appeal No: V2/1/EA2/BVR/2019 

the material time; that such payment made under protest was remained into force 

since the decision given by the higheaUthority; that the appellate authority had 

not decided the issue on mert but simply rejected the appeal filed by the 

respondent and to avoid complication,, the respondent had paid the confirmed 

duty along with interest; that the views ken by the department are not true and 

correct; that the Order dated 29.08.2007 of the Hon'ble Tribunal not served upon 

to the respondent at the aterial time bitthey received certified copy of the 

same order dated 29.08.2007 after request made to the Hon'ble Tribunal. 

(iii) that the adjudicating authority has correctly and legally held that the refund 

claim was not time barred in terms of Section 11 B of the Act; that the ground 

mentioned with regard to the time limit of filing refund claim does not arise. 

(iv) that as per settled laws, the limitation period, if any, starts only from the 

date of receipt of such order; that the relevant date for filing such refund claim 

define as per Section 11 B read with Explanation (B)(ec); that they received 

certified copy of Order dated 29.08.2007 of the Hon'ble CESTAT on 09.08.2018 

on their request; that therefore, the refund claim was not time barred. 

(v) that there are various case laws that whatever the payment of taxes paid 

during the pendency of such issue before the various appellate authority, should 

be considered as paid under protest. 

5. Personal hearing in the matter was attended by S/Shri N. K. Maru and U. 

H. Qureshi, Consultants on behalf of the respondent and reiterated the 

submissions of cross objections already submitted and requested that the appeal 

filed by revenue may be rejected. 

6. I have carefully gone through the facts of the case, the impugned order, 

grounds of appeal and Memorandum of Cross Objections submitted by the 

respondent. The issue to be decided in the instant appeal is whether in the facts 

and circumstances of the present case, the impugned order passed by the 

adjudicating authority sanctioning refund of Rs. 4,78,698/-, is correct or not. 

7. I findthat the respondent claimed refund of Rs. 4,78,698/- on 29.08.2018 

by virtue of the Hon'ble CETAT, Ahmedabad Order No. A/2290 to 

2321/\NZB/AHD/07 dated 29.08.2007. Since, the refund is sanctioned in respect 

of entire amount by the adjudicating authority, I find that the decision of the 

Hon'ble CESTAT is followed. The dispute remains with regard to duty payment to 

be considered under protest and refund hit by bar. 

7.1 I find that the appellant department submitted that the respondent had not 

paid the duty at the time of assessment but paid after OIA issued, therefore, the 

payment cannot be considered as under protest in term of second proviso to 
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Section 11B of the Act; that ws filed by the respondent on 

28.08.2018 which is bevoid th time limit as prescribed under 

Seàtion 11 B(ec) of the Act, theretc're, hit .w the bar of limitation and the appellant 

department relied on case la'' of the n'be CESTAT, SEZ,, Bangalore in case 

of M/s. ITEL Industries repor& a 2)1;3 96) ELT 103 (TrL-Bang.). 

7.2 I find that the undkpuc c: that the refund claim in question was 

filed under Section 1 lB of the Ac by spondent claiming refund of duty paid 

under protest: that the said r1ind 'as filed on the basis of the Hon'ble 

CESTAT's Order dated 29.O.2O7. Fr better understanding, I would like to 

reproduce Section 116 of the AGt, whch as under: 

"SECTION 1 lB. Claim for reIunc & duty and interest, if any, paid on such duty. 
— (1) Any person claiming refr;L/ of any du'y of excise and. interest, if any, paid on such 
duty may make an application fQr r;fund .c.sf such duty and interest, if any, paid on such 
duty to the Assistant Commissioner of Cec4ri! Excise or Deputy Commissioner of Central 
Excise before the expiry of one yr from the relevant date in such form and manner as 
may be prescribed and the appiicaticn shall be accompanied by such documentary or 
other evidence (including the 'Jocuments referred to in section l2A as the applicant may 
furnish to establish that the anourt of duty of eAcisc and interest, if any, paid on such 
duty in relation to which such rofnd is claimod was collected from, or paid by, him and 
the incidence of such duty and inarest, if y paid on such duty had not been passed on 
by him to any other person 

Provided that where n anoijca: icr refund has been made before the 
commencement of the Central Excises and CustQms Laws ('Amendment,) Act, 1991, such 
application shall be deemed to have beor, "iade under this sub-section as amended by 
the said Act and the same shall be dealt with in accordance with the provisions of sub-
section (2) substituted by that Act 

Provided further thati the limitation .of QflO year shall not app/v where any duty 
and interest, if any, paid on such duyJas been paid under protest.  

(2) If, on receipt of any such application,, the Assistant Commissioner of Central 
Excise or Deputy Commissioner of Central Excise is satisfied that the whole or any part 
of the duty of excise and interest, if any, paid on such duty paid by the applicant is 
refundable, he may make an order accordingly and the amount so determined shall be 
credited to the Fund: 

Provided that the amount of driy of excise and interest, if any, paid on such duty as 
determined by the Assistant Commissioner of Central Excise or Deputy Commissioner of 
Central Excise under the foregoing provisions of this sub-section shall, instead of 
being credited to the Fund, be paid to the applicant, if such amount is relatable to — 

(a) rebate of duty of excise on exciaehte goods exported out of India or on 
excisable materials used in tbe mersufecture of goods which are exported out 
of India; 

(b) unspent advance deposits lying in balance in the applicant's account current 
maintained with the Principal Commissioner of Central Excise or 
Commissioner of Central Excise: 

(c) refund of credit of duty paid on excisable goods used as inputs in accordance 
with the rules made, or any notification issued, under this Act; 

(d) the duty of excise and interest, if any, paid on such duty  paid by the 
manufacturer, if he had not passed on the incidence of such duty and 
interest, if any, paid on such duty tq any other person; 

(e) the duty of excise and interest, if any, paid on such duty borne by the buyer, 
if he had not passed on the incidence of such duty and interest, if any, paid 
on such duty to any other person; 

(f) the duty of excise and interest, if any, paid on such duty borne by any other 
such class of appllcants as the Central Government may, by notification in 
the Official Gazette, specify: 

Provided further that no notification under clause (f) of the first proviso shall be 
issued unless in the opinion of the Central Government the incidence of duty and interest, 
if any, paid on such duty has not been passed on by the persons concerned to any other 
person. 

(3) Notwithstanding anything to the contrary contained in any judgment, decree, 
order or direction of the Appellate Tribunal or any Court or in any other provision of this 
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Act or the w!es made thereunder or any other law for the time being in force, no refund 
shall be made except as providedinsub-section (2). 

(4) Every notification under clause () if the first proviso to sub-section (2) shall 
be laid before each House of Parliament,. if it is sitting, as soon as maybe after the issue 
of the notification, and, if it is not sitting,' with7n seven days of its re-assembly, and the 
Central Government shall seek the approval of Parliament to the notification by a 
resolution moved within a period bf fifteen days beginning with the day on which the 
notification is so laid befoce the HQuse. of4he People and if Parliament makes any 
modification in the notification or directs that the notification should cease to have effect, 
the notification shall thereafter ha.ve-effect oiin such modified form or be of no effect, 
as the case may be, but without prejudice, to validity of anything previously done 
thereunder. 

(5) For the removal of doubts, it is hereby declared that any notification issued 
under clause (I) of the first proviso to sub-section (2), including any such notification 
approved or modified under sub-section (4), may be rescinded by the Central 
Government at any time by notification in the Official Gazette.) 

Explanation. — For the purposes of this se,ction, - 
(A) 'refund" includes rebate of duty of excise on excisable goods exported out of 

India or on excisable. materials used in the manufacture of goods which are 
exported out of India; 

(B) "relevant date" means, - 
(a) in the case of goods exported out of India where a refund of excise 

duty paid is available in respect of the goods themselves or, as the 
- case may be, the excisable materials used in the manufacture of 

such goods, - 
(1)	 if the goods are exported by sea or air, the date on 

which the ship or the aircraft in which such goods are 
loaded, leaves India, or 

(ii) if the goods are exported by land, the date on which such 
goods pass the frontier, or 

(iii) if the goods are exported by post, the date of despatch of 
goods by the Post Office concerned to a place outside India; 

(b) in the case of goods returned for being remade, refined, 
reconditioned, or subjected to any other similar process, in any 
factory, the date of entry into the factory for the purposes aforesaid; 

(c) in the case of goods to which banderols are required to be affixed if 
removed for home consumption but not so required when exported 
outside India, if returned to a factory after having been removed from 
such factory for export out of India, the date of entry into the factory; 

(d) in a case where a manufacturer is required to pay a sum, for a 
certain period, on the basis of the rate fixed by the Central 
Government by notification in the Official Gazette in full discharge of 
his liability for the duty leviable on his production of certain goods, if 
after the manufacturer has made the payment on the basis of such 
rate for any period but before the expiry of that period such rate is 
reduced, the date of such reduction; 

(e) in the case of a person, other than the manufacturer, the date of 
purchase of the goods by such person; 

(ea) in the case of goods which are exempt from payment of duty by a 
special order issued under sub-section (2) of section 5A, the date of 
issue of such orde, 

(eb) in case where duty of excise is paid provisionally under this Act or 
the rules made thereunder, the date of adjustment of duty after the 
final assessment thereof 

(ec) in case where the duty becomes refundable as a consequence of 
judgment, decree, order or direction of appellate authority, Appellate 
Tribunal or any court, the date of such judgment, decree, order or 
direction; 

(f) in any other case, the date of payment of duty." 

7.3 In view of the above, it can be seen that the second proviso to Section 

116 expressly provides that the limitation of one year shall not apply where any 

duty has been paid under protest. Now, where a person proposes to contest his 

liability by way of appeal, revision or in the higher courts, he would naturally pay 

the duty, whenever he does, under protest. I thus find that the duty paid under 

protest, period of limitation i.e. one year is not applicable in the present case. I 

Page 7 of 8 



case of Kisan Cooperatvè S 

(GOPI NATH) 
Commissioner (Appeals) 

By RPAD 
To, 
(I) The Commissioner, 

Central GST & Central Excise, 
Bhavnagar. 

(i)  

___ 

fl.11R 

(ii) M/s. Vijay Steel, 207-209, GlDC-ll, 
Sihor, Pin — 364 240 

I1l1-ll, (ii) 1. 1'.,ig 
fp — 

ot9-o5, 

find that the respondent is en k th rnefit of second proviso to Section 11 B 

of the Act. These views are s po'ted thi decision of the Hon'ble High Court 

of Punjab & Haryana in caxT 3:i Lands Ltd. reported as 2017 (6) GSTL 

21 (P & H) and decision of th Cort of Judicature at Allahabad in 

Ltd. reported as 2018 (8) GSTL 365 

(All.). I find that the adjudic  nI tu s correctly heid that the refund claim 

in question is not time barred ms 'r.tion 11 B of the Act, after considering 

the submission dated 26.11 S of th pondent in reply to deficiency cum 

show cause notice dated 16:: 2iS fr rejection of the said refund claim 

treating as time barred. 

7.4 I further find that the c w of hon'ble CESTAT, SEZ, Bangalore in 

case of M/s. ITEL Industries ored as 2013 (296) ELT 103 (TrL-Bang.) cited by 

the appellant department Ls not relevot in the present case as the same has 

been reversed by the Honbte h'gh Co,.r of Kerala reported as 2014 (301) ELT 

288 (Ker.), wherein held as irdv: 

9. In the present case computation of period of one year with reference to the relevant 
date is not an issue for adjudication as the very case of the appellant is such period of 
limitation, i.e. one year, is not applicable to ts case as the duty was paid under protest. 
Since the duty paid by the applicant was  subsequent to. 20-9-1991, he is entitled to the 
benefit of second proviso to Section liB P;er9fore the Tribunal was erroneous in settinq 
aside the order of the first appellate authoc#jt.which granted the benefit to the applicant.  
Accordingly, the appeals desev's to be a'fcw&i and allowed sustaining the order of the 
first appellate authority." 

8. In view of the above discussion,, do not find any infirmity in the impugned 

order and the appeal filed by the appelnt department is rejected. 

S. 14'd'9Rl ci4,1,qi '3llcilI 

9. The appeal filed by the appellant stands disposed off in above terms. 

4Ti, 

(1) 1R 1 '3ildz1, 5PT 'c1l 1 {14 'dcc 'd?, cK 
, 34l6Ht ii*a  

(2) (lqcp a1Ictc1, ccj , LJJ 1lc1-1'N -1, Jlc11N 3iK1l.&lc4 

PIl 
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