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BHV-EXCUS-000-APP-234-2019
G T AT/ SR Fe i ardig /
Date of Order: 21.102019 Date of issue: 21.10.2019

st ardy amer, 3rgeFa (3rdiew), Tere g@ T aRe /
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

I IR IR HY G/ ST TETAT TG, S 3G Yo/ T/ vaaara,
ToIE | IR mtﬁvmmswﬁ@amaymr#qﬁa: / :
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

6 g ANaHAT&UTAEEr 7 A U9 931 /Name&Address of theAppellants&Respondent -
M/s.Dada Earth Movers, Plot No.27, Opp: Shakti Nivas, Pragati Society, Ghogha Road, Bhavnagar.Gujarat

38 HeRI(dIe) F AfAT F1g cufT AefRd a8 F Sord mitwly / aiftror 3w 3rdier gR & Jehal 81/
Any person aggrieved by this Order-in-Aeral may file an appeal to the appropriate authority in the following way.

(A) A e I 3R Y U Jara e sariteRor & wiY i, S 3ee e afvan 1044 Y an 358
& s va faw Rfs, 1994 61 ORT 86 ¥ Hadia e J9Te B o e & I

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

@ FIHROT HeAiFa § Foalota Gl AN QT Yo, Feald SeIGe Yo Ta [araT el saranitster £ iy ¢is, aw
Salle o 2, . . A, 7 R, F i et afge 1/ .

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

(@)  39Ed yRede 1(a) # qaTC 70 el F Irarar A9 Ff I WA Yok FAT IY1E Yooh Ud FaET T saraieEor
@éz)@rqﬁmaﬁaﬁlﬁm,,aj%ﬁaaa,agmﬁimmﬁm— 3¢ooteamy i T TrfRw I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2« Floor, Bhaumali

Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above .
L HONT ST ¥ wHe e & & AT FAT 300G LR (ie)RaEe, 2001, F BTA 6 F g
@) Rreifee R o1 go EA-3 ¥ 9 afiet 3 2ot R ST SR | 3o A HT W 297 T WY 5 e, ST e e B HT

saTat Y Afer 3R ST AT FHT, TIC 5 A AT IHA HA,S5 A YT AT 50 AW TIT e A1 50 A ¢ J AOwR g A
F: 1,000/~ TR, 5,000/~ F9A 3i2ar 10,000/~ T4 T IR STy A 9 dewer wt1 Auila oo w1 sprae,
i waftg sndreliar SIrnfREoT A arar F Jeras ToRer & a1 ¥ Bl off aefomes & & & amr ol Yaifea 3% goe
SarT R e g 1 HEfld grre o S{eiar, da 1 39 AR F T TTRT Sel @dfid deld saraTfereRoT i arem R
T | e e (R 3SR F A 37 F wiy 500/- 9w F AR o s aRen g 1/

The appeal to the Appellate Tribunal shall be filed in eguadl_-uplicaﬁeingorm EA-3 / as prescribed under Rule 6 of Central
Excise FAp% Rules, 2001 and shall be accompanied against one which at least Id be accompanied bz)afeeof Rs,
1,000/ - Rs. /- Rs.10,000/- where amount of dutydemand/ interest/ penall tﬁ‘/ar_eﬁmdlsuptoSI.ac.,Slac to 50 Lac and
above 50 Lac respectively in the form of crossed draft in favour of Asst. trar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of 5(Blace where the bench of the Tri
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-,
el & waet i, R 30,1994 1 9Ry 86(1) ¥ AT Jarw TgHareT, 1994, & A 9(1) &
®)  ga PG YT S.T.-5 3 AR SR ¥ o TN U9 T A o ey  RRel rdie Y I @, S8 wi A o
Toide Y (38 | U iy 9Aa @l aiRw) i 3 § 9 § w9 UF 9T & W1y, el JarE H #/aT s3sT & A37 3R
FIT 14T FHATAT, TIC 5 ARG AT ST FH,5 AR TIT AT 50 TG IIT TF IH4ar 50 1@ 39¢ J 30 & ot sware: 1,000/
T, 5,000 FT 3rar 10,000/ T F AR STAT Ieh B IR Tt | PeiRa qew 1 s, St s
mm@mwﬁam%mﬁwn#m#ﬁﬂmﬂﬁq;ﬁ##mmmﬁgm%mm
e | weftia srore o 3o, 3 A 30 e A g it Srer st srderr smrarfRswor Hr aran & | T 3T
(¥ 3i57) & TAT 3mAg1-u= & [T 500/- 39T F7 e Yo S FE T I/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A te Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bﬁsa
copy of the order appealed against {(one of which shall be certifi Coply) and should be accompanied by a'fees of Rs.
1000/ - where the amount of sérvice tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penag levied is’ moré than five lakhs but not exceéding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & mterest demanded & penalg levied is more than fifty Laﬁhs rupeeés, in the
form of crossed bank draft in favour of the Assistant Registrar of the of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application mede for grant of stay shall be accompanied by a fee of Rs.500/g.
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Td 9(24) F d5a RGIRT quF S.T.7 # Hr 7 TN wd 3UF WY WY, FeRNd 3G YoF AT HYFT (Idie), FRT
FeTE; Yok AN IR IR A Wil Herwer FT (30791 @ U 9fY v @l o) sik SART HeTIS HGFd Iar
, AT 3CUIG Yoh] NI, F FNAT SARATAFOT WG o It F G &oF Ay eer r wiey of ww &
Herva SN |/ ! o
The ap, under sub section (2) and (261) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9{2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commussioner, Central Excise (Appeals) (cne of which shall be a certified copy) and copy of the order
assed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service
gax to file the appeal before the Appellate Tribunal.

AT e, FER 3CIE Yoo T Ja AT MIUFOTRE) 30T et & At 7 e Seame Yowh Srfateras 1944
$) 4T 35UF ¥ i, ) £ AT 3T, 1994 A URT 83 & I Aare Y ot AR S B, 3 e & ufy el
wfraoT #F 3l RS TAT 3eTE YR/ F AT 3 10 AT (10%), I AT U A Rarfed §; a1 e, F@ Fao
St Rranfee &, @1 sporar frar S, aert B 5@ arr & e 7 e T areh 3nfAT ¢ afl aw 0 9T & il A 8
FET 3T Yo T AT & Jierdler “AiaT B are e A et anfder &

{0 aRT 11 & & Ha9d A ‘

(if) Js1de AT $r o 978 e A

(i) [T FAT RAAE R & FAH 6 F IS T T WA

- auf 98 B 30 9RT ¥ vauw R (6. 2) 3fRge 2014 & 3R ¥ qF el ardelw witerd & e

faamreher €Tt 3SH Ud IS F AW e Al
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an ap, against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and ty are.in dispute, or ty, where penalty alone
isind).i'.?pute, grovided the amount of pre-deposit gzlable wouldege subject to a ceiling of Rs. 10 Crores,

nder Central Excise and Service Tax, “Duty Demanded” s
i amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the sgﬁl application and appeals pending

before any appellate authority prior to the commencement of the Finance %\?0.2) Act, 2014, :

AT TWHR :

Revision application to Government of India: . .

3 RNt GAOETCTATRRT fleitel e ApTel #, Wﬁﬁmlm &1 YRT 35EE & TUAWHIF & IHaarasrat

:}mmmmmmmm T, Tl AT, Shaa 9 s7at, T A6, 7% Ree-110001,
fopa ararali%u 1/

A revision application lies to the Under Secretary, to the Government of India, Revision A%c‘?ﬁon Unit, Ministry of

Finance, De&aE.anmt of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New -110001, under on

35EE of the 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

AR T & Rl T & A A, Teh T Reeh A 3 R FREY WSS F & IR 5 KT a1 Ry 3
mﬁmﬁwﬁv@rwmge#g%mgMiW,mvaﬁ#mmﬁma?m%m,
forely et Ay el 3ieR 78 H A1 g A A

In case of any loss of goods, where the I0ss occurs in trapsit fromn a factory to a warehouse or to another factory or from one
wargousetoanother during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

AR ¥ are Rl g a1 a1 v o T8 T & Tarfeior 3 gy e A R 18 1S T S TR F g (o)

A &, I R e R g waAT R g i d/
In case of rebate of duty of excise on exported to any ¢ountry or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

IF, SeUTE Yok T AT TohT AT ST & a1, AT U SETed bl Al et fam aran &1 /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

391G & SIS Yok IPTA & fAT S 378 Sl s IeiAae va saa Rt gt & dgad A7 fr s §
A I N A (3N) F G@RT R HOFTH (=1 2),1998 1 GWT 109 ¥ 2@Ry v 1 a1 ardr srrar wArafafy
w1 ae A aRa e aw g/ ,
Credit of any duéy allowed to be utilized towards pa¥)ment excise duty on final products under the provisions of this Act
or the Rules made there under such order is passed by the {ommissiorier (Appea%) on or after, the gate appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

W 3Taest I & Hiodl I HEAT EA-8 #, Sl Y hedly 3edret Yooh (Idren)Raamaeh, 2001, & @aw 9 & siadia Riafis
¢, 38 MY F TN F 3 H1E F T Ay STl DR | IR WG F WY T NSy T IS ey A 2 A dava Ay
STl TR W & PR 3T Yo ARl 1944 ﬂm3&mtm§ﬂa§waﬁrmﬁ$m F AR W TR-
6 & 9y Horaer Sy el afgw) /

The above application shall be made in duplicate in Form No. EA-§ as ified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order squght to be appealed against is communicated andgxallbe
accompanied by two copies each of the OIO and Order-In-Appeal. tshouldagsobeaccomparﬁedbyacopy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

QeISiaToT 3rdge & W iR iaa eRa e 1 sereh & ae arfige |

SIET HOI9et ThH U off €99 I1 3EH T 1 ot §I 200/ - T FITAT ThaT AT IR AT Horeet I Tah A1 94 & 59167 81
A TG 1000 -/ T ST FHAT AT

'gg ﬁﬁf&lﬁp&ﬁg&gﬁ\em betﬁ%%?v%?iniisedmg}rlea thﬁ;% %u%séezsm&\; ;filgre the amount involved in Rupees One Lac or less

72 o AN 3 5 T RN o TR & A T A HRR ¥ TN o[ T ST, 3R 49T @ T ST R 3
$m§mﬁﬁ$mm#m$mw£mmﬁm U R AT FET TER FY U S AT
ST 871 / In case, if the order covers variousnumbers of order- m-OnE.naL fee for each O.LO. should be paid in the

aforesaid manner, not withstanding the fact that the ohe-appeal to the p]iglam Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.

JURRNTOT I Yo JMRAIH, 1975, F HTHA-1 F HTHR AT Y 6 T R i wfd ) e 6.50 w3 #7
FArarer Yok fefhe ofam ga iy / ’

One copy’_of a%plicaﬁon or O.LO. as the case may be, and the order of the agc%ldicaﬁng authority shall bear a court fee
stamp of Rs.6.50 as prescribed under Schedule-I in germs of the Court Fee Act, 1975, as amended.

mmg,éﬁmewWMW(maﬁ) Agerach, 1982 # aftta va 3= wafrua Amat
H =t arey TATAT i 3 of e e Rear Srar g1 / .

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

3T FfehT aitsil A sde i@ =2 § @4t o, Rega 3R adean waae & v, srdard Remia dsase

mcbec. ov.mﬁggegm dg 111/ ela filing of appeal to the high 11 pellan
or the iled and latest provisions ting to fili to i t thority, the t
may rgfg’;tg.‘ ental websitg www.cbeé.gov.irgl 6 oL ap ¢ hgher appellate authonity, the ap

o

include :

.

AT #ARTH,1994 FY GRT 86 # 30-uRWHT (2) T (2A) F IHdier gor H A Ife, Yo AT, 1994, FH/IA2) T e
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Appeal No: V2/12/BVR/201q .

:: ORDER-IN-APPEAL ::

M/s Dada Earthmovers, Bhavnagar (hereinafter referred to as
“Appellant”) filed Appeal No. V2/12/BVR/201% " ' against Order-in-Original No.
BHV-EXCUS-000-ADC-9-2018-19 dated 18.1.2019 (hereinafter referred to as
‘impugned order’) passed by the Addl. Commissioner, Central Goods & Service

Tax, Bhavnagar Commissionerate (hereinafter referred to as ‘adjudicating
authority’).

2. The brief facts of the case are that search carried out by the officers of
the Directorate General of Central Excise Intelligence at premises of the
Appellant revealed that thé Appellant had rendered services of (i) site formation
(ii) dredging (iii) cargo handling and (iv) supply of tangible goods service during
the period from 2011-12 to 2016-18 but had obtained service tax registration
only on 3.7.2013 and had not paid /short paid service tax on the consideration
received by them.

2.1 Show Cause Notice No. DGCEI/AZU/36-7/2017-18 dated 10.4.2017 was
issued to the Appellant calling them to show cause as to why Service Tax of Rs.
52,71,302/- should not be demanded and recovered from them under Section
73(1) of the Finance Act, 1994 (hereinafter referred to as ‘Act’) along with
interest under Section 75 and proposing imposition of penalty under Sections
70,77 and 78 of the Act.

2.2  The Show Cause Notice was adjudicated vide the impugned order, which
confirmed demand of Service Tax of Rs. 52,60,480/- under Section 73(1) and
ordered for its recovery along with interest under Section 75 of the Act and also
imposed penalty of Rs. 52,60,480/- under Section 78 of the Act, Rs. 20,000/-
under Sections 70 of the Act and Rs. 10,000/ - under Section 77 of the Act.

3. Aggrieved, the Appellant has preferred appeal, inter-alia, on the
following grounds:-

i) They provided services to M/s Sarasvati Builders, M/s Patel Engineers and
M/s National Builders Infrastructure as sub-contractor and their main contractors
had paid service tax; that they had produced duty paying documents before the
adjudicating authority hoWever same was neither verified by him nor referred
to the inquiry officer and hence, the impugned order is required to be set aside.
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(ii)  The adjudicating authority denied benefit of cum-tax; since the Appellant
had not charged service tax separately in the invoices, they are eligible for cum-
tax benefit of Rs. 4,21,470/-.

(ili) They had rendered services for leveling of agriculture land which are not
taxable. Similarly, they had provided JCB/Loader on hire basis to their clients
which were used for construction of roads which is specifically excluded from
taxable service as per provisions of Section 65(105)(zzzza) of the Act and hence,
they are not required to pay any service tax on those activities.

(iv) They rendered services to Government authority which is not liable to
service tax and hence, service tax demand of Rs. 9,793/- is required to be set

aside.

(v)  There was no malafide intention on the part of the Appellant to evade
payment of service tax and hence, penalty imposed under Section 78 of the Act
is not sustainable.

4. In hearing, Shri K.B. Babaria, Consultant appeared on behalf of the
Appellant and reiterated the submission of appeal memo for consideration.

5. | have carefully gone through the facts of the case, the impugned order,
the grounds of appeal memorandum and written as well as oral submissions
made by the Appellant. The issue to be decided in the present appeal is whether
the impugned order holding that the Appellant is liable to pay Service Tax and
imposing penalty is correct, legal and proper or not.

6. On going through the records, | find that investigation carried out by
DGCEI revealed that the Appellant had rendered various taxable services like (i)
site formation (ii) dredging (iii) cargo handling and (iv) supply of tangible goods
service during the period from 2011-12 to 2016-18 but had not paid /short paid
service tax on the consideration received by them. The adjudicating authority
confirmed service tax demand of Rs. 52,60,480/- under Section 73(1) of the Act
and also imposed penalties under Sections 70,77 and 78 of the Act. The
Appellant has contested impugned order on various grounds, which | examine
herein under:

7. The Appellant has contested that they rendered services to M/s Sarasvati
Builders, M/s Patel Engineers and M/s National Builders Infrastructure as sub-
contractor and their main contractors had paid service tax and hence, they are

Z ‘ Page 4 of 9
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Appeal No: V2/12/BVR/20t§ '~

not required to pay service tax on services rendered by them to their main
contractors. | find that payment of service tax by main contractor cannot be a
reason for non payment of service tax by the Appellant. In Service Tax law,
there is no exemption per se if rendered by sub-contractor to main contractor,
even if main contractor has discharged service tax. If services are taxable under
the provisions of the Finance Act, 1994, then service provider is obligated to
discharge service tax. | rely on the Order passed by the Hon’ble CESTAT, New
Delhi passed in the case of Murari Lal Singhal reported as 2019 (25) G.S.T.L. 45
(Tri. - Del.), wherein it has been held that,
“11.1 From the record i.e. scrutiny of contract it is perused that cement and
steel had been supplied by M/s. GEA Energy Systems only under all the work
orders. In such circumstances, it cannot be held that the liability of appellant as
sub-contractor is same as the liability of the main contractor which is mentioned
to have been discharged for the entire contract for the purpose. In the given
circumstances, for the impugned contract, the appellant as sub-contractor cannot
be held to have stepped into the shoes of the main contractor. Resultantly, any
discharge of tax liability by the main contractor cannot be held as the discharge
of the liability of sub-contractor. The discharge of liability qua contractor and
sub-contractor has way back been clarified by the Department itself vide their
C.B.E. & C. Circular No. 96/7/2007-S.T., dated 23-8-2007 vide which it was
clarified that sub-contractor is essentially a favourable service provider and is
liable to pay Service Tax. The fact that services provided by such sub-contractor

are used by the main service provider for completion of his work does not in

any way alter the fact of provision of taxable service by a sub-contractor.

Services provided by sub-contractor are in the nature of input services. Service

Tax is therefore leviable on any taxable service provided whether or not the

services are provided by a person in his capacity as a sub-contractor or whether

or not such services are used as input services. The fact that a given taxable

service is intended for use as an input service by another service provider does

not _alter the taxability of the service provider. Such proposition finds support

from_the basic rule of Cenvat credit and service of a sub-contractor may be

input service provided for a contractor if there is integrity between the services.

Thus tax paid by a sub-contractor may not be denied to be set off against the
ultimate Service Tax liability of the contracts if the contractor is made liable to
service tax for the same transaction, though the exchequer cannot be enriched
on account of double taxation. Thus, liability of sub-contractor to pay tax
depends on the contract between him and main contractor and thus varies from

case to case and even from contract to contract. The adjudicating authority has
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also relied upon the said circelar, Heties we do not find any error in the findings
qua this particular issue. Order to this extent is upheld.”
(Emphasis supplied)

8. The Appellant has ‘cdnteste& that they had provided JCB/ Tractor on hire
basis to their clients which were used for leveling of agriculture land and for
construction of roads, which are not taxable and hence, they are not required to
pay any service tax on those activities. | have gone through sample
invoices/work order furnished by the Appellant in appeal memorandum. | find
that invoices were issued for providing Tractor on hire basis and charging on per
hour basis. Similarly, work order was issued to the Appellant for supply of JCB
machine/tractor and charges were on per hour/day basis. In these transactions,
essence of the service provided was supply of JCB/Tractor on hire basis, which is
correctly classified under the category of ‘supply of tangible goods service’. |
find that usage of such JCB/Tractor whether for leveling of agriculture land or
construction of roads as claimed by the appellant, does not alter nature of
service provided. |, therefore, hold that the Appetlant is correctly held liable for
payment of service tax in respect of services rendered for supply of JCB/Tractor.

9. Regarding plea of the Appeilant te grant them cum-tax benefit, | find that
as per the provisions of Section 67(2) of the Act, the Appellant is required to
prove that gross amount charged by them was inclusive of service tax payable.
However, the Appellant has not been able to prove with documentary evidence
that price charged by them was inclusive of service tax and therefore, request
for cum-tax benefit cannot be acceded to. | rely on the Order passed by the
Hon’ble CESTAT, New Delhi passed in the case of N.V. Marketing Pvt. Ltd.
reported as 2018 (17) G.S.T.L. 257 (Tri. - Del.), where it has been held that,
“8, Regarding the claim of the appellant for recalculation of tax liability
considering the value as cum-tax value, we note that the provisions of Section
67(2) are very clear to the effect that gross amount charged by the service
provider should be inclusive of service tax payable, to consider such amount for
backward calculation. In the absence of any evidence to the effect that the
amount of consideration now taken up for tax liability is inclusive of service tax
in terms of an arrangement or documentation, we note that the findings of the

Original Authority is correct in this regard.”

9.1 | also rely on the Order passed by the Hon’ble CESTAT, New Delhi in the
case of Cellebrum Technologies Ltd. reported as 2015 (40) S.T.R. 707 (Tri. -
Del.), wherein it has been held that,
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Appeal No: V2/12/BVR/2019 .

“9. The appellants also pleaded that the amount received by the appellants
should be treated as cum-tax amount and the demand has to be confirmed on
that basis (if at all) and cited the. Judgment of the Supreme Court in the case of
CCE v. Maruti Udyog [2002 (141) E.L.T. 3 (S.C.)] in support thereof. However,
we find that the appellants have <learly: éhtgted\that they did not charge Service
Tax from their clients in which case the Supreme Court judgment in the case of
Amit Agros v. CCE [2007 (210) E.L.T. 183 (S.C.)] is directly applicable
wherein it has been held that “unless it is shown by the mahufacturer that the

price of goods includes Excise duty element, no question of excluding the duty
from the price would arise in computing the assessable value of excisable
goods”. The Supreme Court further observed that v“one cannot go by the
general indication that the price would always means cum-duty price,
particularly when an assessee had cleared the goods based on exemption
notification. In this case, it is obvious that the price charged should be
transaction value, since the notice has apparently not included any Service Tax

amount”.

Indeed, Section 67(2) of Finance Act, 1994 allows cum-tax benefit only if the
gross amount charged for the service is inclusive of Service Tax payable. In the
light of the admitted fact that the price charged by the api)ellants did not include

any Service Tax, the cum-tax benefit cannot be extended to them.”

9.2 | also rely on the Order passed by the Hon’ble CESTAT, Mumbai in the case
of Rudra Galaxy Channel Ltd reported as 2015 (38) S.T.R. 445 (Tri. - Mumbai),
wherein it has been held that,
“7.1 From the appeal memorandum it is evident that the appellant is not
disputing the tax liability. However, he is seeking abatement towards the tax
from the total consideration received; however, there is no documentary
evidence available on record to show that the amount received by the appellant
was cum tax. In the absence of such a documentary evidence it is difficult to
accept the submission of the appellant that consideration received should be
treated as cum tax. In the Amrit Agro Industries Ltd. case (supra) the Hon’ble
Apex Court held that unless it is shown by the manufacturer that price of goods
includes excise duty payable by him, no question of exclusion of duty element
from price will arise for determination of value. Thus, in the absence of any

documentary evidence, cum tax benefit cannot be granted to the appellant.
Thus, we are unable to consider the plea of the appellant that consideration
regeived Should be treated as cum tax.”
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10.  Regarding contentiar nf fer Appe Hant that they are not liable to pay
service tax of Rs. 9,793/- i respeot of services rendered to Government
authority, | find that the adjudis:ta;’s,f:;s;‘ zisthority has already‘ dropped the demand
of service tax in respect of arvices wovided to CSMCRI, Bhavnagar as per
findings recorded at para'z,éi io *f of thw impugned order. So, there is no merit

in the contention raised by the Avossilsr L

11. In view of above, | unhidl condgiztion of service tax demand of Rs.
52,60,480/-. Since, demandi is coatirme ;, 1t is natural that confirmed demand is

required to be paid aleng with irdorest. 1, therefore, uphold confirmation of

interest under Section 75 of the szt

12.  Regarding imposition of penalty under Section 78 of the Act, the
Appellant has pleaded that thers was nz malafide intention on their part to
evade payment of service tax ang hence; penalty may be set aside. | find that
non payment of service tax by the Appellant was unearthed during
investigation carried out Ly LGCEL #ad there been no investigation by
DGCEI, the non payment of ecma* i;"i( by the Appellant would have gone
unnoticed. So, there was suppressﬁmm of facts and extended period of
limitatiori was rightly invokad in the impugned order. Since the Appellant
suppressed the facts of non-payviment of Service Tax, penalty under Section
78 of the Act is mandatory as has heen held by the Hon’ble Supreme Court
in the case of Rajasthan Spinni‘ng & Weaving Mills reported as 2009 (238)
E.L.T. 3 (5.C.), wheréin it is held that when there are ingredients for
invoking extended period of lirmitation for demand of duty, imposition of
penalty under Section 114C is mandatory. The ratio of the said judgment
applies to the facts of the present case. |, therefore, uphold penalty of Rs.
52,60,480/- imposed under Section 78 of the Act.

13.  Regarding penalty imposed under Section 70 of the Act, | find that it is a
fact that the Appellant had failed to assess service tax they were liable to pay
and also failed to file service tax returns and therefore, penalty of Rs. 20,000/-
imposed under Section 70 of the Act is required to be upheld and | do so.

14. Regarding penalty imposed under Section 77 of the Act, | find that the
Appellant was providing taxabie services since 2011-12 but obtained service tax
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registration only on 3.7.2013 and hence, they are correctly held liable to penalty
of Rs. 10,000/- under Section 77 of the Act.

15.  In view of above, | uphold the impugned order and reject the appeal.
16.  3IicIehdT SaRT &of HT 31§ I T ATeRT IRFT aiF A Frarsmarg |
16.  The appeal filed by the Appellant is disposed off as above.
?{ @JM(// O
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