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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) ci.iflq,.ui eijq,oi -1cI * IPT *htT oçll cMIC,.i tTi V .c1lc 3itfrr iiIb"r *r ftw 4l, 
2,3., flflciif  / 

The special bench of Customs, F'ceis'  & Service Tax Appellate Tribunal of West Block No.2, R.K Purain, New Delhi in all 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Ficci' & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali 
Bhawan,. Asarwa Ahmedabad-380016 in case of appeals, other than as mentioted in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise Appea1j Rules, 2001 and shall be accompanier against one which at least should be accompamed by a fee of Rs. 
1000/- Rs.5000/-, Rs.10 000/- where amount of dutydemand/ interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac arid 
above 50 Lac respectively in the form of crossed ban draft in favour of Asst Resfrar of branch of any nominated pubhc 
sector bank of the place where the bench of any nominated public sector bank of lheplace where the bench of the Tn1,unaI 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 5(XJ/-. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be ified in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 194, and Shall be accompanied b1 a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of '<S. 
1(5)0/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.tJIJU/- where the 
amount of service tax & interest demanded & penalty levied is more than flve lakhs but not exceedingRs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & mteresl demanded & penalty levied is more than fifty Lakhs rupees, m the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Cek Bank of the place 
where the bench of Tribunal is situated. / Application 9de for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(i) 11ki.ii,1994rt1Rr86 3-m3(2)' (2A)3i   1994,*IPr9(2) ' 

V 9(2A) i Ii1 1tiIfld S.T.-7 t T 1,'fl V 5i' Rt 391, t icMic 31 3TT1 (3l4t), T 

ic'4Ic rni iftr 3nr *r 1if 4t (3 i Sld1I ci Ml 'iil) 3I 319 41RI iqq 3t9 3tZT 

54I4c1, 'o1k $c'IIc le/ t'iict(, lt 31PT iji1lq,ui  lt 3il * T m 3fft *1 1• t 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9(2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central FrLce (Appe?ls) (cne of 'thich shall be a certified copy) and copy of the order 
passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service 
Tax to ifie the appeal before the Appellate Tribunal. 

flJ1T i, T iciI tetci 3I'Mt ugui) 3i4ft i eiiaic 3jqi 1944 
m35i3Tp1T, r31ii, 1994 rtiRr8 3t qItft1Pr 
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TiC etcl,( 3W3T" tflIv4 
(i) W 11 t 
(ii)  
(iii) iaekiIt6 JT1 

- T W i siugoi 1fl (i. 2) 11d1 2014 31RT * 1ft 3T414tT MiIle'i i T 

1iuthoi 3f V 314l ii 
For an appeal to be filed before the CFSIAT, under Section 3SF of the Central Excise Act,  1944 which is also made 
applicabre to Service Tax under Section 83 of the Finance Act. 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty arein dispute or penalty, where penalty alone 
is in cfispute, provided the amount of pre-deposit payable woul4le subfect to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
lii) amount payable under Rule 6 of the Cenvat Credit Ru1e 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

q.up 3I1W: 
Revision ayphcation to Government of India 

13ITt 4l ujq(qt -Di1j JiIJ1Q' k  * 3ll 1R 311b1iei,1994 *t tim 35EE  3ithT31r{ 
i1w 3l e(q'it, i401UI 31ioi 3qi3, fr 11IeI1, tkte Iuai, iPfl '1lQ4, ,,?lcii w s, ig 4 I-ii000i, 

1lTuJMI / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Departrnent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New LJethi-110001, under Section 
35EE of the CEA 1944 in xe,ptd of the following case, governed by rst proviso to sub-section (1) of Section-35B ibid 
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qJIiuo) r ft3lll1 IOtcptlI0l è4l4  dI 
In case of any loss of goods, where the ltss occurs in trapsit fron a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of th goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) R Ti (fc) 
n*k lk4d *r;rdi I 

In case of rebate of duty of excise on goods exported to any ountry or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) ii1c1I01 fiT lIT 1i4l, o)qic.i m3 ri1ci1ripiii / 
In case of goods exported outside India expo L to Nepal or Bhutan, without payment of duty. 

(iv) 1ir i€ 4 
3ilT 39T (3) * RT tr 3i1i (i. 2),1998 t tim 109 * 4RT ic1 * 4 ii 3mr *tiii11 

t g i1r lr w iI 
Credit of any duty allowed to be uti117pd towards payment o excise duty on final products under the provisions of this Act 
or the Rules mach there under such order is passed by the commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act,  1998. 

T3TWUrr3 3r5fffru1v lid 

iifl uiI i rr 3ig Ili, 1944 *rtIRT 35-EE r1i *t 33Pl *IT iFitqt TR- 
6*r1  ii?hthi/ 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Frise (Appeals) 
Rules, 2001 within 3 months from the date on which the order squght to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-liE of CEA. 1944, under Major Head of Account. 

(vi) i.j5jU 3ilt1a-.l1ci f;tMd 3*ran ut
__ a15T r•a q* ii 3I 't ft 200/- 5i dAdIdIo1  1WIr 'iflTE 3t1 t1 't4N'01 T ye' 

ifrq 1000 -/41idldI01 115flVl 
The revision appli&tion shall be accompanied by a feoj Rs. 00J- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D)  
t 14T q 1V iiT 3lTfM11014l1Ieuu iYvr 3i'1WIT *P ilu,i 4t Vi 3flT Ii 

5TTiT I / In case, if the order covers variousnumbers of oeder- in Original, fee for each 01.0. should be paid in the 
aforesaid manner, not withstanding the fact that the otie-lippeal to the Appellant Tribunal or the one application to the 
Central Govt As the case may be, is filled to avoid scriptora work if excisingRs. 1 lath fee of Rs. 100/-for each. 

(E) mmMld o-eleleeq 1975, 39-I 3fl iIliMi 6.50 
.-1lIIQl Ièc1TTTt1iILiI / 
One copy of 4pplication or 0.1.0. as the case may be, and the order of the adjidicating authority shall bear a court fee 
stamp of Rs.6.Jas prescribed under Schedule-I interms of the Court Fee Act,1975, as amended. 

(F) ic-'.ic ji V t)qtq, 3itMtr .-qu,qiiqi,tui (p 1) Iia1Jqe?, 1982 elci iT 31 'tiqi jiijief 
1'1Id 3fl3fttZ1T3jiq4ci r5Ilmi / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tnbunal (Procedure) Rules, 1982 

(G) ai4Wtr iT2* 3PI1 1cf e5* 'tiqfci oqi'iq,, 1JT 31k 01co1c11 S41q'tiloll i Iv 31411,tfl lftzr letiic 
www.cbec. :ov.in I / 
For the el. • lailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may reio.i ; ..i " ental website www.cbec.gov.in  
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Appeal No: V2/12/BVR/2O 

:: ORDER-IN-APPEAL::  

M/s Dada Earthmovers, Bhavnagar (hereinafter referred to as 

"AppeUant") filed Appeal No. V2/12/BVR/201 against Order-in-Original No. 

BHV-EXCIJS-000-ADC-9-201 8-19 dated 18.1.2019 (hereinafter referred to as 

'impugned order') passed by the Addl. Commissioner, Central Goods Service 

Tax, Bhavnagar Commissionerate (hereinafter referred to as 'adjudicating 

authority'). 

2. The brief facts of the case are that search carried out by the officers of 

the Directorate General of Central Excise Intelligence at premises of the 

Appellant revealed that th Appellant had rendered services of (I) site formation 

(ii) dredging (iii) cargo handling and (iv) supply of tangible goods service during 

the period from 2011-12 to 2016-18 but had obtained service tax registration 

only on 3.7.2013 and had not paid /short paid service tax on the consideration 

received by them. 

2.1 Show Cause Notice No. DGCEI/AZU/36-7/2017-18 dated 10.4.2017 was 

issued to the Appellant calling them to show cause as to why Service Tax of Rs. 

52,71,302/- should not be demanded and recovered from them under Section 

73(1) of the Finance Act, 1994 (hereinafter referred to as 'Act') along with 

interest under Section 75 and proposing imposition of penalty under Sections 

70,77 and 78 of the Act. 

2.2 The Show Cause Notice was adjudicated vide the impugned order, which 

confirmed demand of Service Tax of Rs. 52,60,480/- under Section 73(1) and 

ordered for its recovery along with interest under Section 75 of the Act and also 

imposed penalty of Rs. 52,60,480/- under Section 78 of the Act, Rs. 20,000/-

under Sections 70 of the Act and Rs. 10,000/- under Section 77 of the Act. 

3. Aggrieved, the Appellant has preferred appeal, inter-alia, on the 

following grounds:- 

(1) They provided services to M/s Sarasvati Builders, M/s PateL Engineers and 

M/s National Builders Infrastructure as sub-contractor and their main contractors 

had paid service tax; that they had produced duty paying documents before the 

adjudicating authority however same was neither verified by him nor referred 

to the inquiry officer and hence, the impugned order is required to be set aside. 

Ut, 
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(ii) The adjudicating authority denied benefit of cum-tax; since the AppeLlant 

had not charged service tax separateLy in the invoices, they are eLigible for cum-

tax benefit of Rs. 4,21,470/-. 

(iii) They had rendered services for Leveling of agriculture Land which are not 

taxable. SimiLarly, they had provided JCB/Loader on hire basis to their clients 

which were used for construction of roads which is specificaLly excluded from 

taxable service as per provisions of Section 65(105)(zzzza) of the Act and hence, 

they are not required to pay any service tax on those activities. 

(iv) They rendered services to Government authority which is not Liable to 

service tax and hence, service tax demand of Rs. 9,793/- is required to be set 

aside. 

(v) There was no maLafide intention on the part of the Appellant to evade 

payment of service tax and hence, penalty imposed under Section 78 of the Act 

is not sustainable. 

4. In hearing, Shn K.B. Babaria, Consultant appeared on behalf of the 

Appellant and reiterated the submission of appeal memo for consideration. 

5. I have carefuLLy gone through the facts of the case, the impugned order, 

the grounds of appeaL memorandum and written as well as oraL submissions 

made by the Appellant. The issue to be decided in the present appeal is whether 

the impugned order holding that the Appellant is liable to pay Service Tax and 

imposing penalty is correct, legal and proper or not. 

6. On going through the records, I find that investigation carried out by 

DGCEI revealed that the Appellant had rendered various taxabLe services like (i) 

site formation (ii) dredging (iii) cargo handling and (iv) supply of tangibLe goods 

service during the period from 2011-12 to 2016-18 but had not paid /short paid 

service tax on the consideration received by them. The adjudicating authority 

confirmed service tax demand of Rs. 52,60,480/- under Section 73(1) of the Act 

and also imposed penaLties under Sections 70,77 and 78 of the Act. The 

Appellant has contested impugned order on various grounds, which I examine 

herein under: 

7. The Appellant has contested that they rendered services to M/s Sarasvati 

Builders, M/s Patel Engineers and M/s NationaL Builders Infrastructure as sub-

contractor and their main contractors had paid service tax and hence, they are 
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Appeal No: V2I12/BVR/2Of 

not required to pay service tax on services rendered by them to their main 

contractors. I find that payment of service tax by main contractor cannot be a 

reason for non payment of service tax by the AppeLLant. In Service Tax Law, 

there is no exemption per se if rendered by sub-contractor to main contractor, 

even if main contractor has discharged service tax. If services are taxable under 

the provisions of the Finance Act, 1994, then service provider is obligated to 

discharge service tax. I rely on the Order passed by the Hon'ble CESTAT, New 

DeLhi passed in the case of Muran Lal SinghaL reported as 2019 (25) G.S.T.L. 45 

(Ti-i. - Del.), wherein it has been held that, 

"11.1 From the record i.e. scrutiny of contract it is perused that cement and 

steel had been supplied by MIs. GEA Energy Systems only under all the work 

orders. In such circumstances, it cannot be held that the liability of appellant as 

sub-contractor is same as the liability of the main contractor which is mentioned 

to have been discharged for the entire contract for the purpose. In the given 

circumstances, for the impugned contract, the appellant as sub-contractor cannot 

be held to have stepped into the shoes of the main contractor. Resultantly, any 

discharge of tax liability by the main contractor cannot be held as the discharge 

of the liability of sub-contractor. The discharge of liability qua contractor and 

sub-contractor has way back been clarified by the Department itself vide their 

C.B.E. & C. Circular No. 96/7/2007-ST., dated 23-8-2007 vide which it was 

clarified that sub-contractor is essentially a favourable service provider and is 

liable to pay Service Tax. The fact that services provided by such sub-contractor 

are used by the main service provider for completion of his work does not in 

any way alter the fact of Drovision of taxable service by a sub-contractor.  

Services provided by sub-contractor are in the nature of input services. Service 

Tax is therefore leviable on any taxable service provided whether or not the  

services are provided by aperson in his capacity as a sub-contractor or whether 

or not such services are used as input services. The fact that a given taxable  

service is intended for use as an input service by another service provider does  

not alter the taxability of the service provider. Such proposition finds support 

from the basic rule of Cenvat credit and service of a sub-contractor may be  

input service provided for a contractor if there is integrity between the services.  

Thus tax paid by a sub-contractor may not be denied to be set off against the 

ultimate Service Tax liability of the contracts if the contractor is made liable to 

service tax for the same transaction, though the exchequer cannot be enriched 

on account of double taxation. Thus, liability of sub-contractor to pay tax 

depends on the contract between him and main contractor and thus varies from 

case to case and even from contract to contract. The adjudicating authority has 
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also relied upon the said circukr, Hence we do not find any error in the findings 

qua this particular issue. Order to this extent is upheld." 

(Emphasis supplied) 

8. The Appellant has contested that they had provided JCB/ Tractor on hire 

basis to their clients which were used for Leveling of agriculture Land and for 

construction ofroads, which are not taxable and hence, they are not required to 

pay any service tax on those activities. I have gone through sample 

invoices/work order furnished by the Appellant in appeal memorandum. I find 

that invoices were issued for providing Tractor on hire' basis and charging on per 

hour basis. Similarly, work order was issued to the Appellant for supply of JCB 

machine/tractor and charges were on per hour/day basis. In these transactions, 

essence of the service provided was suppLy of JCB/Tractor on hire basis, which is 

correctly classified under the category of 'supply of tangible goods service'. I 

find that usage of such JCB/Tractor whether for Leveling of agriculture land or 

construction of roads as claimed by the appellant, does not alter nature of 

service provided. I, therefore, hold that the Appellant is correctly heLd Liable for 

payment of service tax in respect of services rendered for supply of JCB/Tractor. 

9. Regarding plea of the Appellant to grant them cum-tax benefit, I find that 

as per the provisions of Section 67(2) of he Act, the Appellant is required to 

prove that gross amount charged by them was inclusive of service tax payable. 

However, the Appellant has not been abLe to prove with documentary evidence 

that price charged by them was inclusive of service tax and therefore, request 

for cum-tax benefit cannot be acceded to. I rely on the Order passed by the 

Hon'ble CESTAT, New Delhi passed in the case of N.V. Marketing Pvt. Ltd. 

reported as 2018 (17) G.S.T.L. 257 (Tn, - DeL.), where it has been heLd that, 

"8. Regarding the claim of the appellant for recalculation of tax liability 

considering the value as cum-tax value, we note that the provisions of Section 

67(2) are very clear to the effect that gross amount charged by the service 

provider should be inclusive of service tax payable, to consider such amount for 

backward calculation. In the absence of any evidence to the effect that the 

amount of consideration now taken up for tax liability is inclusive of service tax 

in terms of an arrangement or documentation, we note that the findings of the 

Original Authority is correct in this regard." 

9.1 I also reLy on the Order passed by the Hon'ble CESTAT, New Delhi in the 

case of Cellebrum Technologies Ltd. reported as 2015 (40) S.T.R. 707 (Tri. - 

Del.), wherein it has been heLd that, 
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Appeal No: V2/12/BVR/2O1. 

"9. The appellants also pleaded that the amount received by the appellants 

should be treated as cum-tax amount and the demand has to be confirmed on 

that basis (if at all) and cited thejudment of the Supreme Court in the case of 

CCE v. Maruti Udyog [2002 (141) L.L.L  (S.C.)] in support thereof. However, 

we find that the appellants haveclearly ate4 that they did not charge Service 

Tax from their clients in which ease the Sprerne Court judgment in the case of 

Amit Agros v. CCE [2007 (210) E.L.T. 183  (S.C.)] is directly applicable 

wherein it has been held that "unless it is shown by the manufacturer that the 

price of goods includes Excise duty element, no question of excluding the duty 

from the price would arise in computing the assessable value of excisable 

goods ". The Supreme Court further observed that "one cannot go by the 

general indication that the price would always means cum-duty price, 

particularly when an assessee had cleared the goods based on exemption 

no4fication. In this case, it is obvious that the price charged should be 

transaction value, since the notice has apparently not included any Service Tax 

amount". 

Indeed, Section 67(2) of Finance Act, 1994 allows cum-tax benefit only if the 

gross amount charged for the service is inclusive of Service Tax payable. In the 

light of the admitted fact that the price charged by the appellants did not include 

any Service Tax, the cum-tax benefit cannot be extended to them." 

9.2 I also rely on the Order passed by the Hon'bLe CESTAT, Mumbal in the case 

of Rudra Galaxy Channel Ltd reported as 2015 (38) ST.R. 445 (Tn. - Mumbal), 

wherein it has been held that, 

"7.1 From the appeal memorandum it is evident that the appellant is not 

disputing the tax liability. However, he is seeking abatement towards the tax 

from the total consideration received; however, there is no documentary 

evidence available on record to show that the amount received by the appellant 

was cum tax. In the absence of such a documentary evidence it is difficult to 

accept the submission of the appellant that consideration received should be 

treated as cum tax. In the Amrit Agro Industries Ltd. case (supra) the Hon'ble 

Apex Court held that unless it is shown by the manufacturer that price of goods 

includes excise duty payable by him, no question of exclusion of duty element 

from price will arise for determination of value. Thus, in the absence of any 

documentary evidence, cum tax benefit cannot be granted to the appellant. 

Thus, we are unable to consider the plea of the appellant that consideration 

re9iv4jnud be treated as cum tax." 
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10. Regarding contentia nf t .')lait that they are not Liable to pay 

service tax of Rs. 9,793I 'if services rendered to Government 

authority, I find that the djudk't hority has already dropped the demand 

of service tax in respect of Mt: 'ided to CSMCRI, Bhavnagar as per 

findings recorded at paia 3 .o mpugned order. So, there is no merit 

in the contention raised by th 

11. In view of above, u*k. 1;tion of service tax demand of Rs. 

52,60,480/-. Since, demand is ç•• n. . it is natural that confirmed demand is 

required to be, paid along with •tc:, , therefore, uphold confirmation of 

interest under Setion 75 of th: 

12. Regarding imposition of ptnafty under Section 78 of the Act, the 

AppelLant has pleaded that ther was . matafide intention on their part to 

evade payment of service tax nd hence, penalty may be set aside. I find that 

non payment of service tax by the Appellant was, unearthed during 

investigation carried out by d there been no investigation by 

DGCEI, the non payment of service tx by the AppelLant would have gone 

unnoticed. So, there was sippressi°wi of facts and extended period of 

Limitation was rightly invoked the impugned order. Since the Appellant 

suppressed the facts of non-payment ci Service Tax, penaLty under Section 

78 of the Act is mandatory as bei heLd by the Hon'bLe Supreme Court 

in the case of Rajasthan Spinrüng a Weaving Mills reported as 2009 (238) 

E.L.T. 3 (S.C.), wherein it is held that when there are ingredients for 

invoking extended period of irnitation for demand of duty, imposition of 

penalty under Section 1 1AC is mandatory. The ratio of the said judgment 

applies to the facts of the preant case.. I, therefore, uphold penalty of Rs. 

52,60,480/- imposed under Secton Th of the Act. 

13. Regarding penalty imposed uider Section 70 of the Act, I find that it is a 

fact that the AppelLant had failed to assess service tax they were Liable to pay 

and also failed to file service tax returns and therefore, penalty of Rs. 20,000/-

imposed under Section 70 of the Act is required to be upheld and I do so. 

14. Regarding penaLty imposed under Section 77 of the Act, I find that the 

Appellant was providing taxable services since 2011-12 but obtained service tax 

Page 8 of 9 



Appeat No: V2/12/BVR/2O1 

registration only on 3.7.2013 and hence, they are correctly held liable to penalty 

of Rs. 10,000/- under Section 77 of the Act. 

15. In view of above, I uphold the impugned order and reject the appeal. 

16. llçiict,dl ci'u *r43i4ki iciu j 'c1ci c1 i'ii 'iici' I 

16. The appeal filed by the Appellant is disposed off as above. 

   

 

(GOPI NATH)'' 
Commissioner(AppeaLs) 

By R.P.A.D.  
fp TT 

To, 
M/s Dada Earthmovers, 
Plot No. 27, 
Opp Shakti Niwas, 
Pragati Society, Ghogha Road, 
Bhavnagar. 

*. gr 

'c,ii'c. t. 27, r1r qii '1Id1c, 

1dI1 1'1I, ti)tii g, 

&IIo1dH. I 

  

1) 1ITF i 31Irc1, -ç q ic'i i dk'i 'U ci 

3ieiciic fr ,,iiici,i I 

2) 311?c1, icI! , 1Ick1dI( 31I4x1l1'1, 

31Ic1a1dI( 3T1 I 

3) 3T1 3iId, 9 1 T rç .c4Ic 1tc1,IdR 31I?c1IrI,  

Jco$dJ.( t 311 ci*cii1 I 

4 *H'II 
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