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Arisin out of above mentioned OIO issued by &dditicnal/Joint/Deputy/Assistant Comm:ssioner,
Excise/3T / GST, Rajkot/Jamnagar/Ganchidham

@ 121 ERIEETIPPIGEIER FTATH U4 91 /NameshAddress of theAppellants&Respondent :-
M/s.Sachdeva Steel Products (Rolling Mill), Plot No. 508, GIDC, Phase-11, Sihor, Bhavnagar.Gujarat-364240
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any QEffon,aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
thée following wav.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than a$ mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise I(Jr\ppeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.3000/ -, Rs.10,000/ - where amount of dutydemand/ interest/ penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank oflﬁhe lace where the bénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Agcz)pellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied b¥’ a
COF\' of the order appealed against (one of which shall be certified coply) and should be accompanied by a’fees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty Ievied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is” moré than five lakhs but not exceedmﬁ}Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupeeés, in the

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prgsc‘llwlx-d.
under Eule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accom anied by a copy of order of Con_umssmncl‘
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
assed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service
ax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed hefore the CESTAT, under Section 33F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duly or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include : :

1) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; )
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one

warehouse t0 another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods whicﬁ are exported to any’country’or territory ‘outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the Fmvisions of this Act

or the Rules'made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

TR T AT § FE A AT T AWHY R TT W4T G ML F U o5F A7 e, I A 7 Fe s ity e F A g
A7 1 oy o w0 ame w e mrfRafe sty i & o IT FZT FLFEIT FT OF AAET AT AT E 1/ In case,
if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner, not
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
mav be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.

TINTT STEE ofe afefAEE, 1975, F Il F OAEI O Aeel U v gy 7 9f8 o feife 6 50 wwrowm
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One copy_of application or O.1.O. as_the case may be, and the order of the adjudicating authority shall bear a court fee
stamp 0f Rs.6.50 as prescribed under Schedule-I in‘terms of the Court Fee Act,1975, as amended. -~
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982

37 et i F1 arfig wfem wva & w2 =, fege o Fdmew yrrat & o, sfieedt Geasfr g
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant
may refer to the Departmental website www.cbec.gov.in .
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~appeal, interalia,on the following grounds:

Appeal No. V2/16/BVR/201¢

ORDER-IN-APPEAL 1

M/s. Sachdeva Stee! Products (Rolling Mill), Piot No. 508, GIDC, Phase — I, Sihor,
Dist - Bhavnagar (hereinasfter referred tc as ‘Appeiiant’) has filed the present appea
against Order-In-Criginal No. R-46/Refund/18-19 dated 10.08.2018 (hereinafter referred
to as ‘the impugned order’), passed by the Assistant Commissioner, Central Goods &
Service Tax Division, Bhavnagar — | (hereinafter referred to as “the adjudicating

authority™).

02.  The brief facts of the case are that the appeilant was engaged in the manufacture
of Rolled Products of Iron and Steel falling under chagter 72 of the First Schedule to the
Central Excise Tariff Act, 1985 and were availing desmed credit @ Rs. 920/- per MT in
terms of CBEC Order No. TS/36/94-TRU dated 01.03.1994 which allows credit of duty in
respect of ingots and re-rollable materials of iron Steel to re-rollers availing of the
exemption under Notification No. 01/93-CE deted 28.2.1993 without production of
documents evidencing of payment of duty. This Notification was withdrawn w.e.f.
01.04.1995 vide CBEC Circular No. TS/8/25-TRU dated 16.023.1995. As per circular No.
77/77/94/CE dated 10.11.1994 the CBEC clarified that since the scrap cleared by the
ship-breakers had ot suffered the duty, deemed credit was not admissible on such scrap.
Therefore, aforesaid appellant was issued Show Cause Notice for recovery of deemecd

credit taken and utilized by them from $1.02.1935 o 15.03.1995 and same were
adjudicated by adjudication authority. The aforesaid appellant filed appea! against the
Order ir. Original before Commissioner (Appeal) who vide OIA No. 76 to 108/29 datec
29.10.1999 upheld the impugned OlO. Agzinst which appeal was fiied before Triouna:
who vide Order No. C-1/233-332/03-WZB dated 03.02.2003 ailowed deemed credit upto
clearance value of Rs. 75 takhs. Since, there was no order on interest, fine and penaities.
they filed application for rectification of mistake befors tribunal who vide order No. C-
I/M/396-461/WZB/04 dated 22.07.2004 set aside fine & penalties and allowed deemec
credit upto clearance value of Rs. 75 lakhs. No order was passed by Tribunal on interest.
The appellant had made a payment of interest amount under protest vide TR-6 challar:
against OlO passed by the adjudicating authcrity. e Hon’ble Tribunal vide Order No.
AN375MNZBIARD/2007 dated 12.06 2007 directaed io re-quantify the duty demend anc
resultant interest in terms of provision ¢f Section 11AA of the Central Excise Act.
Aforesaid appeliant filed refund claim for refund of interest paid by them under nrotest:
the adjudicating authority vide their order sancticn the refund claims in terms of Sectior:
118 of the Central Excise Act, 1944 but appropriated the armcurt sanctioned of refund in

terms of Section 11 of the Central Excise Act, 1944 agzinst the outstanding demand of

the department which is pending and unstayec before ~on’bie High Court.

%f@&lng aggrieved with the impugnzd o



Appeal No. V2/16/BVR/201S

I. The impugned order is noi proper and iegal. The impugned order is passed
by violating the Hon’ble High Court’'s order and issued without authority o¥
law and adjusted the Governiment dues while carrying out necessary
process in sanctioning of refund claim; that as per settled case iaws, such
action of the adjudicating authority to adjust such dues which was stood as
paid up, the adjudicating auihority had grossly erread in adjusting such
refund claim against such irreigvant outstanding dues.

ii. The issue covered in Order in Original is gertaining to eligibility of deemec
Modvat Credit, which had been decided by the Hon'ble High Court of
Gujarat in their favour vide o:sder. The same issue for Turther period is
pending before the Hon'ble kigh Court of Gujaral. Hence on merits also,
the issug covered in said OlO is in their 'svour and they were not required
to pay any interest or penalty. The adivdicating authority has without any
authority of law, appropriated “he sarctionad refund claim.

i Further, appellant has stated that he has filed a tax appeal against the
impugned order and meatter is pending with Hon’ble High Court and
submitted that there was no? any amount of arrears were pending for
remained to be paid as the appeliant the cue dues at the material time when
the said tax appeal was comzs on boarad with regard to the issue of stay
proceedings against such dues arise cn account of the above mentioned
OlO. Therefore, adjudicating authority has wrongly and without any
authority of law has adjusted the ouistanding dues on the basis of
jurisdictional range superintengent’s report and amount shown in arrears is
not pertaining to the duty of Central Excise but periaining to the so-callec

amount of interest with reference to the said Order in Criginal.

04. Personal hearing in the matter was attenced to by Shri N.K.Maru and Shri
U.H.Qureshi, Consultants, Centra: Exciss, Service Tax and Customs, who reiteratec
Grounds of Appea! and submitted that their appeal may be decided on the basis of

above facts and legal position.

05. Inlight of the above facts, | find thet the appezi first needs to be decided on the
limitation of time. Ongoing through the fasis of the case, | find that the appeal has been
filed beyond 90 days of the receipt of the iripugned order. The matter regarding delay of
receipt of the impugned order was taken up with the Jurisdictional Central Goods &
Service Tax Division, Bhavnagar-i through email dated 23 09.2019 who reported that the
impugned order was served upon the appellant on 20.08.2018 as is evident from the
stamp, signature and date of authorized person of the appellant on the first page of OIC.__.
No. R-45/Refund/18-19 dated 10.08.2018 ir: token of having received the same
present appeal has bee%p%q_@%s .03.2319 afiar iapse of 217 days from the re,f"‘jﬁ

|mpugned order. by
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06. The Commissioner (Appeais), as per proviso to Section 35(1) of the Centra!
Excise Act, is vested with power to condone delay of maximum up to thirty days, over
and above the normal period of sixty days, albeit on reasonable cause being shown.
The present appeal is filed beyond stipulated time limit of 90 days provided under the
statute. | find no reason to entertain such an appeal beyond power given to me.
e
Therefore, | am of the considered view that such an appeal is liable to be d:s*ms{;eﬁ’o
the_ground of limitation alone. Accordingly, ! reject the present appeal on the f'p &y
: i
llmltatlon of time in filing appeal. 5,‘_ 3
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9. IRl CaRT gof & 718 AT HT HISRT IWIFT % & farar Srar g

7. The appeal filed by the appeliant stands disposed off in above terms.
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By RP.AD.
To,

. S. Sachdeva Steel Products (Rolling Mill),
“Plot No. 508, GIDC, Phase - Hi,
Sihor, Dist - Bhavnagar

Copy to:

S
SN

S
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3. The Assistant Commissioner, GST & Central Excise Division-I, Bhavnagar

(___4—Guard File.
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