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11/02/2019 

04.10.2019 

ftT1T,ot (B1'),  / 

Passed by Shri Gopi Nath, Commissioner (Appeals) ,Rajkot 

T1 lTh& -t/ TDl s1I-t/ 4lqrt/  31Tt, r4I i()Ict, 

iitv_ // .1H-ii -n / T TT fT{i 5iifl / 

Aroseng out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, 

Cenrrai. E:.:cise,/ST / GST, Raj kot/Jamnagar/Gandhidhain 
'	 /Name&Address of theAppellants&Respondent :-

M/s.Jai Bharat Steel Industries, 204, GIDC-I1, Sihor, Distt: Bhavnagar, Gujarat. 

5 1(31401) a/i't a' o9Tttltr / 0Tt0aoil eTai)la aIa . a'ten I/ 
Al; person aqcirieved by this Order-in-Appeal may fi:.e an appeal to the appropriate authority 
the to c;onv .ay. 

TT iaa 30fFfrT 1TTfTr oP sofia, t)a 3c'04  srfrrr ,1944 1 sii 358 
ifia irf8.i, 1994 86 rOfP{d i45rr 1/ 

Appeal to Customs, Excise Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1904 an appeal lies to:- 

t ,jj  j2j 4)i j    ç'j 9fO TT  3ftfi5frIT TTf 5 Ur t RiOT 'fI, 1i5. 2, 
Sn   9fi1 TI/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

Ia iF I(S1 0111 T1T  SPITTT T aaiai JPT '4 WflT 41IIJ 4 -4 iclV .1F 1T  0.4I4  sptftir i iiPi- a 
() fr'TffTn -1u a, agar)1 aa-i s j- d' sraI'Trt 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali 
l3hawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) '1i'fl.ii rO 'tvl c'lI4 S5 1raji2taiiift, 2001, T 6T sicoci Pitifr Pa
Ttn9'l-.4 EA-3 5Tao 'TfT I sa tTol/l RTT, T-5c'i ,rO1FtT SilT 
a-aiai rnT stwhT, 7mT 5 aiu 1T aa snT5 aiu coo TT 50 cll'a co" 5 Srtr 50 aia eat! 3ffbt * ri'r OT'Jr: 1,000/- 
•.'la, 5,000/- '3r4T 10,QOO/- s'l rtrfft ai-u enr Piau i  1Tl1Fcl ntr iaia sr'fln 

1I04 IIedI. 9Tfl W siTh aiok. tT7 4's TT aI siPci 41's elsa rcr f/rerr aIai 44Tf*rr 
S 71 lii a a a a I 0 i )a TfTT Tr lTft8r a fi nTSTf0 a ii a i a i I rO°OT 31TL (7  41 ) T 

fCii 500/- 7T4rt1i1ca 53m5 aa'sai III 1/
- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise lAppeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee ot Rs. 
1,000/- Rs.o000/-, Rs.10 000/- where amount of dutvdemand/interest/penalty/refund is upto 5 Lac., 5 Lac to o0 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector hank ot the place vhere the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

4')i41Ia -aiaiIdo.ui 3PtbT, iciri 31lT111994 t 5TU 861,1) 7 3T lOI's  140lOI41l, 1994, 14-4H 9(1) 7T  c169 
(Is) OT1atl ('1l 

TTT O a i1i a I fl TTT) SilT a P fl t 4TTT, srr riirr mi , a i a nTT sirr a ia i TT ja I I rrr  5 
'11'S 71 aCA ,5 'ins T'TT 50 'iia coo SSn5T 50 ciIS ''4l! 3tf71Sr: 1,000/- 5,000/- 4a 3tiTT 
10,000/- es-a 71 an snir I'4ae i,ftpr mrr,  ftfr 511151 T 

P. '4 CIPII's e r51drrT aIfl caiRo T1TrTPt,aI 4101 I aifo T4T '19T9 
I S I I 01 'uP ii  a I SPThlT nTi1TTTTr t ill 15 I r71OT .,lT5t ( 371w) It S f-71f T 1TST 500/ - 

eu 71 0i-I aol 4.0I IIi 1/ 

1lse appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Ap ellate Tribunal Shall be filed in 
r1uadruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 19 4, and Shall be accompanied by a 
copy ot the order appealed against (one ot which shall be certihed copy) and should be accompanied by a tees ot Ps. 
1000/- where the amount of service tax & mterest demanded & penalty Fe'ied of Rs. 5 Lakhs or less, Rs.5000/- - where the 
amount ot service tax & interest demanded & penalty levied is more than five lakbs but not exceedin' Rs. Fifty Lakhs, 
P\s.10,000/- where the amount of service tax & mterest demanded & penalty levied is more than fifty Lahs rupees, in the 
torus of crossed hank draft in tavour of the Assistant Registrar of the bench of nominated Public Sector Bank ot the place 
where the bench of Tribunal is situated. / Application made for grant of stay -shall be accompanied by a fee of P5.500/-. 

(A) 

(i) 



(i) 

(1) l2i 3ff,l994 t 6o1 86 tT-&1Tr3T (2) T (2A) 3t T1 '1i', iii f4HI'II, 1994, 0)2 
l9)2A) lea Ffr'A'11S.T.-71ftP 0'-0 arl 9F 3PTT 3lT9 (SPiel), fr- iIl aoia spoc 
%tTI 'lTftfr 31T8TI II'(tT( 9'1 T (3'1l tr f) Pifcl '9T?T) 3f)T 3Ti9I iI 4l3T SPI '4I'4rt, *I0 '4I 
9 ''s/ rsuo.i  fl toi   s) eofl I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall he filed in For ST.7 as prescribed 
under ule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service 
Tax to file the appeal before the Appellate Tribunal. 

dliii Sj'-'s, FI1 aroic i'is  3ftift1T TfhIfl3T (is-e) 3'i(d) iiuii'-f 'i-'ia ar4io  3rftf1TIiT 1944 '*Er 
5tT6T 35t 3t, t ffti 3f?t1TI, 1994 dlt B 83 31f TfT t 'ift iij r 1T %, 31TT '.fi si'iidla 

11ii0 3c9I 10 ',ifttft (1O%), Ft T1IIfI , 'rii eiiii 
¶ifa iRrrrtBrstB1ir au idi idl s 'i' rI 

ac1l  j1TI0I1O ici4ci "Trr1I ii.,et" iIsI ITi 
(i) rrnii 3t'iBu 
(ii)  
(iii) ii -iie. 'au uuuidl fk 6 so 
- TT f1Tr rifs& I' 2) 3fi14 2014 mfi-ifl iith 

t 'a I 'i 1fl / 
For an appeal to he filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subjec( to a ceiling of Rs, 10 Croris, 

Under Central Excise and Service Tax, "Ddtv Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before ans appellate authority prior to the commencement of the Finance (Nio.2) Act, 2014. 

'qT6fr 'aali. 9tB'u1 3lTi: 
(C) Revisjon application to Government of II)dja: 

Tf iiTai 4rt ' 1i'iaiRsa ¶f2i)14a iuuui , -si'i i"u 9(S 34flfl,1994 d't !ATTr 35EE o-i'ia 'Ii 3fl 34 
i9r aiz, 1'a ui'aa, i'a-o f21'iflir, sft w, re 'uo, 'aa rir, f4i-ii000i :T fai ai-o 

A reiion application lies to tie Under Secretary, to the Government of India, Revision Application Unit, Ministry 01 
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, T'arliament Street, New Delhi-Il000I, under Section 
3DEE of the LEA 1944 in respect of the following case, governed by first proviso to sub-section (I) of Section-35B ibid: 

'all -s'ai'a T uu'a'l i17-'T la'ai'i 'all TIdl4i SI-i I 1W 40'a 4-i'l '1 TI 24i -r si si-i irr Is 
TTiF iTg   'iTSiT )T 91 t-i T -'I ii TI i'kff u..a T 1 a 1TT T -isa ii T - i ii -ii si TI ft ii 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

 ;fflu1ui   pr rito'zr 5r010 f7lT )PS) 'aI 4l'l Ri 

In case of rebate of duty of excise on goods exported to any country or territory outside india of on excisable material used 
in the manufacture of the goods whici are exported to any country or territory outside India. 

sails 55 'ii1InTIf.li i'aieu'ai'a TI RIi1TIi / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

'i -r - p-  fOg IIaRi'1TI 
TI'aIE'a( 3Ifii) 9i"IIf IS frT ('2L199Sdlrs)TTr 
fOgi T)T(/ 
Crdit of any duty allowed to be utilized towards payment 
or the Rules' made there under such order is passed liy the 
Sec. 109 of the Finance (No.2) Act, 1998. 

s'4ith 31 'r31rTfsTt94i si"aii EA-8f,s1'Tdlr'pOg TIlls-i S[nR' (W If uI4'200l,l'4T9'aaea fI -31 
31 ii A a 31 3 RT 3sfr 4?t slTft TfTh7  I I t iW I 31 sofrr 31I 9t 1 iiir 'a a dlt  a dl 'rrri TI 

ti)a 5c'aI0S)"53ffRT, 1944 SITlOiT 31T17 TR-6'AfO(31'aOr0.IdI - 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall he 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also he accompanied hv.a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Sedion 35-EE of CEA, 1944, under Major F-lead of Account. 

Sa'aIIOdl 31T31T)TT I 
al 'a-ic s'a T31  'al's "-i 311 s'aC 3119T "aa 200/-31T 'f'lill'l Ia1T si' 3fiT 0{e 4--i T31 rri -ii's 'is aisi rdr l'4 
moo -/ r -  ui-i fiiau TI 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or le'o 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

.i2 31I 3lT1T 31317 ''a 51131511311 'a  iii ri 51 91 A a Ri31 31611 L)[31 '311 'i19T31 5'31 i'TF 31 fP1T 'a i I I 'a 6-it 95f T T'I 
sf fks-ro  -to4 -61u' 51sflfl31f so )319Tf tJrTr31 3~1OT RT31PT 'a't,iI 9111T31 39313161ai aici I / In caOg, 
if the order coveis variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid mannei-, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is fined to avoid scriptoria work if excising Rs. I Iakh fee of Rs. 100/- for each. 

'.fl'a'. I% 31f R1T, 1975, 31319147 3R31TT 115r 3413131 1(31 13P131 31191 1 'a61 11 (i 6.50 'ia 311 
-1111--ia 5j-31Z'an31r9151Tffl/ 
One copy of application or O.I.O. as the case may he, and the order of the adjudicating authority shall hear a court lee 
stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1973, as amended. 

4(T 9[57,  -s-la .1-'il0 .r31 iais  34')ldla -aiauI t'"i (3101 6161) fOgsuusdl, 1982 s61-i Tr  iTT i-s6iT31 uii-ii I 
'aIa61ci 'ta-i us Tt 3)131 fans ait.iri'a %.ai aiai i / 
Attention is also invited to the rules covei-ing these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

T 31'fi1I'i R1fi-ii") sfr  srrftsr si61'a  irir r 'a(fror o'si'ia, f8cnsr sft'i -i-fl-eu 'Allf)l-iI 61o, 'a'li'ai'-ff 'iinft u'aisa 
www.cbcc.gov.in  311 ss 'aad I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the Departmental websife www.cbec.gov.in  

4,  

3ffTiTZTI9IlWTIRT 50.1 'aN°l 
109 T rfiacsij i1i TIflT'auilifO6TTTTBIT4'iii1-i 

of excise duty on final products under the provisions of this Act 
Commissioner (Appeals) on or after, the date appointed under 



Appeal No. V2/13/BVR/2019 

:: ORDER-IN-APPEAL::  

Shri Pravin Bansal, Partner of M/s. Jai Bharat Steel Industries, 204, GIDC — II, 

Sihor, Dist - Bhavnagar (hereinafter referred to as 'Appellant') has filed the present 

appeal against Order-In-Original No. R-57/2018-19 dated 11.02.2019 (hereinafter 

referred to as 'the impugned order'), passed by the Assistant Commissioner, CGST 

Division, Bhavnagar - I (hereinafter referred to as "the adjudicating authority"). 

2. The facts of the case in brief, are that Show Cause Notice F.No. V/15-

117/Dem/HQ/15-16 dated 26.02.2016 was issued to the M/s. Jai Bharat Stee 

Industries, Sihor and three others including appellant i.e. partner of firm for 

clandestine clearance of M.S. Ingots to various customers. The above SCN was 

adjudiáated by adjudicating authority vide the order in original No. 

04/Excise/Demand/2017-18 dated 26.04.2017 and confirmed demand of Central 

Excise duty of Rs. 17,50,202/- under Section 11AA of the Act and also imposed 

penalty of 17,50,202 under Section 11AC(1)(c) of the Central Excise Act, and also 

impose penalty of Rs. 17,50,000/- upon appellant under the provision of Rule 26(1) 

of the Central Excise Rules, 2002. 

2.1 Being aggrieved M/s. Jai Bharat Steel Industries, Sihor and three others 

including appellant preferred to appeal before Commissioner (appeal) and pie-

deposited Rs. 1,31,270/- vide challan no. 00655 dated 04.07.2017. The 

Commissioner (Appeal) decided the matter vide OIA No. BHV-EXCUS-000-APP-172 

to 175-2018-19 dated 12.07.2018 and upheld th above 010 i.e. duty demand and 

penalty confirmed against M/s. Jai Bharat Steel Industries, Sihor as proposed in 

said 010 but reduced penalty from Rs. 17,50,0001- to Rs. 5,00,000/- against the 

appellant under the provision of Rule 26(1) of CER, 2002. The appellant preferred 

appeal against said OIA before Hon'ble Tribunal and paid Rs. 50,000/- as pre-

deposit i.e. 10% of reduced penalty of appellant. The appellant had filed refund 

claim of Rs. 1,31,270/- paid at the time of appeal filed before Commissioner 

(Appeal). The adjudicating authority vide 010 No. R-57/2018-19 dated 11.02.2019 

rejected the refund claim of appellant. 

3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal, interalia, on the following grounds: 

(i) The impugned order passed by the adjudicating authority is not proper 

and legal and violated the principle of natural justice and avoided 

\ settied case laws. The adjudicating authority had wrongly and without 

Iuthority confirmed demand and penalty imposed on M/s. Jai Bharat 

Page 3 of 6 
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Steel Industries, Sihor and three others including appellant; Appellate 

authority vide OIA dated 13.07.2018 reduced penalty from Rs. 

17,50,000/- to Rs. 5,00,000/- against the appellant under the provision 

of Rule 26(1) of CER, 2002. The appellant has filed an appeal before 

the Hon'ble CESTAT, Ahmedabad after making mandatory Pre-deposit 

of Rs. 50,000/- which is 10% of reduced penalty of Rs. 5,00,000/-

deposited vide challan no. 00186 dated 05.10.2018 and filed refund 

claim of Rs. 1,31,270/- which was paid up mandatory pie-deposit as 

required under Section 35F of the Central Excise Act,1944 at the time 

of filing the appeal before the AppeHate authority. The adjudicating 

authority has rejected the refund claim of Rs. 1,31,270/- vide their 010 

dated 11.02.2019 and violated provision of Section 35F of the 

CEA,1944. 

(ii) The appellant in this regard, relied on following case-laws: - 

• 2018 (13) GSTL 144 (Del)- Santani Sales Organization V/s 

CESTAT, New Delhi. 

• 2012 (283) ELT 369 (Ker) — Commissioner of Customs, Cochin V/s. 

Shree Simandar Enterprises. 

• 2014 (304) ELT 281 (Tri.Del) — Balkrishna Industries Ltd. V/s. 

Commiissioner of Central Excise, Jaipur — 

• 2012 (283) ELT 353 (Ker) P. P. Suresh V/s. Assistant 

Commissioner of Customs (Refund) Cochin. 

4. Personal hearing in the matter was held and attended by Shri N.K.Maru and Shri 

U.H.Qureshi, Consultants, Central Excise, Service Tax and Customs, who reiterated 

Grounds of Appeal and submitted that their appeal may be decided on the basis of 

above facts and legal position 

5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum and the written as well as oral submission made during the 

personal hearing. The issue to be decided in the present case is as to whether the 

appellant is eligible for refund of pre-deposit of Rs. 1,31,270/- at the time of appeal filed 

before appellant authority against 010 No. 04/Excise/Demand/2017-18 dated 

26.04.20 17. 

6. I find that vide master circular No. 1053/02/2017-CX dated 10.03.2017 Board has 

clarified about Show Cause Notice, Adjudication, recovery matters and also on refund of 

pre-deposits Conditions / procedtires for refund of pre-deposts laid down at Sr No 26 

of above circular, reads as undër'- 
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(i) Where the appeal is decided in favour of the party / assessee, he shall be 

entitled to refund of the amount deposited along with the interest at the 

prescribed rate from the date of making the deposit to the date of refund in 

terms of 35FF of the Central Excise Act, 1944. 

(ii) Pre-de posit for filing appeal is not payment of duty. Hence, refund of pre-

deposit need not be subjected to the process of refund of duty under 

Section 1 lB of the Central Excise Act. 1944. Therefore, in all cases where 

the appellate authority has decided the matter in favour of the appellant, 

refund with interest should be paid to the appellant within 15 days of the 

receipt of the letter of the appellant seekirg refund, irrespective of whether 

order of the appellate authority is proposed to be challenged by the 

Department or not. 

(Emphasis supplied) 

7. Further, I find that vide OIA No. BH\/-EXCUS-000-APP-172 to 175-2018-19 

dated 12.07.2018, the appellant authority has held at para no. 8.1; that the 

imposition of penalty upon him as partner under Rule 26(1) of the Rules in 

addition to imposition of penalty on his partnership firm is correct, legal and 

proper. However, penalty equal to duty imposed on him, even when penalty 

equal to duty on partnership firm has been imposed is harsh. I therefore, reduce 

penalty on Appellant No.2 (present appellant) to Rs. 5 lakhs to meet the interest 

of justice. 

7.1 Further, I find that appellant has not fulfilled conditions laid down at Sr.No. 

26(i) of Circular No. 1053/02/2017-CX dated 10.03.2017 as the appellant authority 

has given relief to appellant on penalty imposed on him under Rule 26(1) and 

therefore, it is clear that the appeal has not been decided in favour of appellant. 

7.2 I also find that the case laws referred by the appellant are not applicable to 

present case being not related to situation of present case of refund of pre-deposit 

under Section 35F of the Central Excise Act,1944. 

Page 5 of 6 
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8. In view of the above, I upheld the impugned Order. 

S? cckd[ l'U cc d1 3I'tt cbl 1Ll.l iR'kd d' ildl 

9.1. The appeal filed by the appellant stands disposed of in above terms. 

rrTi'-i cr 

    

(Gopi Nath).' 

Commissioner (Appeals) 

By Speed Post 

M 

T-1ST (T') 

To, 
Shri Pravin Bansal, 
M/s. Jai Bharat Steel Industries, 
204, GDC — II, Sihor, Dist - Bhavnagar 

Copy to: 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, 

Bhavnagar. 
3. The Assistant Commissioner. GST & Central Excise Division-, Bhavnagar. 

Guard File. 
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