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T ARAATZITHZT(Order-In-Appeal No.):

(iii)

BHV-EXCUS-000-APP-232-2019

Sror 7 T F & qrE /
Date of Order: 25.09.2019 Date of issue:

sft Treft v, wg (erfie) , TR g O /

Passed by Shri Gopi Nath, Commissioner (Appeals“) +Rajkot

04.10.2019

AT AT/ FAT AT/ TACIH/ AETAE AL, Feard IR ok / HATHT /TR TAHaTET,

TS/ STHANY /e gy Seefortad S ger aneer § g /

arising out o©f above mentioned CIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot/Jamnagar/Gandhidham ,

srdfteraat e ¥ AT FTATH 74 T97 /Name&Address of theAppellants&Respondent -
M/s.Jai Bharat Steel Industries, 204, GIDC-1], Sihor, Distt: Bhavnagar, Gujarat.

TS ARSI ) F P 17 S0 AT a0 T ST TS/ TS % S0 A 2 AT 2/ ,
4Ny person a ieved by this Order-in-Appeal may file an appeal to the appropriate authority irn
the following V.

Ay o, T 3o oFF A fame el srontas F afy arfie, e sem e wfafREw L 194 F gy 358 F
g T faw atafaam, 1994 F urer g6 F senta el s 7 s AT 20/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:- '

FATETT AT ﬁmﬁa‘%mﬁwmﬁﬁmsﬂ, FATT FETEA 9f A AT ety At £ f{irg s, a wiw T 2,
V/

@l

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

TUTF 1527 1(a) ¥ g 0 adiet F s o anft srfiet ot o 30 3one oew md Aaree snfeiE A
(frezz, i1 e sty fifswr, G am, agav=t T3 o9Tal GgaaTErE- oo ¢ SHT AT IR/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

s =t o Aaey wfier T 7 & B0 e0g 3ehE O5F (ar'ﬁ;réf?rawz—ﬁ,_zom,%ﬁﬁwowaﬁmﬁaﬁa
T A7 EA-3 FT 9 ataat § 3 B san =nfge | g% F %9 § 70 0% YA 5 6y, g7 390E. OFF F 0, 3 A AT
FAT AT SATAT, #1905 7 AT 399 H9,5 a7g 7 AT 50 @7E TI0 OF FA9T 50 ATE w90 e £ 9T HEA: 1,000/ -
A, 5,000/~ FL ATET 10,000/~ T4 T AT AT 95w &1 T _FATT F7 ﬁ*ﬁﬁ-cr%r_:?mw W@?mrrﬁ%v:
Wﬁmvrﬁmm?rwr%mv .,‘5mwﬁ:ﬁ'ﬁmﬁ?’¢“ 91T % 4% ZIOT T CaTihd A IR ST T4 ST A,
W%\mw;@m,Wﬁwsmnﬁma@vwmm‘mﬁmﬁﬂm%m%H:em-rraw?vr (F2 A=) 3
o s -7 % AT 500/ - Wwﬁa%ﬁvmwmmu/

el
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The appeal to the Appellate Tribunal shall be filed in ;Juadruplicatc in form EA-3 / as prescribed under Rule 6 of Central
Excise FAppeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied bE' a fee of Rs.
1,000/ - Rs.3000/ -, Rs.10,000/ - where amount of dutydemand/ interest/ penal%/ refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place Where the bench of any nominated public sector bank of the place where the bénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

YTATT FATATITO % qHel AT, [T Saiaaw,1994 7 907 86 (1) & qd qaray Hagaret, 1994, ® 949 9(1) ¥ Igq
et w77 S.T -5 # = W) § 41 37 a6 v 39 a7 fore amaer § 3w arfrer € moft gy, a9 gia avy § gaa AL (ITH
o T ST 2T STRT) AT TR & AW F F U G % A7, T AATET A WA, ST d WA S AT T S, F0 5
AT AT TAS FH,5 ATG T AT 50 ATY €I OF SPFT 50 FATF w90 & 18w £ a1 FAA: 1,000/~ FT, 5,000/ FTF AT
10,000/- =77 F1_fAeiia Fuy e ] W gew w40 i oew w1 am, g4 sfieta wpgriiET i arEr F 5gE

717 AT BT off AT o & 9% g1 S CEiiad 4% 3 g AT S 1R | 99T gee &7 g, 89 6 59
vmwmmﬁmmwﬁawﬁﬁwmﬁmﬁsmﬁngmmsr (R AET) F O eI ¥ AT 500/-

F T (AT S[F ST AT AT |/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A&gpellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
con of the order appealed against (one of which shall be certitied copy) and should be accompanied by a‘fees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is’ moré than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupeés, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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(iv)

(vi)

(F)
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By iR, 1994 #7 arer g6 T IT-gTTAT (2) A (2A) F eEd 7S A T orfi, FATRT FaeATr, 1994, F o oo
A ¢ (2A) F 72 Fuffva 90 ST.-7 § 1 o1 weift Ud 6 HTA AT, FEETT ITE R SAAT AL (A1), HATT IR
ZrT i awger A qfigt e ¢ (IH F vw vfy awofta g TR SR SRR ST ReAE M AT IYTL, AT TR
I/ HATHT, HI wdTefr =TT fArenTer 7 drEE = Fv F FEer 39 aver ardor £t wiw ofr Avy # Hew wvAr 26l /

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Eule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commussioner, Central Excise (Appeals) (one of which shall be a certificd copy) and copy of the order
passed by the Commissionerauthorizing the Assistant Commissioner or Deputy Comunissioner of Central Excise/ Service
Ji'ax to ﬁ?e the appeal before the Appellate Tribunal.

HFTaT o7, T IO QeF T HATHL AR Wiy (AR F 9 afiet & e wew avme ofw afafaaw 1949 A7
HTIT 35U  skawra, St 1 ey SfAFaw, 1994 fi oy 83 ¥ stevia SurEe &1 ot A F1 AL 7, = araer F gf7 afeier
qIfErRTer § srder 57 AN ST Y /HAT F AW H 10 qRAAT (10%), T AN v JHIAT faanfEa &, 71 i, s+ FEew @i
FATfa &, 1 ST fRar sy, @erd i 5 gy st St B st el s d e 38w A F wfiw a En
FATT ICITE 7 TF HATHRT F T H g & ey enfie &

(i) g7 11 Y F et v

(i) FAae ST £ = 7 T afor

(iii) Az AT RArad’ % Faw 6 & st &F vy )

- Ao 7 5 37 amT & wraenw faeiy 7 2) wffEm 2014 F e & OF FRY arfefr wmifeer & e REmTefe

IR FT U i T AW AET 20T/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunat
on p?ment of 10% of the duty demanded where duty or duty and penalty are’in dispute, or penalty, where penalty alone
is in dispute, provided the amount of pre-de'FOSlt ayable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
if) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

W FHTT FIGALEAT SIS

Rcvisjon_gg.)phcation to Government of India:_ N .

TH AT T [T AT areer ®, FE e oped i, 1994 A o 35EE F yqETIoT F aasay qta,

AT ATHTT, T A= SohTe, (A o7, e fwm, SvefY 9151, g 77 w37, 597 97, 72 feAT-110001, F7 55T 7mar
Bl )

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry ot

Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section

35EE of the CEA 194 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

afz w1 F T TR 5 AT, STET FFAT T T A PR S 7 6T g F T F AT 9 Bl wer wr e
FHl] T T Y & g e AN F A0, 71 Bt 92w W ar dEe § w9 F e § 2, T w3 e
TT7 Z F WA F R F ATHA H1/ , ) )

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
ware{mouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

W7 5yt R g a1 e A i v aa w iRt § wyes vy Wi 0% w6 7 e e o w gE (B F amee g,
ST AT & aTge AT g AT 8 oy Tt T i & i

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

72 TR, o AT T RU & I F TR, 9T A7 g A are Rt e war g
In case of goods exported outside India export to Nepal or Bhutan, without payment of dutv.

AT I777 F Teqred sﬁ?mm‘%ﬁv?hm_, FEZ 38 et v 7o P e ¥ e wrer 7 2 s i arza

gﬁm () T fAe At (Fe 21,1998 T 47T 109 F FT 707 HiY T AT FAAT AMTATCATY 0 A7 AT F iy
T B/ ;

Credit of any duty allowed to be utilized towards pavment of excise duty on final products under the Frovisions of this Act

or the Rules'made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

YR ATAEA AT AT afawt avT 5= EA-8 §, 9 1 T 3o oqew (ordren) Framre 2001, F fomw 9 F sk R 8, o

CIRIECES
STZ9T 3 A F 3 WIE F AT T A ST | ST AT F AT A A9 T AT HL9T Y 2T, AT F AT ST =T AT
F1 3T 3T oFF ATATAE, 1944 H 977 35-EE F Aga (Raita e 1 swrndt F w1ew F 877 07 TR-6 F1 Wi 597 7 w7

21
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. Tt should also be accompanied by a copy of TR-6 Challan
evidencing payiment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head 6f Account.

AT s F avy R Rt smF it et & 9l =z . ) o o
SEY ST T T SR T A TAE T AT AT w07 200/ - F A AT S 37 A S v 0 AT R S0 27 AT =
1000~ / T SFTAT B STy _

The revision-application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

A 20 2o B L qA LAY T TG E AT VAT T AZ F (T 0p 7 WA, ST A q Beorr ey e 2 qew A p
ft A7 o A W § q= F o R ST ATt 1 ven onfiel A7 SAIT AR T UF AT AT A E 0/ In cace,
if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner, not
withstanding the fact that the one appeal to the Appcllant Tribunal or the one application to the Central Govt. As the case
mavy be, is filled to avoid scriptoria work if excising Rs. 1 lakh fec of Rs. 100/ - for each.

TAFG =IrarerT oFF AfUfTH, 1975, % oEei-] % AET qel A1eel TE RE Ay 7 9y 7 frrifa 6,50 wwr oA
AT 9o ez &7 2T AR

One copfy of a_%plication or Q.I1.0, as_the case may be, and the order of the adjudicating authority shall bear a court fee
stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. -

HOT S, TeATT TG OF T Ay sefiefia mrenfaser owrd Al Grrmaey, 1982 # 7 v ower aafor areet
Attention 1s also invited to the rules covering these and
Appellate Tribunal (Procedure) Rules, 1982.

73w whie #r s wfae s 7 qafia s, B dw Tl arae F P, afErf St e
www‘cbec‘[gov.in FEGAFRIE!/
8

For the claborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant
mav refer to the Departmental website www.cbec.gov.in )

N
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:: ORDER-IN-APPEAL ::

Shri Pravin Bansal, Partner of M/s. Jai Bharat Steel Industries, 204, GIDC - 1,
Sihor, Dist - Bhavnagar (hereinafter referred to as ‘Appellant’) has filed the present
appeal against Order-In-Original No. R-57/2018-19 dated 11.02.2019 (hereinafter
referred to as ‘the impugned order'), passed by the Assistant Commissioner, CGST

Division, Bhavnagar - | (hereinafter referred to as “the adjudicating authority”).

2. The facts of the case in brief, are that Show Cause Notice F.No. V/15-
117/Dem/HQ/15-16 dated 26.02.2016 was issued to the M/s. Jai Bharat Stee!
Industries, Sihor and three others including appellant i.e. partner of firm for
clandestine clearance of M.S. Ingots to various customers. The above SCN was
adjudicated by adjudicating authority vide the order in original No.
04/Excise/Demand/2017-18 dated 26.04.2017 and confirmed demand of Central
Excise duty of Rs. 17,50,202/- under Section 11AA of the Act and also imposed
penalty of 17,50,202 under Section 11AC(1)(c) of the Central Excise Act, and also
impose penalty of Rs. 17,50,000/- upon appeliant under the provision of Rule 26(1)
of the Central Excise Rules, 2002.

2.4 Being aggrieved M/s. Jai Bharat Steel Industries, Sihor and three others
including appellant preferred to appeal before Commissioner (appeal) and pre-
deposited Rs. 1,31,270/- vide challan no. 00655 dated 04.07.2017. The
Commissioner (Appeal) decided the matter vide OIA No. BHV-EXCUS-000-APP-172
to 175-2018-19 dated 12.07.2018 and upheld the above OO i.e. duty demand and
penalty confirmed against M/s. Jai Bharat Steel Industries, Sihor as proposed in
said OlO but reduced penalty from Rs. 17,50,000/- to Rs. 5,00,000/- against the
appellant under the provision of Rule 26(1) of CER, 2002. The appellant preferred
appeal against said OIA before Hon'ble Tribunal and paid Rs. 50,000/- as pre-
deposit i.e. 10% of reduced penalty of appellant. The appellant had filed refund
claim of Rs. 1,31,270/- paid at the time of appeal filed before Commissioner

(Appeal). The adjudicating authority vide OlO No. R-57/2018-19 dated 11.02.2019
rejected the refund claim of appellant.

3. Being aggrieved with the impugned order, the appellant preferred the present

appeal, interalia, on the followirig grounds:

(h The impugned order passed by the adjudicating authority is not proper

and legal and violated the principle of natural justice and avoided

.. Settied case laws. The adjudicating authority had wrongly and without

z}uthority confirmed demand and penalty imposed on M/s. Jai Bharat

[- } Page 3 of €
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Steel Industries, Sihor and three others including appellant; Appellate
authority vide OIA dated 13.07.2018 reduced penalty from Rs.
17,50,000/- to Rs. 5,00,000/- against the appellant under the provision
of Rule 26(1) of CER, 2002. The appellant has filed an appeal before
the Hon'ble CESTAT, Ahmedabad after making mandatory Pre-deposit
of Rs. 50,000/- which is 10% of reduced penaity of Rs. 5,00,000/-
deposited vide challan no. 00186 dated 05.10.2018 and filed refund
claim of Rs. 1,31,270/- which was paid up méndatory pre-deposit as
required under Section 35F of the Central Excise Act,1944 at the time
of filing the appeal before the Appellate authority. The adjudicating
authority has rejected the refund claim of Rs. 1,31,270/- vide their OlO
dated 11.02.2019 and violated provision of Section 35F of the
CEA,1944.

(i) The appellant in this regard, relied on following case-laws: -

e 2018 (13) GSTL 144 (Del)- Santani Sales Organization V/s
CESTAT, New Delhi.

e 2012 (283) ELT 369 (Ker) — Commissioner of Customs, Cochin V/s.
Shree Simandar Enterprises.

e 2014 (304) ELT 281 (Tri.Del) — Balkrishna Industries Ltd. V/s.
Commiissioner of Central Excise, Jaipur ~ 1.

e 2012 (283) ELT 353 (Ker) P. P. Suresh V/s. Assistant

Commissioner of Customs (Refund) Cochin.

4. Personal hearing in the matter was held ancd atiended by Shri N.K.Maru and Shri
U.H.Qureshi, Consultants, Central Excise, Service Tax and Customs, who reiterated
Grounds of Appeal and submitted that their appeal may be decided on the basis of

above facts and legal position

5. | have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and the written as well as oral submission made during the
personal hearing. The issue to be decided in the present case is as to whether the
appellant is eligible for refund of pre-deposit of Rs. 1,31,270/- at the time of appeal filed
before appellant authority against OIO No. 04/Excise/Demand/2017-18 dated
26.04.2017.

6. | find that vide master circular No. 1053/02/2017-CX dated 10.03.2017 Board has
clarified about Show Cause Notice, Adjudication recovery matters and also on refund of
pre-deposits. Conditions / proced’urés ‘r‘or Ti ﬁund of pre-deposits laid down at Sr.No. 26

of above circular, reads as under"
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(i

(1)

Appeal No. V2/13/BVR/2019

Where the appeal is decided in favour of the party / assessee, he shall be
entitled to refund of the amount deposited along with the interest at the
prescribed rate from the date of making the deposit to the date of refund in
terms of 35FF of the Central Excise Act, 1944.

Pre-deposit for filing appeal is not payment of duty. Hence, refund of pre-
deposit need not be subjecied to the process of refund of duty under
Section 11B of the Central Excise Act 1944. Therefore, in all cases where
the appellate authority has decided the matter in favour of the appellant,
refund with interest should be paid to the appellant within 15 days of the
receipt of the letter of the appellant seekirg refund, irrespective of whether

order of the appellate authority is proposed to be challenged by the
Department or not.

(Emphasis supplied)

Further, | find that vide OIA No. BHV-EXCUS-000-APP-172 to 175-2018-19

dated 12.07.2018, the appellant authority has held at para no. 8.1; that the
imposition of penaity upon him as partner under Rule 26(1) of the Rules in
addition to imposition of penalty on his partnership firm is correct, legal and
proper. However, penalty equal to duty imposed cn him, even when penalty
equal to duty on partnership firm has been imposed is harsh. | therefore, reduce

penalty on Appellant No.2 (present appellant) to Rs. 5 lakhs to meet the interest
of justice. |

71 Further, | find that appellant has not fuifilled conditions laid down at Sr.No.
26(i) of Circular No. 1053/02/2017-CX dated 10.03.2017 as the appellant authority
has given relief to appellant on penalty imposed cn him under Rule 26(1) and

therefore, it is clear that the appeal has not been decided in favour of appellant.

7.2 1 also find that the case laws referred by the appellant are not applicable to

present case being not related to situation of present case of refund of pre-deposit

under Section 35F of the Central Excise Act,1944.
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8. In view of the above, | upheld the impugned Order.

¢ HPITHAT GART &1 H IS I &1 NICR IIFT Ak F AT S g

9.1. The appeal filed by the appellant stands disposed of in above terms.

S Wil o

FAoA (Gopi Nath))’

I A

: issioner eals
arePrar (ST Commissioner (Appeals)

By Speed Post

TO, o ‘ . _‘\' ;i\
Shri Pravin Bansal, BT
M/s. Jai Bharat Steel Industries,

204, GIDC - Ii, Sihor, Dist - Bhavnagar

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3. The Assistant Commissioner, GST & Central Excise Division-, Bhavnagar.

\'/ZL/Guard File.

—_—
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