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fttftiii, .3Il ,cf-d (311), lo4 ll'llld I 

Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

T 3flT 31Ic1/ '14c1 31F-.tdI i1t-tcld/ 'HI4d' 3tI ci, aç1 .iclIC, I i.!c1*c1Icl,,(, 

'ti',tctk. / ii'-'idl' / 1Tc,ctl'&i jIc1 1I' / 

Arising out of above mentioned 010 issued by Additional/Joint/DeputyfAssiStaflt Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham 

1- ji4iqci & cfl) tl-I IT t1T /Name & Address of the Appellants & Respondent 

MIs. Vijay Steels, 207-209-GIDC-II, Sihor, Distt-Bhavnagar,Gujarat. 

r31Tr(31tfltl1) 1Yf1l:r ct Sló-o114id c1' tz5'ci Wll5Tt't I Mil4it'i 't1't'ciI l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A)   ,fzr 3c4IC, 1c'4' 31t T111T i Ili 3Pft, *Zr 3c4I 3I1T ,1944 1 tRT 35B 
*3tTrtr i 3lfl, 1994 tc.m86 dI T.ti'pcfl 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance A.1994 an appeal lies to:- 

(i) aefl'tui -tiicI'i * iaicl IthT IT 3c1Io1 1c'1 i .lc1j'M 3pMfZ1 o-ilI liS4,.(Ui l 1ti i4 ,  c- 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Dethi in all 
matters relating to classification and valuation. 

(ii) 3.F)cfd 1(a) ctIV TtT 3t1'kl'f i 3TITT f 3J1 1FF iT 3ctIIc 3I11l rP1ifI1UT 
(thFZ) rtiit tT4)1~,cl,J, , Cilc lel 3t31J1i6Ii OO?i tiio?l ii1v Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

Ioiiel'l, 2001, 
1't EA-3 fr 1ii 'iIo1f ITItT I oidl 5t [ V1 T1 RT, "181 ie f 

G41o1 *IPT 3 c'idH4I FIEJñ1T, V5 Fi'fttI l, 5 cti  tZlF 50 etiI VI3If 50 eii'i 31ifr 
-it: 1,000/- , 

5,000/f tl 3Tr io,000/- ./l ci 1r cT f   ti IltfrlFr lT 
*iii - ju I'c1 ILF 

ii loli iIo1I iITtV I 161c1  l RlFlIf, t 3l iii )cii tiifv 'ti (4efIci 3Pl'lT iii1lciui T TRT 1TlT 
I FlT 3rr ( 3) t4v 3Tlt-1Tlr 11T 500/- V r lft ri rr ii ii / 

The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appea Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1 000/- Rs.OUu/-, Rs.10 000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac 1o50 Lac and 
above 50 Lac respectively m the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of The place where the bench of the Tribunal 
is situated. Aphcation made for grant of stayshall be accompanied by a fee of Rs. 5(IR)/-. 
3TT llltl4uj i lT1T 3tlW, i 3lt1F, 1994 tnr 86(1) i31r tkii'it l'qaicii, 1994, i1kld-1 9(1) i 
c1cI t1f S.T.-5 IIR t 5ff d1I v 31  1T%T 1i 3TIkT 3l411 *r rdtY, i4l 
1eld1 (1J) 11 11 Jltflci k1l 'E1T1V) 3 oi,A r t '1i cIic*( t 1TT *t 1PT 3T 

5ctteivzrr50  vi3TTr50 ei  1V3T frr: 1,000/- 
 5,000i- 4 3lrT 10,000/-  r rr 1 i1t ~iiai 5l 11tcI '1T RTl1, TlIlFr 3Pt?1 

lI(ilI 18F1' 'tiI-Ci( i I ,tfl 1't c1lict, aiu ,u'fI IIc1 i' GUI'&l 1'JI oli1i 
I Tir iLFC r *1 r inr Iii nfi8i g1br 3lfk?fiT iiur *1 rTr 1rtii I - i ii 3Ur 

( 31th) i fW 3nrtr l 500/- V IT I1W1F1 "1111 **rii IdlI Il 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be ified in 
quadruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five laths but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & mterest demanded & penalty levied is more than fifty Laiths rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500[-. 

(B) 



• - 

1i 3t1It, 1994ts1m86 3-TU3tt(2) (2A)3   1994, liiJ4 9(2) 
9(2A) ii lv S.T.-7 t 3 lTT .31TT, iv, 3TTtT 3flT (3T), t 

.c'nc. ciiu tli1a 3tTf *1 fft ii it (iie   TIV) 3i't 3iTZT[ T{[ 3ITT[ 3-rEtT 
3qc1-, zr i -.iie, 1/ I'b, t 3l'R?tt  t 31ft c 'tl 4T 1r  o1c1 31T t t iit ' 

e$d,j ofll / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 arid shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certifiecf copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central 'Excise! Service 
Tax to file the appeal before the Appellate Tribunal, 

iItjtt c'nc. 3muT( - )   rl3rI1IT 1944 
r353i9T, tfr1ki 3l1T, 1994 *tTRT83 3 PTt 3T113t 

1I4.tuI f 3TLftt 'Mct l' ic'-lIC, c-4,/.t101 .9dI i 10 i1ir (10%), lTT tFtTlT#lRT Od ', iT TF, ;r r 
TOil ', T 1191T1T v, T3ii fi) 3s 

3c&jc ri' u11 -Oi nlr 
(i) Rr11 3N'4,d. 
(ii)  
(iii)  
- T 3112014 3ll 3 j 

igisr PTTI 3 3P1'tiT iTIt c'fldt a1 I! 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central ENcise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

3qI9elliui 3iI4'1: 

Revision appli&tion to Government of India: 
3iTkr r vr iIl'ti -i1ci itieIl k icU Th1' 31TIW, 1994 t PT 35EE * WPR' tRTj i 3T?Pt 

3T i1lct, lR 'thI(, tTTOT 3tTI i 'tk W, t'-1't q lT, fttC Jfl,  R 
110001, tIii Bo1I 'EI1f] / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Umt, Ministry of 
Finance Denariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New lielhi-110001, under Section 
35EE of'the EA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

*  o11Io1 i 1lJ1l , otj '.t1I1 &llc'i t cbIaI ' Tgl d i4jdjd,j tITTI 1 3lTI 
ill T' 'H.dIJ1oi T' if  ITUT * 

q,iil ii1,*) ITJtIc'4 ii1Iol -neic i/ 
In case of any loss of goods'where the lss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a mactory or m a 
warehouse 

(ii) 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

(in) ,cqie, iI lTTl9TT ¶il fff I{RI  o)1Ic'i ill ITW fIT ¶i TiTI 'I / 
In case of goods exported outside India export to Nepal or"Bhutan, without payment of duty. 

(iv) ci.iic,j le 
otti ¶i 3T1i1Tr (1. 2), 1998rc.lm 109 5ctW 

- - 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules macfe there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

(v) F1 -c1 3tTT I TI 1&-1I EA-8 *, iI t i'PT c'1Io1 lecl, (31TI) Ii'ticic41, 2001, Iii 9 
3ttI*3  

*t ufl iTrfl 1T-T T sritic 3T111T, 1944 T lflT 35-EE dc1 1t1*1T 1e 3TlTi1l1l 1ltt'ZI 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and sliall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

1t3 Ioiia?l liif I _ 
II 1c'ldo1 ê1 tI c'lkS ''9) ill 3'1 T ift 200/- T I1I iv 3Th iT1 1cl 'ti eiisi TlleI 

fti000 -ir 1iiiv I 
The revision applition shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) I?, r 3Ui  3i1ft r *1dtIar 3TT i 1L T WIif, 5'td lI .i11o11 1TI 

ftr fi q    fe 3T11T i15UT 5'TI 3 if  if 311[ I 

yIic1I / In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/-for each. 

iiii 1975, 3l-I 3 
o-'1l.4Iel Ic'4' c'Il Iii 'EtT1f / 
One copy'of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee 
stamp of Rs. 650 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

(F)   rOI't 3l Ti11 T(qI.) j1il) 1iicieT, 1982 31 RTI 

t1o11d q, UIc 1i)*r3l1i c,qii 3u41c1 1i .1k1I I / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

t3T ilcbI) t 3PU[ ift 'i    1EI 3i "1cIO1dè1 TT1ifft 1tV, tl1iit ¶1PflZI 1IC 

14'cl I / 
,/ .	 detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 

'may refer tbdliUepartmenta1 website www.cbec.govin 

(i) 

(C) 

(i) 

(vi) 

(E) 

(C) 



pliowing grounds: 

Appeal No. V2/190/BVR/2018-19 

::ORDER-IN-APPEAL::  

M/s. Vijay Steels, 207-209 GIDC-II, Sihor, Dist - Bhavnagar. (hereinafter referred 

to as 'Appellant') has filed the present appeal against Order-In-Original No. R-

53/Refund/18-19 dtd. 28.11.2018 (hereinafter referred to as 'the impugned order'), 

passed by the Assistant Commissioner, Central Goods & Service Tax Division, 

Bhavnagar — I (hereinafter referred to as "the adjudicating authority"). 

2. The brief facts of the case are that the appellant was engaged in the manufacture 

of Rolled Products of Iron and Steel falling under chapter 72 of the First Schedule to the 

Central Excise Tariff Act, 1985 and were availing deemed credit @ Rs. 920/- per MT in 

terms of CBEC Order No. TS/36/94-TRU dated 01.03.1994 which allows credit of duty in 

respect of ingots and re-rollable materials of Iron Steel to re-rollers availing of the 

exemption under Notification No. 01/93-CE dated 28.2.1993 without production of 

documents evidencing of payment of duty. This Notification was withdrawn w.e.f. 

01 .04.1995 vide CBEC Circular No. TS/8/95-TRU dated 16.03.1995. As per circular No. 

77/77/94/CE dated 10.11.1994 the CBEC clarified that since the scrap cleared by the 

ship-breakers had not suffered the duty, deemed credit was not admissible on such scrap. 

Therefore, aforesaid appellant was issued Show Cause Notice for recovery of deemed 

credit taken and utilized by them from 01.02.1995 to 15.03.1995 and same were 

adjudicated by adjudication authority vide 010 No. 133-160/2004 dated 28.06.2004. The 

aforesaid appellant filed appeals against the Order in Original before Commissioner 

(Appeal) who vide OJA No. 305 to 320/2004 — 84 to 99 (BVR/Commr(a)/Raj) dated 

30.11.2004 upheld the impugned OlOs. Against which appeals were filed before Tribunal 

who vide Order No. A/2290 to 2321/WZB/AHD/07 dated 29.08.2007 allowed deemed 

credit upto clearance value of Rs. 75 lakhs. Since, there was no order on interest, fine 

and penalties, they filed application for rectification of mistake before tribunal who vide 

order No. C-l/M/396-461/WZB/04 dated 22.07.2004 set aside impugned order and 

allowed deemed credit. 

3. Aforesaid appellant filed refund claims for refund of Modvat Credit reversed by 

them under protest; the adjudicating authority vide their order-in-original No. R-

53/refund/2918-19 dated 28.11.2018 sanctioned the refund claims in terms of Section 

11 B of the Central Excise Act, 1944 but appropriated the amount sanctioned of refund in 

terms of Section 11 of the Central Excise Act, 1944 against the outstanding demand of 

the department which is pending and unstayed before Hon'ble High Court. 

4. Being aggrieved with the impugned order, the appellant preferred the present 

appeal, int9r7i 

t,i 

I. IcF1 is not proper and legal. The impugned order is passed 

Page 3 of 6 
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by violating tVeyIon  ble High Courts order and issued without authority of 



Appeal No. V2/190/BVR/2018-19 

law and adjusted the Government dues while carrying out necessary 

process in sanctioning of refund claim; that as per settled case laws, such 

action of the adjudicating authority to adjust such dues which was stood as 

paid up, the adjudicating authority had grossly erred in adjusting such 

refund claim against such irrelevant outstanding dues. 

The issue covered in Order in Original is pertaining to eligibility of deemed 

Modvat Credit, which had been decided by the Hon'ble High Court of 

Gujarat in their favour. The same issue for further period is pending before 

the Hon'ble High Court of Gujarat. Hence on merits also, the issue covered 

in said 010 is in their favour and they were not required to pay any interest 

or penalty. The adjudicating authority has without any authority of law, 

appropriated the sanctioned refund claim. 

iii. Further, appellant has stated that he has filed a tax appeal against the 

impugned order and matter is pending with Hon'ble High Court and 

submitted that there was not any amount of arrears were pending for 

remained to be paid as the appellant the due dues at the material time when 

the said tax appeal was come on board with regard to the issue of stay 

proceedings against such dues arise on account of the above mentioned 

010. Therefore, adjudicating authority has wrongly and without any 

authority of law has adjusted the outstanding dues on the basis of 

jurisdictional range superintendent's report and amount shown in arrears is 

not pertaining to the duty of Central Excise but pertaining to the so-called 

amount of interest with reference to the said Order in Original. 

5. I have carefully gone through the facts of the case, the impugned order, the 

written submissions made by the appellant and find that the issue to be decided is 

whether sanctioning authority has correctly appropriated amount of refund sanctioned 

towards outstanding demand pending before Hon'ble High Court. 

6. I find that the Appellant had filed refund claim before the sanctioning authority 

arising out of High Court's order. The sanctioning authority sanctioned the refund but 

appropriated the same against dues to be paid by the Appellant pursuant to Order in 

Original, which is pending in the Hon'ble High Court. 

7. I find that vide Circular No. 9671112013-CX dated 01.01.2013 Board has 

clarified about recovery of confirmed demand during pendency of stay application. 

Conditions I procedures for recovery of confirmed demand during pendency of stay 

application laid down at Sr.No. 2 of above circular, reads as under: - 

Sr. No. Appellate Situation Directions regarding 

recovery 

Page 4 of 6 



Appeal No. V2/190/BVR/2018-19 

NIL No appeal field against a 

confirmatory order in original 

against which appeal lies with 

Commissioner (Appeals) 

Recovery to be initiated 

after expiry of statutory 

period of 60 days for 

filing appeal. 

2 Commissioner 

(Appeal) 

Appeal filed without stay 

application against a 

confirmatory order-in-original 

Recovery to be initiated 

after such an appeal 

has been filed, without 

waiting for the statutory 

60 days period to be 

exhausted. 

11 High Court or 

Supreme 

Court 

Tribunal or High Court confirms 

the demand 

Recovery to be initiated 

immediately on the 

issue of order by the 

Tribunal or the High 

Court, if no stay is in 

operation. 

(Emphasis supplied) 

7.1 Further, I find that vide Circular No. 1035/2312016-CX dated 04.07.2016, it is 

further clarified about recovery of confirmed demand during pendency of stay 

application. Conditions / procedures for recovery of confirmed demand during 

pendency of stay application laid down at Part II of above circular, reads as under: - 

Part II: When demand is confirmed by Hon'ble CESTA T or Hon'ble High Court & 

Stay is pending before Hon'ble High Court or Hon'ble Supreme Court: 

5.1 Attention is invited Sf No. 11 of the Circular No. 967/1/2013-CX dated 

01.01.2013[2013 (287) ELT (T5) providing that when a demand is confirmed 

by a Hon'ble CESTAT or a Hon'ble High Court, recovery may be initiated 

immediately on the issue of order by the Hon 'ble Tribunal or the High Court, if 

no stay is in operation. Hon'ble High Court of Gujarat in case of Karnavati Club 

Ltd (SCA No. 2422/2013) examined the entire circular dated 01.01.2013 and 

in relation to Sl.No. 11 in para 29 of the judgement, upheld the direction 

contained in the circular, without any modification. 

5.2 As a measure of liberalization and to ensure uniformity of practice, it is 

hereby directed that, recovery proceeding in relation to an order of Hon'ble 

High Court or Tribunal confirming demand of duty, may be initiated only after 

a period of sixty days from the date of order of the Hon 'ble Tribunal or Hon 'ble 

ourt, as the case may be, where no stay has been, granted by Hon'ble 

g7rt or Hon'ble Supreme Court against the order of Hon'ble Tribunal or 

Oh'ble'ithh Court respectively. 

/ 
Page 5 of 6 



(Gopi Nath) 
Commissioner (Appeals) 

...<:: 

• - 

a..-. 
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Appeal No. V2/190/BVR/2018-19 

(Emphasis supplied) 

8. I find that, in present case adjudicating authority vide their order-in-original No. R-

53/refund/2918-19 dated 28.11.2018 sanctioned the refund claims in terms of Section 

11 B of the Central Excise Act, 1944 but appropriated the amount sanctioned of refund in 

terms of Section 11 of the Central Excise Act, 1944 against the outstanding demand of 

the department which is pending and unstayed before Hon'ble High Court and same is 

covered under the situations given under the above circulars. 

09. In view of the above, I upheld the impugned order. 

CctI'U co*Idi  3~t T l.i'u 4' -d d1' I4I '1Ic11 

10.1. The appeal filed by the appellant stands disposed of in above terms. 

BY R.P.A.D.  
To, 
M/s. Vijay Steels, 
207-209 GlDC-II, Sihor 
Dist- Bhavnagar. 

Copy to: 
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar. 
3. The Assistant Commissioner, GST & Central Excise Division-I, Bhavnagar 

Guard File. 


