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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

A) AT AEE R AU o Ud QAT TN SrTRIEeT & 9 e, SR 3o ek A 1944 ¥ URT 358
& 3ia%a e fa HARTH, 1994 61 URT86 & Haald FewiTaTad SieTe Y off Fehchl & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance A *_1994 an appeal lies to:-

) FEfaROT Heaioet ¥ TFated Gel HIEe BT Ueh, FeAld SedlgeT Yok Ta Har Iieiry =ranfaraor A [y dis, dve
salfe o 2, . . T, 7% Reeh, 1 1 S0 AT I/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

@) T oReST 1(a) F TATC AT el & rerar AW T e W e, FET 31 ek vd Fared el wmrnfeEoT
(Rreee) 1 ofRaw e B, |, afaehr ae, agamel s7aet JraTal JEAeTaTe- 3¢oote & &1 e arfEe |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1{a) above

(i) 37T SrETaRoT & WHET A T I & AU FeE 3c91g Yoob (i) Agaged, 2001, & WEA 6 & I
iR RT a1 9u EA-3 &1 IR afarat & gof R Stier a7 | See & 5 § @ U 9T & AR, STET 3¢ edh B Al
sarst Y AT 3R T AT FHAT, TIC 5 ARG AT WA FH, 5 ARG I9C AT 50 A T TH 3747 50 oG 3¢ 4 HOH v
FAY: 1,000/~ TUY, 5,000/ FTF @t 10,000/~ T F¥ iR S e $ ofd Hogay w¥1 U qe 1 s,
FaTa T FATATART Y AT & T FoEER & A W el off wrdforer 6 & dor qanr J Y&ifa 3% e
ART AT ST TTRT | W ftid S a1 $[9TaTe, e o 38 e & gl wfew sret W e el waranterssvor & e feard
¢ | T IS (R HTEY) & AT 3dea-97 & Wy 500/- 9w a1 e Ao AT e g 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central

Excise ?Ap eg(l? Rules, 2001 and shall be accompanie(’:.l1 against one which at least should be accompanied by a fee of Rs,

1 é)OO/ - R8.5000/ -, Rs.10,000/ - where amount of duty demand/interest Rs alg/ refund is upto 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the form of crossed bank draft in favour of Asst, Registrar of branch of any nominated public

sector bank of the place where the bench of any nominated public sector bank of the place where the bénch of the Tribunal
is mtuate;ihmon made for grant ofstgaﬂésé\;ﬂ be accompanied by a fee of Rs. 50%/ -

) T & §Fet 3dler, R , 1994 1 Gy 86(1) & 3icreler Qarert AgeTaren, 1994, & ad 9(1) &
ded FIRE go7 S.T.5 7 ar afadt 3 1 a1 w¥elt va 3% wry O 3y & fawqy arde v ot g, swed ufey wrr A
Terea Y (3578 ¥ v ufa gATioi el aifRw) 3R 39 @ 37 O %7 v uia & @1, el Gae 1 AT 5T H 73197 @i
TRIT 3T FAA, TIC 5 AT AT 3HA $3, 5 G T AT 50 A1 YT qeb 321 50 A1 T9¢ ¥ 3170 § o H#rr: 1,000/
$UH, 5,0007- 93 3r2rar 10,000/~ TUA H1 ARG AT Yoek 1 Afel Herood Y| ENRA Yo T I, Tty el
TAHERRTT 6 A & FETAH SRR & 1 § Bl o ardforeras &7 & da garr JRy Wi deh gire gany ohar S
afeT | FIT o &1 3gerae, A% i 3@ omar 7 g afge ST wetta IrhdRr s i e R § | $eT 3R
(¥ 3iTER) & oIT TAga-9= & T 500/- T &1 T et eeh AT Fell gHT I/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadrufphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied b¥<sa
C?)BX of the order appealed against (one of which shall be certified coply) and should be accompanied (l))goa fees of Rs.
1000/ - where the amount of sérvice tax & interest demanded & penalty Ievied of Rs. 5 Lakhs or less, Rs,5000/- where the
amount of service tax & interest demanded & penalty levied is” moré than five lakhs but not ex_ceedinﬁ Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty s Tupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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under Rute 0'(2) & O(2A) of the Service Tox Rus 1996 and shall be avecmmamnic oy o6 Hed in For ST.725 prescribed

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certifie copyf) and copy of the order

assed by the Commissioner authorizing the Assistant Commissioner or D mmissi i i
ax to file the appeal before the Appellat% Tribunal. For Deputy Co ssioner of Central Bxcise/ Service
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or an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is al
applicable to Servgce Tax under Section 83 of the Finance Act, 1994, an appeal against this grde(; shall lie“i)elforelihe %ilr)?]ani?
on payment of 10% of the duty demanded where duty or duty and penafty are in dispute, or penalty, where penalty alone
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Undgr Central Excise and Service Tax, “Duty Demanded” shall include :
;) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules

il
- provided further that the provisions of this Section shall not apply to the stay application and al din,
before any appellate authority prior to the commencement of the Financg ?I\}IOQ) Act, 20%,4. PP Appeats pending

R TSR B :

Revision applifation to Government of India: _ _

T ST 1 ToRIEToT AT ieaiiel e el 3, Sl Scure e MARATA, 1994 1 URT 35EE & YA WS & JHeaid
110001, %t far e =R /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of

Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Sectio:
35EE of the CEA 1944 in respect of the following case, govgmed by first proviso to sub-section (1) of Section-35B ibid: "

I} A & forelh g & A H, el G Rl AT S R FRaE & $ER g F IRIET & SR a1 TR s
FRA A1 AR Bl U $3R 98 & g8 HEN I8 IRIHT & G, 1 Halt 5K 95 F a7 HSROT # H1el % TEHEHIT & &R,
TRl FREIY IT Tl 18R I[g T ATt & oehalTet o AT 71/ i

In cage of any loss of goods, where the 10ss occurs in transit from a factory to a warehouse or to another factory or from one
wareﬂouse t0 another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

HR & e el ISz AT 837 1 v a T AT & Ao 3 ygad wed e ol 18 T 37T ek 6 ge (Rde) &
HAS H, AR & 18 Ty sy A7 &3 B T HT o/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

uﬁm?ﬁwwmﬁmmésm,mmmﬁmﬁmﬁmmél /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

Hﬁ%m%m%m%w*ﬁﬁ@mwmwmmmuﬁ*mmﬁng%
ﬁr@a@rmm () & dant & 3T (7. 2), 1998 6 GRT 109 & @R fowra 1 718 ariig sraar FFTaf
W AT a1 H G FPeaw gy . .
Credit of any duty allowed to be utilized towards pa%ment of excise duty on final a;J)Sroducts under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

IHFT 3G Y & WA YT TEAT EA-§ #, T B S Icurest e (3de) frmTEel, 2001, % H9H 9 & A9
R £, 55 T & TINOT & 3 g & Hadd Y SN TRT | I HIAe & AT T Jeer F el HERN A1 o giaar
FeraeT T Sl AfRT| T & FART 3eUE Yook AT, 1944 &1 4T 35-EE & T fAUTRd Yo 1 3eradl & e &
R W TR-6 i i st o=l =gl / _

The above application shall be made in duplicate in Form No. EA-8 as s ecified under Rule, 9 of Central Excise (A%peals
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. Tt should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TALETOT 3Tde & Ty Meataild RuRd e 6 Jgrel A e @R | ]
ﬁﬁWWWWMmmma°a?mzoo/-me 1T 3k afE Heee @R U JE F T S 8

A FIA 1000 -/ T HETATT ThdT SATT | ) .
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

AR T I S T RN T TN & 7 T T I % TAC A HY A, ITTLFA 91 W b S A | 57 qA
$§ mﬁ%mmamxmmmmﬁwmmmmwmmm
ST 871 / In case, if the order covers various numbers of order- in Original, fee for each O.LO. should be paid in the

id manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
?ngrrxirs:f %ovt. Agrmg%as‘g] mgv be, isgﬁlled to avoid scriptoriaggork if excising,PRs. 1 lakh fee of Rs. 100/ - for each.

TrERT AT Yok HEs, 1975,%y@n,@-I%mnymr@WMr@rﬁwﬁuﬁﬁas.so T

2
e e fefdke dlon g aTfgT / ) ‘
One copy_of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee
stamp of Rs. 6.50 as prescribed under Schedule-] in terms of the Court Fee Act,1975, as amended.

msw,mm%ﬁwmmwm(mﬁﬁ) BraaETas, 1982 & aftta we 3=y daferua meal
F TEATIT BT a1 AT Er Y o wur e frar snard | /

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

3pdrcl ST i 3T Tl e & Hafia s, e 3R AderaH e & foe, srdvendf Qe dawse
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o f T/',E Mm‘gﬁ%etaﬂed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant
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Appeal No. V2/190/BVR/2018-19

::ORDER-IN-APPEAL ::

M/s. Vijay Steels, 207-209 GIDC-II, Sihor, Dist - Bhavnagar. (hereinafter referred
to as ‘Appellant’) has filed the present appeal against Order-In-Original No. R-
53/Refund/18-19 dtd. 28.11.2018 (hereinafter referred to as ‘the impugned order’),
passed by the Assistant Commissioner, Central Goods & Service Tax Division,
Bhavnagar — | (hereinafter referred to as “the adjudicating authority”).

02.  The brief facts of the case are that the appellant was engaged in the manufacture
of Rolled Products of Iron and Steel falling under chapter 72 of the First Schedule to the
Central Excise Tariff Act, 1985 and were availing deemed credit @ Rs. 920/- per MT in
terms of CBEC Order No. TS/36/94-TRU dated 01.03.1994 which allows credit of duty in
respect of ingots and re-rollable materials of Iron Steel to re-rollers availing of the
exemption under Notification No. 01/93-CE dated 28.2.1993 without production of
documents evidencing of payment of duty. This Notification was withdrawn w.e.f.
01.04.1995 vide CBEC Circular No. TS/8/95-TRU dated 16.03.1995. As per circular No.
77/77/94/CE dated 10.11.1994 the CBEC clarified that since the scrap cleared by the
ship-breakers had not suffered the duty, deemed credit was not admissible on such scrap.
Therefore, aforesaid appellant was issued Show Cause Notice for recovery of deemed
credit taken and utilized by them from 01.02.1995 to ~15.03.1995 and same were
adjudicated by adjudication authority vide OIO No. 133-160/2004 dated 28.06.2004. The
aforesaid appellant filed appeals against the Order in Original before Commissioner
(Appeal) who vide OIA No. 305 to 320/2004 — 84 to 99 (BVR/Commr(a)/Raj) dated
30.11.2004 upheld the impugned OIlOs. Against which appeals were filed before Tribunal
who vide Order No. A/2290 to 2321/WZB/AHD/07 dated 29.08.2007 allowed deemed
credit upto clearance value of Rs. 75 lakhs. Since, there was no order on interest, fine
and penalties, they filed application for rectification of mistake before tribunal who vide
order No. C-1/M/396-461/WZB/04 dated 22.07.2004 set aside impugned order and

allowed deemed credit.

03. Aforesaid appellant filed refund claims for refund of Modvat Credit reversed by
them under protest;, the adjudicating authority vide their order-in-original No. R-
53/refund/2918-19 dated 28.11.2018 sanctioned the refund claims in terms of Section
11B of the Central Excise Act, 1944 but appropriated the amount sanctioned of refund in
terms of Section 11 of the Central Excise Act, 1944 against the outstanding demand of

the department which is pending and unstayed before Hon’ble High Court.

04. Being aggrieved with the impugned order, the appellant preferred the present

T

ollowing grounds:

appeal, interglaBTrthas
gy VA

4 o , .
ned)&zﬂier is not proper and legal. The impugned order is passed

‘e - -»\. ,’-: ) ) )

' ialatirig tl?/ee)llon’ble High Court’s order and issued without authority of
N f S

,
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Appeal No. V2/190/BVR/2018-19

law and adjusted the Government dues while carrying out necessary
process in sanctioning of refund claim; that as per settled case laws, such
action of the adjudicating authority to adjust such dues which was stood as
paid up, the adjudicating authority had grossly erred in adjusting such
refund claim against such irrelevant outstanding dues.

i The issue covered in Order in Original is pertaining to eligibility of deemed
Modvat Credit, which had been decided by the Hon’ble High Court of
Guijarat in their favour. The same issue for further period is pending before
the Hon’ble High Court of Gujarat. Hence on merits also, the issue covered
in said OIO is in their favour and they were not required to pay any interest
or penalty. The adjudicating authority has without any authority of law,
appropriated the sanctioned refund claim.

iii. Further, appeliant has stated that he has filed a tax appeal against the
impugned order and matter is pending with Hon'ble High Court and
submitted that there was not any amount of arrears were pending for
remained to be paid as the appellant the due dues at the material time when
the said tax appeal was come on board with regard to the issue of stay
proceedings against such dues arise on account of the above mentioned
OlO. Therefore, adjudicating authority has wrongly and without any
authority of law has adjusted the outstanding dues on the basis of
jurisdictional range superintendent’s report and amount shown in arrears is
not pertaining to the duty of Central Excise but pertaining to the so-called

amount of interest with reference to the said Order in Original.

05. I have carefully gone through the facts of the case, the impugned order, the
written submissions made by the appellant and find that the issue to be decided is
whether sanctioning authority has correctly appropriated amount of refund sanctioned
towards outstanding demand pending befoere Hon’ble High Court.

06. I find that the Appellant had filed refund claim before the sanctioning authority
arising out of High Court’s order. The sanctioning authority sanctioned the refund but
appropriated the same against dues to be paid by the Appellant pursuant to Order in

Original, which is pending in the Hon’ble High Court.

07. | find that vide Circular No. 967/1/2013-CX dated 01.01.2013 Board has
clarified about recovery of confirmed demand during pendency of stay application.
Conditions / procedures for recovery of confirmed demand during pendency of stay

application laid down at Sr.No. 2 of above circular, reads as under: -

Sr.No. | Appellate Situation Directions regarding
.
groey Kﬁﬂboﬁty recovery

@ : Page 4 of 6
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Appeal No. V2/190/BVR/2018-19

1 NIL No appeal field against a | Recovery fo be initiated
confirmatory order in original | after expiry of statutory
against which appeal lies with | period of 60 days for
Commissioner (Appeals) filing appeal.

2 Commissioner | Appeal filed without stay | Recovery to be initiated

(Appeal) application against a | after such an appeal
confirmatory order-in-original has been filed, without
waiting for the statutory
60 days period to be
exhausted.
11 High Court or | Tribunal or High Court confirms | Recovery to be initiated
Supreme the demand immediately on the
Court issue of order by the
\ Tribunal or the High
Court, if no stay is in
operation.
(Emphasis supplied)
7.1 Further, | find that vide Circular No. 1035/23/2016-CX datéd 04.07.2016, it is

further clarified about recovery of confirmed demand during pendency of stay

application. Conditions / procedures for recovery of confirmed demand during

pendency of stay application laid down at Part Il of above circular, reads as under: -

Part Il When demand is confirmed by Hon’ble CESTAT or Hon’ble High Court &
Stay is pending before Hon’ble High Court or Hon’ble Supreme Court:

-
4 jé? v

P oo

5.1  Attention is invited SI.No. 11 of the Circular No. 967/1/2013-CX dated
01.01.2013 [2013 (287) ELT (T5) providing that when a demand is confirmed
by a Hon’ble CESTAT or a Hon’ble High Court, recovery may be initiated
immediately on the issue of order by the Hon’ble Tribunal or the High Court, if
no stay is in operation. Hon’ble High Court of Gujarat in case of Karnavati Club
Ltd (SCA No. 2422/2013) examined the entire circular dated 01.01.2013 and
in relation to SI.No. 11 in para 29 of the judgement, upheld the direction
contained in the circular, without any modification. .

5.2 As a measure of liberalization and to ensure uniformity of practice, it is
hereby directed that, recovery proceeding in relation to an order of Hon’ble
High Court or Tribunal confirming demand of duty, may be initiated only after
a period of sixty days from the dafe of order of the Hon’ble Tribunal or Hon’ble

“gihrCourt, as the case may be, where no stay has been granted by Hon’ble

e -ty
-

H{gh Qéurt or Hon’ble Supreme Court against the order of Hon’ble Tribunal or
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Appeal No. V2/190/BVR/2018-19

(Emphasis supplied)

08. Ifind that, in present case adjudicating authority vide their order-in-original No. R-
53/refund/2918-19 dated 28.11.2018 sanctioned the refund claims in terms of Section
11B of the Central Excise Act, 1944 but appropriated the amount sanctioned of refund in
terms of Section 11 of the Central Excise Act, 1944 against the outstanding demand of
the department which is pending and unstayed before Hon’ble High Court and same is

covered under the situations given under the above circulars.

09. In view of the above, | upheld the impugned order. |

0.9  dioTeRal Z@RT gof 1 IS AT &1 A9eRT 30 a0F & fFar Jrar gl

10.1. The appeal filed by the appeliant stands disposed of in above terms.

Tearfad / 0’\\\’\
o\ (Gopi Na )

T & Commissioner (Appeals)

By RPAD st (i)
To,

M/s. Vijay Steels,
207-209 GIDC-II, Sihor
Dist - Bhavnagar.

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3. The Assistant Commissioner, GST & Central Excise Division-I, Bhavnagar

4 Guard File.

—
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