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g rfieeat & wiaardl & a1 vd 9o /Name & Address of the Appellants & Respondent -
M/s.Rajendra Ship breakers Pvt. Ltd.,Plot No. 114, Ship Breaking Yard, Sosiya. Trapaj ,District-Bhavnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

(A) e eE FEAT 3EUIC e Td HaTER e FaranRistor & wid e, deird Seure e HRTas 1944 Y arr 858
& e vd A AR, 1994 & R 86 ¥ Sdd AT 59 A S wRd & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

B gaflaoT sEaies § TFaleuT Tl A W Yo, FeErd IS Yodh Td HATaR HURIT FATAiesor & @Ry @i, dve
clie o 2, 3. 3. oA, 1% feeeh, Y 7 el e v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

(i) suFd 9ERE 1(a) 7 SATC T IS & rermar A TN 3 WA Yo, FET Icule e Ta YA AN FArTRISHOT
(Rreee) & afaw e difde, | Zfda do, agaTe sraet JraTaT EACAIE- 3¢ootE FF Y ST TR |

To the West regional bench ot Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(i) JrdTee ForaTfOeteT & FeeT O AT B & O ST 360G e (1) Brmare, 2001, & U o & 3Eed
TR e 9 g EA-3 &Y OR ST 3 gat R oe TR | gont F b QA B Uk uial & W, ST S e B AT
STt Y AT 3R ST AT AT, YT 5 A A7 IHA F, 5 G F9C AT 50 TG FIT ek 3747a7 50 TG 90 F 31f8e & e
wa 1,000/ T9, 5,000/~ F9F At 10,000/- 308 & iR s oo &1 wfer @eroe o) fAuiRe e & soram,
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ZaRT T ST TR | HafR grore 1 3arclrer, do 1 37 onr A el AT S1ET waftd el sararttreor & e R
T | R e (R 3TER) & AT 3mdea-a= & |1y 500/- T &1 R Qe ST et g 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise FApgea(l)) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs,
1,000/- Rs.5000/ -, Rs.10,000/ - where amount of duty demand/mterosk{gcnalt r/refund is upto 5 Lac., 5 Lac 10 50 Lac and
above 50 Lac respectlvefy in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 5()}0/ -
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shalt be accompanied b%' a
CoBv of the order appealed against (one of which shall be certified copy) and  should be accompanied by afees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty Tevied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is” more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & mterest demanded & penalty levied is more than fifty Lz\ths rupecs, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Soctor Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompaniod by a fee of Rs.500/-.




{ii)

()

(i1}

(i)

(iv)

2
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The appeal under sub seclion (2) and (24) of 1he section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Comumissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which slmh be a certified copyp and copy of the order
lizassvd by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner o Centrallii)xcise/ Service

ax to file the appeal before the Appellate Tribunal. i
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ITREROT A 3dVe hTel WAT 3eUiE YeH/HaT FT AT & 10 TARAE (10%), SI9 AT Ud Spaielt fariee §, a1 SR, 51 el
SpETe faarfed &, a1 sprarst i oo, arerd R g@ o & 3ieeta s 6 S arelt 398 G ot &1 e ST & 36w A @
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Taraelier w2 379ff va i @1 o T /et
For an appeal Lo be tiled before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable 1o Service Tax ander Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the daty demanded where duty or duty and penarly are in dispute, or penalty, where penalty alone
is i dispute, provided the amountof pre-deposit payable would be subject to a ceiling of Rs. 10 Croves,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroncous Cenvat Credit taken;
(i) amount payabie under Rule o of the Cenvat Credit Rules

- provided farther that the provisions of this Section shall not apply to the stay application and appeals pending
before anv appellate anthority prior fo the commencement of the Finance (No.2) Act, 2014,
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Revision aﬁgplimli(m to Government of India: . )

wa gmaer B finrer e rstatad s A & 3eme ek 3T, 1991 S aRT 35EE & qUA Ww & A
way afis, Wi armR, Jadiem swrded dwre, o daes, v R, ol 55, See &9 sew, gog A7, 7% freel-
Ploond, &) T3 Sy anfay ,

A revision apphication lies o the Under Secretary, to the Government of India, Revision Application Unit, Ministry of
Finance, Pepartment of Revenoe, -Hh Floor, Jeevan Deep Bui]din[g, Parliament Street, New Delhi-110001, under Section
WEE of the CIFA TOR in respect of e following case, governed by First proviso to sub-section (1) of Section-338 ibid:

1

afe e & Rl s & aere §, T Jhae el J1 @) R sRae 9 62K T8 & IRIET & eRe a1 T e
ICETE A1 R RRAY T STET AT @ Y HER TR ORI & 2R, A1 R S8R 378 AT HERT F HIS & WHERT & S,
ey sy a1 el $9R 1 3 W & TRt & RS F 1/ ‘

(1 case of any loss of goods where the Rss oceurs in ransit from a factory to.a warchouse or to another factory or from one
\v.n'v}numu th another during the course of processing of the goods in a warehouse or in storage whether in a factory orina
warehouse

HIE 3 argy ol areg a7 839 &) el e 38 el & faferslor & yaper e A1t oX 378 918 e 3ie od & oc (Rae) &
AT A, S A & g fobaly g a1 ela oy Rara T i &1/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manufacture of the poods which are exported to any’country’or territory outside [ndia.

afe 3T Qe T TS TehU Taar 311t & e, AUTel AT $jeTed a1 Arel { ey foay aran &1 /

In case of goods exported outside India export to Nepal o Bhatan, without pavment of duty.

AT 3eIE & SereH e F HAT & U S 338 A 39 AE v sud [@f¥ieet watel & ded Jed B9 §
F O & 3 Jrgerer (3rden) & GaRT e HRTRA (. 2), 1998 6 URT 109 3 GaRT 3aa B a1 AR Jrerer aAEar
oy a1 9 & aiiYd fhw e &1/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

390G e @Y a1 il guT §edn EA-8 #, 31 1 S 3cuea o (3rfter) Tamameel, 2001, & @gH 9 & 3w
Rfafise & 29 3w & TIVOT & 3 FIE & Aadd $ ST AR | IUNRT NI F AU FF I T 37 &= ¥ & aferar
HETeT 1 ST AET HR &1 Feedd 3cUTE ek HiRfaam, 1944 Hr ary 35-EE & dgd HUiRa e 1 el & e &
A Y TR-6 7 0T HeTaoT &1 =11 =1fgw| /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies cach of the OO and Order-In-Appeal. Tt should also be accompanied by a copy of TR-6 Chatlan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

qeTiaToT e & |1y el Wi e & reref i sl A | ,

STET HoTaeT TohaT Ueh o1 9 AT 3HW F 81 ol TG 200/ - T I fhar S0 3R AT Hefeet ThA T o &9 | FATeT 81
ATET 1000 -/ FT HITAA 6T 1T |

The revision application shall be accompanied by a fee of Rs. 200/ - where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

afe 58 e FS HeF AN A FATAY & A T dF HF WS & AT e F Ta, Iwad F91 § fRar St wfgd) 56 avg
¥ B v o o Fore ot @ aet & fav aunfEie rfieer sanfeietor #F v e a1 3 SR A O e
ST 871/ In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the
aforesaid manner, not withslanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt, As the case may be, is filled to avord seriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.

TUTHANT ATaTer eer JIUTE, 1975, & Hoall- & el 7T LY vd TI7T 3ger 7 uf o el 6.50 w0 a1
FrRITerd e fefehe ofar glen arigu) / _

One copy"of a]vylicalion or O.1OL as the case may be, and the order of the adju_dicating authority shall bear a court fee
stamp Of Rs. 630 as prescribed under Schedule-fin terms of the Court Fee Act, 1975, as amended.

HIAT e, HeRld 3G Yot Ua HaE e s (S faft) Srawrad, 1982 # afttd va smw wefrud sevet

& WIFATIT et aTer Al 1 31T o et st e sren &1 /

Attention is also invited to the Jjades-easgring these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Pmu};jpr‘l; Rt 4982
N TS S .
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:: ORDER-IN-APPEAL ::

M/s. Rajendra Ship Breakers Pvt. Ltd., Bhavnagar (hereinafter referred to
as “Appellant”) has filed appeal Nos. V2/34-35/BVR/2019 against Order-in-
Original No. 06 to 07/Service Tax/2018-19 dated 08.03.2019 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, Central

GST Division, Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The brief facts of the case are that during audit of the records of the
Appellant, it was observed that the Appellant had cleared goods from their
factory and paid freight to transport agency. it appeared that since it is the
consignor i.e. Appellant who had paid the freight charges, the liability to pay
service tax under GTA service was upon Appellant in terms of Rule 2(1)(d)(B) of
the Service Tax Rules,1994.

2.1  Show Cause Notice dated 21.07.2017 covering the period from
February,2015 to March,2016 and another Show Cause Notice dated 12.04.2018
covering the period from April,2016 to June,2017 were issued to the Appellant,
for recovery of service tax of Rs. 20,38,956/- & Rs. 13,46,355/- respectively
under the provision of Section 73(1) of the Finance Act, 1994 (herein after
referred to as “the Act”), along with interest under Section 75 of the Act and

proposing imposition of penalties under Sections 76, 77 & 78 of the Act.

2.2 The adjudicating authority confirmed service tax demand totally
amounting to Rs. 33,85,311/- under Section 73(1) of the Act, along with interest
under Section 75 and imposed penalty of Rs. 20,38,956/- under Section 78,
penalty of Rs. 1,34,636/- under Section 76 and penalty of Rs. 10,000/- under
Section 77(2) of the Act.

3. Aggrieved, the Appellant preferred these appeals, inter-alia, on the
grounds as under:

(i) The Appellant removed excisable goods from the registered factory gate
to the independent customers through the vehicles being sent by the purchaser
as well as also sold excisable goods through appointed consignment sales agent
as per the provisions of the Section 4 of the Central Excise Act, 1944 read with
the provisions of Rule 5 of the Valuation Rules. Appellant used to bear "actual
freight charges/ transportation charges” incurred in transporting of excisable

goods from the place of the factory gate upto place of appointed consignment

4.
0/ Page 3 of 8




Appeal No: V2/34 & 35/BVR/2019 -

sales agent. On sale of the said excisable goods by the appointed consignment
sales agent, they used to issue required “Sale Note" to the independent
customers, who were not related to _each other; thaf\she department has
wrongly and without any authority of law has initiated illegal action for demand
of the Service Tax on the transportation charges which were nothing but part
and partial of the transaction value, as contemplated under Section 4 of the said
Valuation Rules; that the Government cannot recover/collect "two indirect
taxes”, one is in the nature of Central Excise duty and another in the nature of

Service Tax with reference to the issue of "transportation of the excisable goods"

(i) Appellant used to pay Central Excise duty on the transaction value which -
included freight charges incurred in removing the excisable goods from factory
gate of Appellant up to the place of the registered consignment sales agent's
premises. Therefore, appellant was not required to pay the Service Tax on such
freight charges shown separately in the "Consignment Sales Note" issued by the
registered consignment sales agent. Similar type of action was also initiated in
the case of the appellant pertaining to the period prior to the period involved in
the above mentioned two show cause notices, wherein the Assistant
Commissioner, Service Tax Division, Bhavnagar accepted the submission made by
the appellant and admitted that no service tax levied on freight charges,
because the same was included in the “transaction value” by the appellant as
provided under Section 4 of the Act read with the Valuation Rules. The
adjudicating authority erred in not giving due respect to the said provisions and
not accepting the settled judicial discipline; that the department has tried to
divert the issue from the angle of Central Excise Law to the angle of Service Tax
Law though service tax law was not all applicabte in the present case; that when
the excisable goods are not sold at the factory gate, but are sold through the
consignment sale agent, the place of removal of such excisable goods would be
the place of the consignment sales agent's godown; that the appellant paid duty
of excise, on value of goods declared in central excise invoice which included
the actual amount of freight, incurred in removal of goods from the place of the
factory gate up to the place of the appointed consignment sales agent,
complying  Section 4 read with Rule 5 of the Valuation Rules, 2000; that
appellant has disclosed the manner of transaction done, through Sale Note No.
1852 dated 30.03.2013 issued by the consignment sales agent i.e. M/s.
Bhadrakali Steels, G. T. Road, Sirhind Side, Mandi, Gobindgarh, Punjab with

reference to the excisable goods transferred to the place of consignment sales
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agent vide Central Excise Invoice No. EX 691 dated 22.03.20 13 and paid the
duty accordingly.

(i) The findings given at Para no. 30 & 31 of the impugned order are not
sustainable, true and correct but far away from the statutory provisions of
determining the correct and genuine transaction value in respect of the
excisable goods sold to the customers from the place of registered place of
consignment sales agent; that the Adjudicating Authority has grossly
misinterpreted the Rules and Regulations of the excise law read with the
provisions of the Finance Act, 1994; that the provisions of Rule 2(1)(d)(B) of the
Service Tax Rules, 1994 are not applicable in the present case when goods are
sold through consignment sales agent, wherein the "place of removal of the
goods” is the place of godown of consignment sales agent and the cost of such
transportation from the factory gate to the place of the consignment sales agent
is to be treated as "the transaction value" in pursuance of the Section 4 of the
Central Excise Act, 1944 read with the provisions of the Central Excise Valuation
Rules framed there under that the impugned order demanding service tax is not
proper, legal and correct, accordingly, appellant is not liable for, paying service
tax, interest and penal action.

4, In Hearing, Shri N K Maru, & Shri U H Qureshi, both Consultants appeared
on behalf of the Appellant and reiterated the submissions of appeal memo and
also submitted additional submission dated 28.08.2019 wherein they reiterated
the grounds of appeal.

5. [ have carefully gone through the facts of the case, the impugned order,
the Appeal Memorandum and written submission made by the Appellant. The
issue to be decided is whether the Appellant is liable to pay service tax under
the ‘GTA Service’ or otherwise.

6. On going through the records, | find that the adjudicating authority
confirmed service tax demand under the category of ‘GTA Service’ on the
grounds that the Appellant had paid freight to transport agency in respect of
goods transported to their buyers and Appellant being a body corporate, they
are liable to pay service tax in terms of Rule 2(1)(d)(B) of the Service Tax Rules,
1994. On the other hand, the Appellant has contended that, they had incurred

freight charges/ transportation charges for transportation of excisable goods
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Appeal No: V2/34 & 35/BVR/2019

from their factory, which was included in assessable value for the purpose of
discharging Central Excise duty in terms of Secticn 4 of the Central Excise Act,
1944; that the Department cannot re.c‘:over/collect two ir;?h'rect taxes, one in the
form of Central Excise duty and another in the form of Service Tax with

reference to the issue of transportation of the excisable goods.

7. I find it is pertinent to examine the provisions contained in Rule 2(1)(d)(B)

of the Service Tax Rules, 1994, which are reproduced as under:

“(d)  “person liable for paying service tax”, -

(B)  in relation to service provided or agreed to be provided by a goods
transport agency in respect of transportation of goods by road, where the
person liable to pay freight is,—

I any factory registered under or governed by the Factories Act, 1948
(63 of 1948);

(I)  any society registered under the Societies Registration Act, 1860 (21
of 1860) or under any other law for the time being in force in any part
of India;

(Il1)  any co-operative society established by or under any law;

(IV) any dealer of excisable goods, who is registered under the Central
Excise Act, 1944 (1 of 1944) or the rules made thereunder;

(V)  any body corporate established, by or under any law; or

(VD) any partnership firm whether registered or not under any law including
association of persons;

any person who pays or is liable to pay freight either himself or through his
agent for the transportation of such goods by road in a goods carriage :”

7.1 | find that in the present case, the Appellant was consignor of goods who
had paid freight to the transport agency in respect of goods sold and transported
to their buyers. Further, the Appellant, being a private limited company, is
covered under sub clause(V) supra. These facts are not in dispute. Under the
circumstance, liability to pay Service Tax on ‘GTA service’ is upon the Appellant
as provided under Rule 2(1)(d)(B) reproduced supra. Thus, the Appellant was
rightly held liable to pay service tax on the freight amount under ‘GTA Service’.

8. The Appellant has contended that they had incurred freight charges/
transportation charges for transportation of excisable goods from their factory,
which was included in assessable value for the purpose of discharging Central -
Excise duty in terms of Section 4 of the Central Excise Act, 1944; that the
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Appeal No: V2/34 & 35/BVR/2019

Department cannot recover/collect two indirect taxes, one in the form of
Central Excise duty and another in the form of Service Tax with reference to the
issue of transportation of the excisable goods. | find that the Appellant included
freight amount in assessable value for the purpose of discharging Central Excise
duty in pursuance of provisions contained in Central Excise duty. While in the
present case, the Appellant has been held liable to pay Service Tax on the
freight amount pursuant to provisions contained in Service Tax Rules, 1994.
Thus, liability to pay Central Excise duty and Service Tax have arose under two
different statutes and the Appellant cannot escape from discharging their
liability to pay service tax on freight amount paid to transport agency under
‘GTA Service’ on the ground that they had already discharged Central Excise
duty on the freight amount by including it in assessable value. I, therefore,

discard this contention as devoid of merit.

9. In view of above, | hold that the Appellant is liable to pay service tax
under ‘GTA Service’. | uphold the impugned order confirming service tax
demand of Rs. 33,85,311/-. Since, Service Tax is confirmed, it is natural that
confirmed Service Tax is required to be paid along with interest at applicable
rate.

10.  Regarding penalty imposed under Section 78 of the Act, | find that non
payment of service tax under ‘GTA service’ by the Appellant was unearthed
during Audit undertaken by the Department. Had there been no Audit of the
records of the Appellant, the non payment of service tax by the Appellant under
‘GTA Service’ would have gone unnoticed. So, there was suppression of facts and
extended period of limitation was rightly invoked in the impugned order. Since
the Appellant suppressed the facts of non-payment of Service Tax, penalty under
Section 78 of the Act is mandatory as has been held by the Hon’ble Supreme
Court in the case of Rajasthan Spinning & Weaving Mills reported as 2009 (238)
E.L.T. 3 (5.C.), wherein it is held that when there are ingredients for invoking
extended period of limitation for demand of duty, imposition of penalty under
Section 11AC is mandatory. The ratio of the said judgment applies to the facts of
the present case. |, therefore, uphold penalty of Rs. 20,38,956/- imposed under
Section 78 of the Act.

11.  Regarding penalty imposed under Section 76 of the Act, | find that the

Appellant was liable to pay service tax under ‘GTA Service’ but they failed to
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Appeal No: V2/34 & 35/BVR/2019

discharge their service tax liability and hence, they are liable to penalty under
Section 76 of the Act. I, therefore, uphold the penalty of Rs. 1,34,636/- imposed

LN

under Section 76 of the Act. v N

12.  Regarding penalty imposed under Section 77(2) of the Act, | find that it is
a fact that the Appellant had failed to assess service tax they were liable to pay
under the category of ‘GTA Service’ and therefore, penalty of Rs. 10,000/-
imposed under Section 77(2) of the Act is required to be upheld and | do so.

13.  in view of above, | uphold the impugned order and reject the appeals.

T Sl

Commissioner(Appeals)
RRGRIN
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To,
| M/s. Rajendra Ship Breakers Pvt. Ltd., draref Trorg Oy e T, Rrfr=,

E Work. Plot Ng. 114, Ship Breaking Yard, Feft: otz d97 114, f?maﬁmmé,
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