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:: ORDER-IN-APPEAL::  

M/s. Rajendra Ship Breakers Pvt. Ltd., Bhavnagar (hereinafter referred to 

as "AppeLlant") has filed appeal Nos. V2/34-35/BVR/2019 against Order-in-

Original No. 06 to 07/Service Tax/2018-19 dated 08.03.2019 (hereinafter 

referred to as 'impugned order') passed by the Assistant Commissioner, Central 

GST Division, Bhavnagar-I (hereinafter referred to as 'adjudicating authority'). 

2. The brief facts of the case are that during audit of the records of the 

Appellant, it was observed that the Appellant had cleared goods from their 

factory and paid freight to transport agency. It appeared that since it is the 

consignor i.e. Appellant who had paid the freight charges, the liability to pay 

service tax under GTA service was upon Appellant in terms of Rule 2(1 )(d)(B) of 

the Service Tax Rules,1994. 

2.1 Show Cause Notice dated 21.07.2017 covering the period from 

February,2015 to March,2016 and another Show Cause Notice dated 12.04.2018 

covering the period from April,2016 to June,2017 were issued to the Appellant, 

for recovery of service tax of Rs. 20,38,956/- 8: Rs. 13,46,355/- respectively 

under the provision of Section 73(1) of the Finance Act, 1994 (herein after 

referred to as "the Act"), along with interest under Section 75 of the Act and 

proposing imposition of penalties under Sections 76, 77 8: 78 of the Act. 

2.2 The adjudicating authority confirmed service tax demand totally 

amounting to Rs. 33,85,311/- under Section 73(1) of the Act, along with interest 

under Section 75 and imposed penalty of Rs. 20,38,956/- under Section 78, 

penalty of Rs. 1,34,636/- under Section 76 and penalty of Rs. 10,000/- under 

Section 77(2) of the Act. 

3. Aggrieved, the Appellant preferred these appeals, inter-atia, on the 

grounds as under: 

(1) The Appellant removed excisable goods from the registered factory gate 

to the independent customers through the vehicles being sent by the purchaser 

as well as also sold excisable goods through appointed consignment sales agent 

as per the provisions of the Section 4 of the Central Excise Act, 1944 read with 

the provisions of Rule 5 of the Valuation Rules. Appellant used to bear actual 

freight charges/ transportation charges" incurred in transporting of excisable 

goods from the place of the factory gate upto place of appointed consignment 
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AppeaL No: V2/34 a 35/BVR/2019 

sales agent. On sate of the said excisable goods by the appointed consignment 

sates agent, they used to issue required Sale Note" to the independent 

customers, who were not related toeach other; thathe department has 

wrongly and without any authority of law has initiated illegal action for demand 

of the Service Tax on the transportation charges which were nothing but part 

and partial of the transaction value, as contemplated under Section 4 of the said 

Valuation Rules; that the Government cannot recover/collect two indirect 

taxes, one is in the nature of Central Excise duty and another in the nature of 

Service Tax with reference to the issue of 'transportation of the excisable goods' 

(ii) Appellant used to pay Central Excise duty on the transaction value which 

included freight charges incurred in removing the excisable goods from factory 

gate of Appellant up to the place of the registered consignment sales agents 

premises. Therefore, appellant was not required to pay the Service Tax on such 

freight charges shown separately in the "Consignment Sales Note" issued by the 

registered consignment sales agent. Similar type of action was also initiated in 

the case of the appellant pertaining to the period prior to the period involved in 

the above mentioned two show cause notices, wherein the Assistant 

Commissioner, Service Tax Division, Bhavnagar accepted the submission made by 

the appellant and admitted that no service tax levied on freight charges, 

because the same was included in the "transaction value" by the appellant as 

provided under Section 4 of the Act read with the Valuation Rules. The 

adjudicating authority erred in not giving due respect to the said provisions and 

not accepting the settled judicial discipline; that the department has tried to 

divert the issue from the angle of Central Excise Law to the angle of Service Tax 

Law though service tax law was not all applicable in the present case; that when 

the excisable goods are not sold at the factory gate, but are sold through the 

consignment sale agent, the place of removal of such excisable goods would be 

the place of the consignment sales agent's godown; that the appellant paid duty 

of excise, on value of goods declared in central excise invoice which included 

the actual amount of freight, incurred in removal of goods from the place of the 

factory gate up to the place of the appointed consignment sates agent, 

complying Section 4 read with Rule 5 of the Valuation Rules, 2000; that 

appellant has disclosed the manner of transaction done, through Sale Note No. 

1852 dated 30.03.2013 issued by the consignment sales agent i.e. M/s. 

Bhadrakali Steels, G. T. Road, Sirhind Side, Mandi, Gobindgarh, Punjab with 

reference to the excisable goods transferred to the place of consignment sales 
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agent vide Central Excise Invoice No. EX 691 dated 22.03.20 13 and paid the 

duty accordingly. 

(iii) The findings given at Para no. 30 8 31 of the impugned order are not 

sustainable, true and correct but far away from the statutory provisions of 

determining the correct and genuine transaction value in respect of the 

excisable goods sold to the customers from the pLace of registered place of 

consignment sales agent; that the Adjudicating Authority has grossly 

misinterpreted the Rules and Regulations of the excise law read with the 

provisions of the Finance Act, 1994; that the provisions of Rule 2(1)(d)(B) of the 

Service Tax RuLes, 1994 are not applicable in the present case when goods are 

sold through consignment sales agent, wherein the place of removal of the 

goods' is the place of godown of consignment sales agent and the cost of such 

transportation from the factory gate to the place of the consignment sales agent 

is to be treated as 'the transaction value" in pursuance of the Section 4 of the 

Central Excise Act, 1944 read with the provisions of the Central Excise Valuation 

Rules framed there under that the impugned order demanding service tax is not 

proper, legal and correct, accordingly, appellant is not liable for, paying service 

tax, interest and penal action. 

4. In Hearing, Shri N K Maru, Shri U H Qureshi, both Consultants appeared 

on behalf of the Appellant and reiterated the submissions of appeal memo and 

also submitted additional submission dated 28.08.2019 wherein they reiterated 

the grounds of appeal. 

5. I have carefully gone through the facts of the case, the impugned order, 

the Appeal Memorandum and written submission made by the Appellant. The 

issue to be decided is whether the Appellant is liable to pay service tax under 

the 'GTA Service' or otherwise. 

6. On going through the records, I find that the adjudicating authority 

confirmed service tax demand under the category of 'GTA Service' on the 

grounds that the Appellant had paid freight to transport agency in respect of 

goods transported to their buyers and Appellant being a body corporate, they 

are liable to pay service tax in terms of Rule 2(1 )(d)(B) of the Service Tax Rules, 

1994. On the other hand, the Appellant has contended that, they had incurred 

freight charges! transportation charges for transportation of excisable goods 
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Appea' No: V2/34 & 35/BVR/2019 

from their factory, which was included in assessable value for the purpose of 

discharging Central Excise duty in terms of Section 4 Qf the Central Excise Act, 

1944; that the Department cannot recover/collect two in'irect taxes, one in the 

form of Central Excise duty and another in the form of Service Tax with 

reference to the issue of transportation of the excisable goods. 

7. find it is pertinent to examine the provisions contained in Rule 2(1)(d)(B) 

of the Service Tax Rules, 1994, which are reproduced as under: 

"(d) "person liable for paying service tax", - 

(B) in relation to service provided or agreed to be provided by a goods 
transport agency in respect of transportation of goods by road, where the 
person liable to pay freight is,— 

(I) any factory registered under or governed by the Factories Act, 1948 
(63 of 1948); 

(II) any society registered under the Societies Registration Act, 1860 (21 
of 1860) or under any other law for the time being in force in any part 
of India; 

(III) any co-operative society established by or under any law; 

(1V) any dealer of excisable goods, who is registered under the Central 
Excise Act, 1944 (1 of 1944) or the rules made thereunder; 

(V) any body corporate established, by or under any law; or 

(VI) any partnership firm whether registered or not under any law including 
association of persons; 

any person who pays or is liable to pay freight either himself or through his 
agent for the transportation of such goods by road in a goods carriage :" 

7.1 I find that in the present case, the Appellant was consignor of goods who 

had paid freight to the transport agency in respect of goods soLd and transported 

to their buyers. Further, the Appellant, being a private Limited company, is 

covered under sub clause(V) supra. These facts are not in dispute. Under the 

circumstance, liability to pay Service Tax on 'GTA service' is upon the Appellant 

as provided under Rule 2(1 )(d)(B) reproduced supra. Thus, the Appellant was 

rightly held liable to pay service tax on the freight amount under 'GTA Service'. 

8. The Appellant has contended that they had incurred freight charges! 

transportation charges for transportation of excisable goods from their factory, 

which was included in assessable value for the purpose of discharging Central 

Excise duty in terms of Section 4 of the Central Excise Act, 1944; that the 
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Appeal No: V2/34 & 35/BVR/2019 

Department cannot recover/colLect two indirect taxes, one in the form of 

Central Excise duty and another in the form of Service Tax with reference to the 

issue of transportation of the excisable goods. I find that the Appellant included 

freight amount in assessable value for the purpose of discharging Central Excise 

duty in pursuance of provisions contained in Central Excise duty. While in the 

present case, the Appellant has been held liable to pay Service Tax on the 

freight amount pursuant to provisions contained in Service Tax Rules, 1994. 

Thus, liability to pay Central Excise duty and Service Tax have arose under two 

different statutes and the Appellant cannot escape from discharging their 

liability to pay service tax on freight amount paid to transport agency under 

'GTA Service' on the ground that they had already discharged Central Excise 

duty on the freight amount by including it in assessable value. I, therefore, 

discard this contention as devoid of merit. 

9. In view of above, I hold that the Appellant is liable to pay service tax 

under 'GTA Service'. I uphold the impugned order confirming service tax 

demand of Rs. 33,85,311/-. Since, Service Tax is confirmed, it is natural that 

confirmed Service Tax is required to be paid along with interest at applicable 

rate. 

10. Regarding penalty imposed under Section 78 of the Act, I find that non 

payment of service tax under 'GTA service' by the Appellant was unearthed 

during Audit undertaken by the Department. Had there been no Audit of the 

records of the Appellant, the non payment of service tax by the Appellant under 

'GTA Service' wouLd have gone unnoticed. So, there was suppression of facts and 

extended period of Limitation was rightly invoked in the impugned order. Since 

the Appellant suppressed the facts of non-payment of Service Tax, penalty under 

Section 78 of the Act is mandatory as has been held by the Hon'ble Supreme 

Court in the case of Rajasthan Spinning a Weaving Mills reported as 2009 (238) 

E.L.T. 3 (S.C.), wherein it is held that when there are ingredients for invoking 

extended period of [imitation for demand of duty, imposition of penalty under 

Section IlAC is mandatory. The ratio of the said judgment applies to the facts of 

the present case. I, therefore, uphold penalty of Rs. 20,38,956/- imposed under 

Section 78 of the Act. 

11. Regarding penalty imposed under Section 76 of the Act, I find that the 

Appellant was  liable to pay service tax under 'GTA Service' but they failed to 

/ 
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discharge their service tax liability and hence, they are Liable to penalty under 

Section 76 of the Act. I, therefore, uphold the penalty of Rs. 1,34,636/- imposed 

under Section 76 of the Act. 

12. Regarding penalty imposed under Section 77(2) of the Act, I find that it is 

a fact that the Appellant had failed to assess service tax they were liabLe to pay 

under the category of 'GTA Service' and therefore, penalty of Rs. 10,000/-

imposed under Section 77(2) of the Act is required to be upheld and I do so. 

13. In view of above, I uphold the impugned order and reject the appeals. 

(GO I AT 
Commissioner(Appeals) 

By RPAD 

To, 

  

M/s. Rajendra Ship Breakers Pvt. Ltd., 
Work: Plot No. 114, Ship Breaking Yard, 
Sosiya, Trapaj, 

District Bhavnagar. 

I {c fr'r T. 1 1:1~& 

i-ci: tç  9114,fr1i 

1iRI 

   

'>111 :- 

1) 1'TT J-I 3-HQ-lci, ct'-c1 1 T o- icYI dh1,Ud 

3JIGlIc t 1Ic1cbI I 

2) 3ii-i -i, c-ç tr r -'.uc iccb, Io1dI,i. 31F.1c4-c1iei4, 

lc1c1dIi. 314 c1I1 cj,I 

3) 1.icl,  31i-4'*ci, cftc)
, 
 I 1cii o-çF ic'-4IC , Ica1dI-1 J-1U5c.i, 

4Jco1dI'l. 31I4cfdI1, 1Ta1dl'. fr 3T cbIl I 

djj  Ylc I 
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