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:: ORDER IN APPEAL::  

M/s Hariyana Ship Demolition Pvt. Ltd., Plot No. VI, Ship 

Breaking Yard, Alang, Bhavnagar-364002 (hereinafter referred to as 

"appellant") filed the present appeal against Order-In-Original No. HHV-

EXCUS-000-ADC-14-2018-19 dated 20.03.2019 (hereinaller retcrrccl 1.0 as 

"impugned order") passed by the Additional Commissioner, Central GST & 

Central Excise, Bhavnagar (hereinafter referred to as "the adjudicating 

authority"). 

2. The brief facts of the case are that, during the course of audit of 

Central Excise & Service Tax records of the appellant for the period from 

April 2016 to March 2017, it was observed that the appellant had booked 

a sum of Rs. 3,43,86,200/- and had reflected the same in the profit and 

loss account as "Other Income", "on late payment" for the Financial Year 

20 16-17. On detailed scrutiny of the relevant documents, it was revealed 

that the appellant had sold imported goods viz. Hot Rolled Steel Sheet in 

Coils valued at Rs. 68,88,46,778/- to M/s Uttam Galva Steels Ltd., 

Mumbai (hereinafter referred to as "M/s Uttam") on I-ugh Sea Sale basis, 

vide High Sea Sale agreement dated 01.02.2016. Further, it was observed 

that as per Clause 20 of the said agreement, the appellant has charged/ 

recovered an amount of Rs. 3,43,86,200/- from M/s Uttani on account of 

delay in payment as per the relevant clause of the agreement which reads 

as: 

"The buyer will make payment of goods to seller as per mutual 

understanding. In case of delay in payment by the buer, the seller will 

charge overdue interest at the rate of 2% per month". 

Thus, the buyer had paid the said amount, agreeing to the condition of the 

High Sea Sale agreement. The act of the appellant falls under "declared 

service" as defined under clause (e) of Section 66E of the Finance Act, 

1994 and as such is taxable under Section 65B of the Finance Act, 1994 

(hereinafter referred to as "the Act"). Thus, a Show cause notice for the 

period from April-2016 to March-2017 was issued to the appellant for 

recovery of Service Tax amounting to Rs. 5 1,57,930/- under Section 73(1) 

of the Finance Act, 1994 alongwith interest and penalties under Section 

76,77 and 78 of the Finance Act, 1994. The Adjudicating authority iide 

010 No. BHV-EXCUS-000-ADC-14-2018-19 dated 20.03.2019 confirmed 

the demand of sevice tax along with interest and imposed penalty under 

Section 77 & 78 of fhe Act. 
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3. Being aggrieved with the impugned order, appellant preferred the 

present appeal, inter-alia, on the various grounds as under: 

(i) that since the buyer had not paid the amount of consideration for 

sale of goods to the appellant, the appellant has charged interest for 

the deprivation/forbearance/detention of its money, which was 

'interest' and the same was different from 'penalty'. Thus, they had 

recorded M/s Uttam as a 'Sundry Debtor' in their books of accounts 

and had debited the said amount owed by them. Consequently, it was 

shown as 'trade receivables' under the head 'current assets' as on 

31.032016. That charging 'interest' does not come in the purview of 

Service Tax law. 

(ii) that as per clause 20 of the appellant's contract with M/s Uttarn, 

the delayed payment had to he accompanied with overdue interest of 

2% •per month, which means only interest and does not constitute any 

activity dv them for consideration to M/s Uttam and, therefore, it did 

not come in the ambit of a 'declared service' at all within the meaning 

of Section 66E(e) of the Act and therefore will not constitute to 

'service' for the purpose of levy of service tax under the definition of 

'service' as defined in Section 65B(44) of the Act. 

(iii) that they had not agreed to refrain from doing any act or tolerance 

of any act, therefore, it does not satisfy any ingredient of clause (e) of 

Section 66E of the Act. Since the levy of service tax was not attracted, 

the payment of any interest and penalty will not arise. 

4. Personal Hearing in the matter was fixed on 05.09.20 19. Shri Roshil 

Nichani, Advocate and Shri H.B.Pandya, authorised representative of the 

appellant on behalf of the appellant attended the personal hearing and 

reiterated the submission of appeal memorandum and submitted a copy of 

Hon'ble Supreme Court's judgement in the case of Associated Cement 

Company Limited Vs Commercial Tax Officer & Others, Kota for 

consideration. 

5. I have carefully gone through the facts of the case, the impugned 

order, written as well as oral submissions made by the Appellant. The 

issue to be decided in the present appeal is whether, the consideration 

Iv 
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charged and received by the appellant on account of delay n payment of 

sale of goods, is chargeable to service tax or riot. 

6. 1 find that, it is a business practice to have some agreement and 

specifications for future transactions and one of such situations is when 

breach of contractual obligation arises. 'Overdue interest' or 'penal 

amount' are such monetary compensation meant to mitigate the suffering 

caused due to breach of contract committed by either of the parties to a 

contract. In the instant case, as per the agreement, if there is delay in 

payment by the buyer to the seller of the goods, the seller will charge 

overdue interest @ 2% per month. 

7. Further, performance is the essence of an agreement, while overdue 

interest or penal amounts are charged for failure to pay the required 

amount within the stipulated time. The said overdue interest or penal 

amount are charged to dissuade late payments made by the buyer of the 

goods. It is an expression of such dissatisfaction resulting from flawed or 

delayed payments made. 

8. Section 65B clause (44) of the Finance Act, 1994 defines the term 

"service" as- 

Section 65B 44 of the Act: 'service" means any activity carried 

out by a person for another for consideration and includes a declared 

service. 

From the above, 'service' means any activity carried out by a person 

for another for consideration. It includes a declared service, subject to 

certain exclusions like transfer of title in goods or immovable property, 

transaction in money or actionable claims, etc. 

8. 1 The term "activity" has not been defined under the i:\Ct.  However, 

the Service Tax Education Guide, issued by C.B.E. C on i 9.h.20 12, 

spells out significance of the terms 'Activity', which could be active or 

passive and that includes the services declared under Sccuoii CCC of the 

Finance Act, 1994. 

8.2 The clause (e) of Section 66E of the Act, as inserted by the Finance 

Act, 2012, reads as- 

(e) Agreeineig to the obligation o refrain from an act. or to tolerate cm czct 

or a situation, or to do an act and the above acts constitutes ci declared 
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service. 

The above definition lists out the passive activities of forbearance to act, 

agreeing to an obligation to refrain from an act or to tolerate an act within 

the purview of declared service. 

Now, I would like to analyse the provisions (supra) as under: 

(i) Obligation to refrain from an act: - It means any act, which binds 

a person, for not doing a particular act in the given 

circumstance. 

(ii) Obligation to tolerate an act or a situation : It means to accept the 

occurrences or existence of an act or a particular thing, which is 

imposed by a condition or circumstances, in a contract, 

agreement or any other document which is legally enforceable by 

law. 

(iii) Obligation to do an act : It means to perform or to do something, 

necessarily, prescribed in an agreement, contract, or any qther 

document which is required under any law for the time being in 

force. 

8.3 Further, to satisfy the definition of service defined in Section 

65B(44) of the Act ibicl, the activity should be carried out by a person for 

another for consideration. It is emphasized that in the instant case, the 

service is agreeing to the obligation to refrain from an act', or 'to tolerate 

an act or a situation', or 'to do an act' and not 'to refrain from an act', or 

'to tolerate an act or a situation', or t0 do an act'. 

8.4 I find hat a service lias been stated to mean the 'tolerating' of any 

act amoria at her I Hogs. Since a service is any activity for a consideration, 

such tolerating is a service if it is in exchange of some consideration. 

According to the definition given by the Act, 'tolerating' an act signifies the 

foregoing of a benefit by the receiver in exchange for a consideration that 

compensates the act that is being tolerated. For example, when delivery 

date has been set and the person making the delivery delays it, hut the 

receiver allows such a delay for a certain amount as delivery charges, it is 

tolerating an act for a certain consideration i.e. the delay charges. Thus, it 

is the service of tolerating for which the receiver is extracting a certain 

amount from the other party. Similarly Airlines, Railways and Roadways 

Services - all deduct cancellation charges from the passengers. These 

charges are for tolerating the act of not taking the reserved transport by 

the passenger. Therefore, these charges are leviable to service tax as the 
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provision of cancellation charges is already informed to the customer and, 

therefore, it is an agreement to the obligation to tolerate an act or 

situation. 

8.4 I find that this clause leads to the conclusion that the appellant is in 

a contractual agreement with the buyer to impose levy of overdue interest 

or penalty and to accept the amount of these charges in case of the delay 

in payment beyond the scheduled date. Thus, the appellant has tolerated 

an act or a situation. The purpose of payment of these overdue interest or 

penalty is an act of tolerance in the sense that when there is delay in the 

payment, the appellant is put to certain hardships which he tolerates in 

return of the payment of extra charges. The above clause also provides 

that any consideration for tolerating an act is a service and therefore the 

impugned transaction is also a 'service' under the provisions of the Act. 

8.5 Thus, if the parties agree for the extra charges to be paid, the sum 

fixed is a measure of damages for a breach. In the impugned case, overdue 

interest or penalt are contractually stipulated loi delay iii the payment a! 

the goods. In other words, the agreement provides that the buyer may pay 

2% extra for the delay. The appellant agrees to tolerate the delay clone by 

the buyer in return for payment of overdue interest or l:)enalty. The 

appellant could have opted for other measures hot instead it. chooses to 

tolerate the delay in return of payment of money. Therefore, I agree vith 

the adjudicating authOrity that the said act falls under Suction66E(e) of 

the Act. 

8.6 Further, the Education Guide on Taxation of Services issued by the 

Tax Research Unit, CBIC has clarified that, 

6. 7. 1 Would non-compete agreements be considered a provision of 

service? 

Yes. By virtue of a non-compete agreement one party agrees, for 

consideration, not to compete with the other in any specified products, 

services, geographical location or in any other manner. Such action on the 

part of one person is also an activity for consideration and will be 

covered by the declared services. 

From the above, 'non-compete agreements' wherein parties agree not to 

engage into director indirect competition would also fhll within the ambit 

of the above clause: 
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l'urtimr, the F/ntry Senai Nc). 57, as inserted in the mega exemption 

Notificatioo No. 25/2012-ST., dated 20-6-2012, as amended by the 

Notification No. 22/2016-ST., .çlated 13-4-201 exempts services 

1)roVicled by (1ovcrnmcnt or a local authority by way of tolerating non-

performance ol a contract br which consideration in the form of fines or 

liquidated damage is payable to the Government or local authority under 

such contract. 

10. The above exemption is also supported by the CBIC vide its Circular 

No. 192/02/2016-ST., dated 13.4.2016. This exemption of services 

provided by the Governent by way of tolerating an act indicates that 

such services provided by any person other than Government is liable to 

Service Tax. 

11. Thus, I find that the amount recovered by the appellant from the 

buyers towards non-fulfillment of their contractual 

obligation/agreement of causing delay in payment for the goods 

supplied clearly amounts to compensation for the delay and the 

legislative intention is very clear that any compensation recovered as 

interest on delayed payment or by any other name whatever called for 

breach of the agreement, is taxable. A consideration received by one party 

from the other as per agreed terms between them is service. Nomenclature 

has no relevance to interpret a taxing entry. The object of the taxing entry 

is determination of the levy. The appellant had realized the consideration 

for delay in payment from their buyers is not at the buyers will and 

pleasure. Naming of such cost recovery as penal amount or overdue 

interest does not alter the object of taxation of the receipt made by the 

appellant. Accordingly, the plea that use of the term "penal amount" or 

"overdue interest" takes away the aforesaid receipts from the scope of 

taxation fails to stand. It may further be stated that what is relevant for 

taxation is the intention of the taxing entry. In view of the above 

discussion, I do not agree with the appellant that aforesaid receipts are 

ilnmune from taxation. Therefore, such receipts fall under 'declared 

service' as defined under clause (e) of Section 66E of the Finance Act, 

1994. 

12. 1 find that under the GST law also, such amount recovered are 

treated as GST is applicable in terms of Clause 5(e)of 
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Schedule-IT of the Act. 

Paragraph 5 of Schedule H to CGST Act provides a list of activities to be 

treated as supply of services' which inter alia comprises 'fr) agreeing 

to the obligation to refrain from an act, or to tolerate an act or 

situation, or to do an actt. 

13. My views as discussed above are supported by a Lidgement in the 

case of M/s Bajaj Finance Limited by the Authority Jar Advance Ruling 

under GST, Maharashtra as reported in 2018 (19) 0.8Th. 298 (A.A.R. - 

GST) wherein it was held that: 

Thus we find clearly from the above discussions and as Jer 

the terms and conditions of the agreement submitted by them that there 

is clearly an agreement that the applicant, iii the case of default of 

payment of EMI by their customer, the applicant would tolerate such act 

of default or a situation and the defaulting party i.e. their customer was 

required to compensate the applicant by way of payment of extra 

amounts in addition to principal and interest as per the terms and 

conditions of the Agreement. It is also very clear as to the amount or 

quantum which is consideration in the form of penal charges being 

additional interest to be received by the applicant if these are suitable 

compensation only for tolerating the act of default or situation of default 

by their customers and are not additional interest as claimed by the 

applicant. We see from the definition of 'Additional Interest' is given in the 

referred agreement which clearly indicate that the additional interest is 

not in the nature of interest but is penal charges. 

Thus we find that the consideration if arty as received by the applicant 

would clearly qualify as 'supply' as per Sr. JVo. 5(e) qf Schedule II of the 

CGST Act which reads as under 

(5) Supply of Services : The following shall be treated as supply of 

services :- 

(e) Agreeing to the obligation to refrain from an act or to tolerate an act or 

a situation or to do an act. 

In the present case as per details presented before us, we clearly find 

that there is a clear understanding or agreement between the parties to 

foresee and tlerate an act or a situation of default on the part of loanees 

for a monetary consideration which is aclu ally a consideration received 

by the applicant, though in the agreement they may be giving this 
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consideration, other names such as penal interest penal charges, 

penalty, etc. as thought proper by them, but these different 

nomenclatures in their Agreement would in no way change the actual 

nature of monetary "consideration" which would clearly be taxable for the 

supply of services as per Sr. No. 5(e) of Schedule II of the COST Act, 2018. 

We find that the exemption for financial transactions under GST laws is 

only in respect of the interest/discount earned or paid for loans, deposits 

or advance..Jf tile transaction, as in the subject case deviates from the 

above the same fails the test of being ci "loan", "deposit" or "advance", or 

the consideration is not an interest or discount, the exemption is not 

ciduinsstbie. In the siihect case the amount of penal charges cannot be 

scud to frniii ci port of interest on "loan", "deposit" or "advance". It is 

i-ecoverecL/ uipose(.i on/p because the loanee has delayed the payment of 

EM! (which consists of the principal amount and interest amount). This 

recoi'euij oJ penxi! chorcjes is made in view of tolera.tion of the act of the 

loan cc Uij the cipplican and therefore construes as 'supply' as per Sr. No. 

5(e) of Schedule H of the CGST Act and is therefore taxable under the GST 

Act." 

[Emphasis supplied] 

14. Further, I find that the case laws submitted by the appellant do not 

have relevance to the legal facts explained in the above discussions and 

findings. Therefore, the said case laws does do not hold good in the 

instant case. 

15. In view of my discussions and findings above, I infer that, overdue 

interest or penal amount recovered by the appellant from their buyers are 

taxable in terms of the declared services enlisted under clause (e) of 

Section 66E of the Act. Accordingly, the appeal fails and the service tax 

levied on the appellant is confirmed. 

16. In view of the above discussions, I uphold the impugned Order and 

dismiss the appeal filed by the appellant. 

(Gopi Nath) 
Commissioner (Appeals) 

Amba .Aiyar 

By R.P.A.D. SuperjntençJeit 

To, 
M/s Hariyana Ship Demolition Pvt. Ltd., 
Plot No. V4 Ship Br d Alang 
Bhavnagar 
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Copy to:- 

1) The Principal Chief Commissioner, GST & Central Excise, Ahmcdabacl 
Zone Ahmedabad, for kind information please. 

2) The Commissioner, Central GST & Central Excise, Bhavnagar for 
information and necessary action. 

3) The Additional Commissioner, Central OST &, Central Excise, 
Bhavnagar, for necessary action. 

4) Guard File. 
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