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M/s.Harivana Ship Demolition Pvt Ltd.Plot no. V4, Ship Breaking Yard, Alung, Bhavnagar-364002,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authotity in the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunal ander Section 355 of Cla, tadd - Uinder section 8eoof the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal ol West Block No. 2, R Puram, New Delbi in all
matters relating to classification and valuation.
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To the West regional beneh of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2+ Ploor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned m para- 1{a} above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as preseribed under Rule 6 of Central
Excise kAppeal) Rules, 2001 and shall be accompanied against one which at least should be accompanivd by a lee of Rs,
1,000/- Rs.5000/ -, Rs.10,000/ - where amount of duty demand/interest/ penalty/ refund is uplo 5 Lac, 3 Lac to 530 Lac and
above 30 Lac respectively in the form of crossed bank draft in favour U]’/fl\SSl. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bénch of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the /\”wlla(-ﬁ Tribunal Shalt be filed in
quadruplicate in Form 5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shatl be accompanied by a
copy of the order appealed against (one of which shall be cortified copy) and should be accompanied by a'fees of Rs.
1000/ - where the amount of sCrvice tax & interest demanded & penalty fevied of Re. 5 Lakhs or less, Re. 5000/ - where the
amount of service tax & interest demanded & penalty levied is mord than five lakhs bul not exceeding Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupecs, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made tor grant of stay shall be accompanied by a fee of Re.500/ -,
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I'he .\p?wm! under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 923 & 92A) of the Service Tay Rules, 1994 and shall be accompanted by a copy af order of Commissioner
Central Bacise or Commissioner. Contral Bxcise Cyppeals)y (one of which shall be o certified copy) and copy of the order
passed by the Commissioner anthorizing the Assistanl Commissioner or Deputy Commissioner of Central Excise/ Service
Fax 1o fle the appeal before the Appellate Tribunal.
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For an appeal o be filed betore the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an apreal against this order shall lie before the Tribunal

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute, provided the amount of prc—dc{msit Il)jayahlo would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
(i) amount determined under Section 11 D;
() amount of erroneous Cenvat Credit taken;
(i11) amount payable under Rule 6 of the Cenval Credit Rules

- provided Turther that the provisions of this Section shall not app[l\?’ to the stay application and appeals pending
betore any appeltate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of
Finance, Dv(}](y‘lnwnt of Revenue, -tth Floor, Jeevan Deep Buildmg;, Parliament Street, New Delhi-110001, under Section
A5EE of the CEA 191 in respect of the tollowing case, governed by Hrst provisoe to sub-section (1) of Section-33B ibid:
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FrETet a1 Rt FRET o 373 7§ g HER T URITEE o ERTe, a1 frell 5B I # AT $ISROT & #ieT % qHEH0T & 2,
FoRelt s TTaY AT faell $1TC T 7 ATE & HeR I o A F

fi case of any loss of gooads, where the [dss oceurs in transit from a factory Lo a warchouse or to another factory or from one
\\'il)‘t'llitwtlsu 10 another during the course of processing of the goods in a warehouse or in storage whether in a factory orina
warchouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used
in the manutacture of the goods which are exported to any’country’or territory outside India.

aﬁm?ﬁmmm'%vﬁmmﬁm{,mmmaﬁmmﬁmm%l/
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In case of goods exported outside India export to Nepat or Bhutan, without payment of duty.
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Credit of any duly allowed to be utilized towards payment of excise duty on final products under the provisions of this Act

or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanicd by two copies cach of the Q1O and Order-In-Appeal. Tt should also be accompanied by a copy of TR-6 Challan
evidencing paviment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amoeunt involved is more than Rupees One Lac.
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F T €U o B Bt 0 w1 ¥ a9 & fav aanieyly 3 AEoT & U OIS A1 A BIHR ) U HAEHT
ST %NI / Incase, if the order covers various numbers of order- in Original, fee for cach O.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt, As the case mav be, is Tilled o avoid seriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for cach.
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Cine copyol apphication or QO as e case mav be, and the order of the adjudicating authority shali bear a court fee
stamp ol R 030 as prescrbed ander Scheduale-Tin terms of the Court Fee Act, 1975, as amended.
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L@ e Hogidnrutos cou ering these and other related matters contained in the Customs, Excise and Service
Appoligoizhatal (Proc \'IQQ)‘{%\MO\, 1982,
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:: ORDER IN APPEAL ::

M/s Hariyana Ship Demolition Pvt. Ltd., Plot No. V4, Ship
Breaking Yard, Alang, Bhavnagar-364002 (hereinafter referred to as
“appellant”) filed the present appeal against Order-In-Original No. BHV-
EXCUS-000-ADC-14-2018-19 dated 20.03.2019 (hercinalter referred to as
“impugned order”) passed by the Additional Commissioner, Central GST &
Central Excise, Bhavnagar (hereinafter referred to as “the adjudicating

authority”).

2. The brief facts of the case are that, during the course ol audit of
Central Excise & Service Tax records of the appellant {or the period from
April 2016 to March 2017, it was observed that the appellant had booked
a sum of Rs. 3,43,86,200/- and had reflected the same in the profit and
loss account as “Other Income”, “on late payment” for the Financial Year
2016-17. On detailed scrutiny of the relevant documents, it was revealed
that the appellant had sold imported goods viz. Hot Rolled Steel Sheet in
Coils valued at Rs. 68,88,46,778/- to M/s Uttam Galva Steels Ltd.,
Mumbai (hereinafter referred to as “M/s Uttam”) on High Sea Sale basis,
vide High Sea Sale agreement dated 01.02.2016. Further, it was observed
that as per Clause 20 of the said agreement, the appellant has charged/
recovered an amount of Rs. 3,43,86,200/- from M/s Uttam on account of
delay in payment as per the relevant clause of the agreement which reads
as:

“The buyer will make payment of goods to seller as per mutual
understanding. In case of delay in payment by the buyer, the seller will
charge overdue interest at the rate of 2% per month’™

Thus, the buyer had paid the said amount, agreeing to the condition of the
High Sea Sale agreement. The act of the appellant falls under “declared
service” as defined under clause (e¢) of Section 66E of the Finance Act,
1994 and as such is taxable under Section 65B of the Finance Act, 1994
(hereinafter referred to as “the Act”). Thus, a Show cause notice [or the
period from April-2016 to March-2017 was issued to the appellant for
recovery of Service Tax amounting to Rs. 51,57,930/- under Section 73(1)
of the Finance Act, 1994 alongwith interest and penalties under Section
76,77 and 78 of the Finance Act, 1994. The Adjudicating authority vide
OIO No. BHV-EXCUS-000-ADC-14-2018-19 dated 20.03.2019 confirmed

the demand of segvice tax along with interest and imposed penalty under

Section 77 & 78 of the Act.
petuiiny O/ Page 3 of 11
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3. Being aggrieved with the impugned order, appellant preferred the

present appeal, inter-alia, on the various grounds as under:

"y -

(i) that since the buyer had not paid the amou?lt of consideration for
sale of goods to the appellant, the appellant has charged interest for
the deprivation/forbearance/detention of its money, which was
‘interest” and the same was different from ‘penalty’. Thus, they had
recorded M/s Uttam as a ‘Sundry Debtor’ in their books of accounts
and had debited the said amount owed by them. Consequently, it was
shown as ‘trade receivables’ under the head ‘current assets’ as on
31.083.2016. That charging ‘interest’ does not come in the purview of

Service Tax law,

(i) that as per clause 20 of the appellant’s contract with M/s Uttam,
the delayed payment had to be accompanied with overdue interest of
2% per month, which means only interest and does not constitute any
activity by them for consideration to M/s Uttam and, therefore, it did
not come in the ambit of a ‘declared service’ at all within the meaning
of Section 66E(e) of the Act and therefore will not constitute to
‘service” for the purpose of levy of service tax under the definition of

‘service’ as defined in Section 65B(44) of the Act.

(iii) that they had not agreed to refrain from doing any act or tolerance
of any act, therefore, it does not satisfy any ingredient of clause (e) of
Section 66E of the Act. Since the levy of service tax was not attracted,

the payment of any interest and penalty will not arise.

4. Personal Hearing in the matter was fixed on 05.09.2019. Shri Roshil
Nichani, Advocate and Shri H.B.Pandya, authorised representative of the
appellant on behalf of the appellant attended the personal hearing and
reiterated the submission of appeal memorandum and submitted a copy of
Hon’ble Supreme Court’s judgement in the case of Associated Cement
Company Limited Vs Commercial Tax Officer & Others, Kota for

consideration.

5. 1 have carefully gone through the facts of the case, the impugned
order, written as well as oral submissions made by the Appellant. The
issue to be decided in the present appeal is whether, the consideration

SN LA
e NN

e
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charged and received by the appellant on account of delay in payment of

sale of goods, is chargeable to service tax or not.

6. 1 find that, it is a business practice to have some agreement and
specifications for future transactions and one of such situations is when
breach of contractual obligation arises. ‘Overdue interest’ or ‘penal
amount’ are such monetary compensation meant to mitigate the suffering
caused due to breach of contract committed by either of the parties to a
contract. In the instant case, as per the agreement, if there is delay in
payment by the buyer to the seller of the goods, the seller will charge

overdue interest @ 2% per month.

7. Further, performance is the essence of an agreement, while overdue
interest or penal amounts are charged for failure to pav the required
amount within the stipulated time. The said overdue interest or penal
amount are charged to dissuade late payments made by the buyer of the
goods. It is an expression of such dissatisfaction resulting from flawed or

delayed payments made.

8. Section 65B clause (44) of the Finance Act, 1994 defines the term
“service” as-
Section 65B (44) of the Act: "service" means any activity carried

out by a person for another for consideration and includes a declared

service.

From the above, ‘service’ means any activity carried out by a person
for another for consideration. It includes a declared secrvice, subject to
certain exclusions like transfer of title in goods or immovable property,

transaction in money or actionable claims, etc.

8.1 The term “activity” has not been defined under the Act. Howcever,
the Service Tax Education Guide, issued by C.B.. & C on 19.6.2012,
spells out significance of the terms ‘Activity’, which could be active or
passive and that includes the services declared under Scction 661 of the

Finance Act, 1994,

8.2 The clause (¢} of Section 66E of the Act, as inscrted by the Finance
Act, 2012, reads as-
(e) Agreement to the obligation {o refrain from an act, or to tolerate an act

or a situation, or to do an act and the above acts constitutes a declared

Page 5 of 11
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service.

The above definition lists out the passive activities of forbearance to act,
agreeing to an obligation to refrain from an act or to tolerate an act within
the purview of declared service. " .

Y
Now, I would like to analyse the provisions (supra) as under :

(i) Obligation to refrain from an act : - It means any act, which binds
a person, for not doing a particular act in the given

clrcumstance.

(i1) Obligation to tolerate an act or a situation : It means to accépt the
occurrences or existence of an act or a particular thing, which is
imposed by a condition or circumstances, in a contract,
agreement or any other document which is legally enforceable by
law.

(i11) Obligation to do an act : It means to perform or to do something,
necessarily, prescribed in an agreement, contract, or any qther
document which is required under any law for the time being in
force.

8.3 Further, to satisfy the definition of service defined in Section
65B(44) of the Act ibid, the activity should be carried out by a person for
another for consideration. [t is emphasized that in the instant case, the
service is ‘agrecing to the obligation to refrain from an act’, or ‘to tolerate
an act or a situation’, or ‘to do an act’ and not ‘to refrain from an act’, or

‘to tolerate an act or a situation’, or ‘to do an act’.

&4 [ find that a scrvice has been stated to mean the ‘tolerating’ of any
act among other things. Since a service 1s any activity for a consideration,
such ‘tolerating’ is a ‘service’ if it is in exchange of some consideration.
According to the definition given by the Act, ‘tolerating’ an act signifies the
foregoing of a benefit by the receiver in exchange for a consideration that
compensates the act that is being tolerated. For example, when delivery
date has been set and the person making the delivery delays it, but the
receiver allows such a delay for a certain amount as delivery charges, it is
tolerating an act for a certain consideration i.e. the delay charges. Thus, it
is the service of tolerating for which the receiver is extracting a certain
amount from the other party. Similarly Airlines, Railways and Roadways
Services - all deduct cancellation charges from the passengers. These
charges are for tolerating the act of not taking the reserved transport by

the passenger. Therefore, these charges are leviable to service tax as the
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provision of cancellation charges is already informed to the customer and,
therefore, it is an agreement to the obligation to tolerate an act or

situation.

8.4 1find that this clause leads to the conclusion that the appellant is in
a contractual agreement with the buyer to impose levy of overdue interest
or penalty and to accept the amount of these charges in case of the delay
in payment beyond the scheduled date. Thus, the appellant has tolerated
an act or a situation. The purpose of payment of these overdue interest or
penalty is an act of tolerance in the sense that when there is delay in the
payment, the appellant is put to certain hardships which he tolerates in
return of the payment of extra charges. The above clause also provides
that any consideration for tolerating an act is a service and therefore the

impugned transaction is also a ‘service’ under the provisions of the Act.

8.5  Thus, if the parties agree for the extra charges to be paid, the sum
fixed is a measure of damages for a breach. In the impugned case, overdue
interest or penalty are contractually stipulated for delay in the pavment of
the goods. In other words, the agreement provides that the buyer may pay
2% extra for the delay. The appellant agrees to tolerate the delay done by
the buyer in return for payment of overdue interest or penalty. The
appellant could have opted for other measures but instcad it chooses (o
tolerate the delay in return of payment of money. Therefore, 1 agree with
the adjudicating authority that the said act falls under SectionobkE(e) of
the Act.

8.6  Further, the Education Guide on Taxation of Services issued by the

Tax Research Unit, CBIC has clarified that,

6.7.1 Would non-compete agreements be considered a provision of
service?
Yes. By virtue of a non-compete agreement one party agrees, for
consideration, not to compete with the other in any specified products,
services, geographical location or in any other manner. Such action on the
part of one person is also an activity for consideration and will be
covered by the declared services.

From the above, ‘non-compete agreements’ wherein parties agree not to

engage into direcf or indirect competition would also fall within the ambit

of the above Claus::.‘ a/
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9. [Further, the Entr’y sSerial No. 57, as inserted in the mega exemption
Notification No. 25/2012-8.T., dated 20-6-2012, as amended by the
Notification  No. 22/2016-5.7T., Jated 13-4—2016,\ exempts services
provided by Government or a local authority by way of tolerating non-
performance of a contract for which consideration in the form of fines or
liquidated damage is payable to the Government or local authority under

such contract.

10. The above exemption is also supported by the CBIC vide its Circular
No. 192/02/2016-S.T., dated 13.4.2016. This exemption of services
provided by the Government by way of tolerating an act indicates that
such services provided by any person other than Government is liable to

Service Tax.

11.  Thus, I find that the amount recovered by the appellant from the
buyers towards non-fulfillment of their contractual
obligation/agreement of causing delay in payment for the goods
supplied clearly amounts to compensation for the delay and the
legislative intention 1s very clear that any compensation recovered as
interest on delaved payment or by any other name whatever called for
breach of the agreement, is taxable. A consideration received by one party
from the other as per agreed terms between them is service. Nomenclature
has no relevance to interpret a taxing entry. The object of the taxing entry
is determination of the levy. The appellant had realized the consideration
for delay in payment {rom their buyers is not at the buyers will and
pleasure. Naming of such cost recovery as penal amount or overdue
interest does not alter the object of taxation of the receipt made by the
appellant. Accordingly, the plea that use of the term “penal amount” or
“overdue interest” takes away the aforesaid receipts from the scope of
taxation fails to stand. It may further be stated that what is relevant for
taxation is the intention of the taxing entry. In view of the above
discussion, | do not agree with the appellant that aforesaid receipts are
immune [rom taxation. Therefore, such receipts fall under ‘declared
service” as defined under clause (e) of Section 66E of the Finance Act,

1994,

12, I find that under the GST law also, such amount recovered are

treated  as \‘W‘ﬂ{]d GST 1s applicable in terms of Clause 5(e)of

s A%
"‘\\ "
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Schedule-II of the Act.

Paragraph 5 of Schedule II to CGST Act provides a list of activities to be
treated as 'supply of services' which inter alia comprises ~ "(e] agreeing
to the obligation to refrain from an act, or to tolerate an act or

situation, or to do an act".

13. My views as discussed above are supported by a judgement in the
case of M/s Bajaj Finance Limited by the Authornty for Advance Ruling
under GST, Maharashtra as reported in 2018 (19) G.8.T.1.. 298 (A.AR. -
GST) wherein it was held that:

............. Thus we find clearly from the above discussions and as per
the terms and conditions of the agreement submitted by them that there
is clearly an agreement that the applicant, in the case of default of
payment of EMI by their customer, the applicant would tolerate such act
of default or a situation and the defaulting party i.e. their customer was
required to compensate the applicant by way of payment of extra
amounts in addition to principal and interest as per the terms and
conditions of the Agreement. It is also very clear as to the amount or
quantum which is consideration in the form of penal charges being
additional interest to be received by the applicant if these are suitable
compensation only for tolerating the act of default or situation of default
by their customers and are not additional interest as claimed by the
applicant. We see from the definition of ‘Additional Interest’ is given in the
referred agreement which clearly indicate that the additional interest is

not in the nature of interest but is penal charges.

Thus we find that the consideration if any as received by the applicant
would clearly qualify as ‘supply’ as per Sr. No. 5(e) of Schedule II of the
CGST Act which reads as under :-

(5) Supply of Services : The following shall be treated as supply of
services :-
(e) Agreeing to the obligation to refrain from an act or to tolerate an act or

a situation or to do an act.

In the present case as per details presented before us, we clearly find
that there is a clear understanding or agreement between the parties to
foresee and tglerate an act or a f’ituation of default on the part of loanees
for a monetary- consideration which is actually a consideration received
by the applicant, though in the agreement they may be giving this
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consideration, other names such as ‘penal.interest’, penal charges,
penalty, etc. as thought proper by them, but these different
nomenclatures in their Agreement would in no‘uiay change the actual
nature of monetary “consideration” which would clearly be taxable for the

supply of services as per Sr. No. 5(e) of Schedule II of the CGST Act, 2018.

We find that the exemption for financial transactions under GST laws is
only in respect of the interest/discount earned or paid for loans, deposits
or advances. If the transaction, as in the subject case deviates from the
above the same fails the test of being a “loan”, “deposit” or “advance”, or
the consideration is not an interest or discount, the exemption is not
admissible. In the subject case the amount of penal charges cannot be
said to form « part of interest on “loan”, “deposit” or “advance”. It is
recovered/ imposed only because the loanee has delayed the payment of
EMI (iehich consists of the principal amount and interest amount). This
recovery of penal charges s made in view of toleration of the act of the
loanee by the applicant and therefore construes as ‘supply’ as per Sr. No.
5(e) of Schedule Il of the CGST Act and is therefore taxable under the GST
Act.”

[Emphasis supplied]

14.  Further, I find that the case laws submitted by the appellant do not
have relevance to the legal facts explained in the above discussions and
findings. Therefore, the said case laws does do not hold good in the

instant case.

15. In view of my discussions and findings above, | infer that, overdue
interest or penal amount recovered by the appellant from their buyers are
taxable in terms of the declared services enlisted under clause (e} of
Section 66K ol the Act. Accordingly, the appeal fails and the service tax

levied on the appellant is confirmed.

16. In view of the above discussions, I uphold the impugned Order and

dismiss the appeal filed by the appellant.

e ) / N

Amba Aiyar (Gopi Nath)
HHT Commissioner (Appeals)
By RPAD. Superintendent

To,
M/s Harlyfma Shlp Demoht10r1 Pvt. Ltd
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to:-

The Principal Chief Commissioner, GST & Central Excise, Ahmedabad
Zone Ahmedabad, for kind information please.

The Commissioner, Central GST & Central Excise, Bhavnagar for
information and necessary action.

The Additional Commissioner, Central GST & Central Excise,
Bhavnagar, for necessary action.

Guard File.
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