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Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

17.09.2019

T 97 AR/ HF APIR/ IUTYRE/ RIS SR, Feaid IeUTE b/ FATHT/ IET THHATHY,
TIIRIZ /ST /et g S arh e e gl
; Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Euxcise/ST / GST, Rajkot/Jamnagar/Gandhidham :
= Ffierwat & EIﬁa’Fﬁ'%‘TT?{TWQHW /Name & Address of the Appellants & Respondent :-

M/s.Nitin Construction Co. No.2,Block No. 11,, Navjivan Society,Anantwadi,Bhavnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
wae OolLiowling way. .
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Dethi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise FAppeal? Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/ - Rs.5000/ -, Rs.10,000/ - where amount of duty demand interest/ Xenalr?r/ refund is upto 5 Lac., 5 Lac to 50 Lac and
above 30 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of arg%(%n_ ated public
sector bank of the place where the bench of any nominated public sector bank of the place where the béndkeof the Tribunal
is situated. Application made for grant of stay shall be accomparied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A(fgpellate Tribunal Shall be filed in
quadruplicate in Form 5,T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
C()F\' of the order appealed against (one of which shall be certified copy) and should be accompanied ba' a‘fees of Rs.
1000/ - where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalq levied is’ moreé than five lakhs but not exgeedmﬁ Rs. Fifty Lakhs,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupeés, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Eule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
assed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service
ax {o ﬁ{,e the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an apf)eal against this order shall lic betore the Tribunai
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute, provided the amount of pre-de¥osit %ayable would be subject to a ceiling of Rs. 10 Crores, '

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revisjon application to Government of India:, . .
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A revis/ion application lies to the Under Secretary, to the Government of India, Revision ABplicarion Unit, Ministry of
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse ’
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In case of rebate of duty of excise on ﬁoods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final ;l)roducts under the Fmvisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be zﬁ)pealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accomipanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.
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it the order covers various numbers of order- in Orlglmal, fee for each O.1.O. should be paid in the aforesaid manner, not
withstandinﬁ the fact that the one appeal to the ApEe lant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.
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One cop, Rof 561%%11cat10n or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee
S. .

stamp O, as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in ®T € % & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant
ental website www.cbec.gov.in ’
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:: ORDER-IN-APPEAL ::

M/s. Nitin Construction Co. No.02, Block No. 11, Navjivan Co. Operative Society,
Anantwadi, Bhavnagar — 364001 (hereinasﬂer referred to as ‘Appellant’) has filed the
present appeal against Order-In-Original No. 01/SUPDT/2017-18 dated 23.03.2018
(hereinafter referred to as ‘the impugned order’), passed by the Superintendent of

Central GST, CGST Range-I, Bhavnagar — | (hereinafter referred to as “the adjudicating
authority”).

2. The facts of the case in brief, are that audit revealed that the appellant had not
filed ST-3 returns for the period from January — 2013 to September - 2014. Further, it
was nbticed by the jurisdictional superintendent that the said unit has not filed ST-3
returns up to September — 2016. A SCN was issued to the appellant on 30.01.2017 for
recovery of penalty under Section 70 of the Finance Act, 1994 for failure to file ST-3
Returns of the material time. The adjudicating authority adjudicated the show cause .

notice vide impugned order wherein he confirmed penalty of Rs. 1,60,000/- i.e. Rs.

+20,000/- for each ST-3 return under Section 70 of the Finance Act, 1994 for non-filing of

ST-3 returns for the period from January — 2013 to September — 2016.

3. Aggrieved, the appéllant preferred the present appeal, interalia, on the
following grounds:

(i) The impugned order passed by the adjudicating authority is not proper, legal
and correct, but passed by gross violating the principle of natural justice
as appellant had fully discharged the duty liabilities as required under the
erstwhile provisions of the Finance Act, 1994. The appellant further
submitted that they have not provided any taxable services since the
financial year 2014. Further, appellant have submitted that issue has
covered the period prior to introduction of GST Laws and also submitted
provisions of Section 173 of the Central Goods and Services Tax

Act,2017, which is reproduced hereunder,

“173. Amendment of Act of 1994; save as otherwise produced in this Act,
Chapter V of the Finance Act,1994 shall be omitted”

Further, submitted that as per provisions of the Section 173 imposition of
penalty under Section 70 of the erstwhile Finance Act, 1994 no remained into

existence_andrelied upon following case laws;
’J,j".». ”:ci“ 2 '\ i
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(1Y 2017 (7) GSTL 211 (Tri,Hyd) in case of M/s. Cuddapah Tyre Retreaders
V/s. Commissioner Customs Melltore.

(2) 2018 (19) GSTL 277 (ri. All) in case of M/s. P.V.S. Construction Pvt. Ltd.

V/s. Commissioner of Central Excise & Service Tax, Ghaziabad.

(i) Further, appellant has submitted that due to non-availability of liquid fund,

such staff who was looking after service tax work had been relieved

without informing the pending tappals which also including the impugned
order and appellant has not received any order and said order has been
procured from the Department by requesting to supply the copy of the
impugned order and they do not have any intention not to follow the order

issued by the service tax department.

4. Hearing in the matter was attended to by Shri N.K.Maru & Shri U.H.Qureshi,
- Central Excise, Customs & Service Tax consultants, who reiterated Grounds of Appeal
and submitted that their appeal may be decided on the basis of above facts and
legal position.

5. - Ifind that the present appeal has been filed by the appellant on 25.02.2019 in
respect of the impugned order dated 23.03.2018. I find that the impugned order was
served to the Appellant on 26.3.2018 as evident from the dated acknowledgement of
the Appellant reproduced herein under furnished by the Jurisdictional Range
_ Superintendent, CGST Range-I, Bhavnagar:
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pose ”"DB t 6F Ra.%50,000/- cach Linder Bectlch 70 of the Pinance Act,

_ ézz:enfor Hon:filing of ST-3 Returns for the périod frorh January 2013 to
20 T 2015__ i e.-danuary 2013 to March 2013, April 2013 to September
‘ beriay ‘March 2014, April 2014 to September 2014, October
12015 to beptember 2015, October 2015 to March
bet. 2018; vipgn M/s: Nitin Construction Co. No.
0. 0P Sﬁméiy.:)‘manuvadi Bhavnagar-364001
th ’pmé;?ormw,m by them. =

1-?")"/‘%

(N. R. Gupta
Supcrmlcndcnt

lo
SUP/STAX/DIV/2017-18 . Date:-

: S Toy . g R ‘
- M{/8 NitiriiConstruction ,Co. No. 02, ‘
Block No _11, Navjivan Society, Anantwadi, Bhavnagar, Gujarat.

16ner. CGST Divxsmn BhaVnagar 1.
ioner, {RRA}, CGST HQ, Bhavnagar.

5. In light of the above facts, the Appellant was required to file appeal within two
months from the date of receipt of the impugned order i.e. on or before 26.5.2018 in
terms of Section 85(3A) of the Finance Act,' 1994. This Appellate Authority has power to
condone delay of maximum one month under proviso to Section 85(3A) ibid, over and
above the normal period of two months, albeit on reasonable cause being shown.
However, the present appeal has been filed beyond 3 months, from the date of receipt
of the impugned order, and Commissioner (Appeals) has no power to condone this
~delay or entertain any appeal filed beyond time limit of 3 months. Therefore, this appeal

is liable to be dismissed on the ground of limitation of time and I do so.
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6. The appeal filed by the appellant stands disposed off in above terms.

(Gopi Nath) \\°

9~:\ Commissioner (Appeals)
¥AT 43 _
By RP.AD, stefte (ardrem)

To, -

M/s. Nitin Construction Co. No.2
Block No. 11, Navnivan Society,
Anantwadi,
Bhavnagar.

Copy to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
The Assistant Commissioner, GST & Central Excise Division-I, Bhavnagar

1.

2.

3. :

4. The Superintendent, Central GST, AR-I, Bhavnagar
j Guard File.
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