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ft.I'11) 9VT, fF (i'flo'i) , I(I '.Rct / 
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

If 34'4 311 -f.,' f-J;  3111/ 4I,rb/ 1I41 31r, fft1T 3r1lc c"6/ Iq/'1 -c 

.ai'-t-ti / fdlId "iifl nrft: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, 
Central E:-:cise/ST / GST, Rajkot/Jamnagar/Gandhidham 

3111'licl & lT9TT1tTfTT /Name & Address of the Appellants & Respondent :-

M/s.Nitin Construction Co. No.2,Block No. 11,, Navjivan Society,Anantwadi,Bhavnagar 

rsirsrspUi   oJl cTtsl1,it / Tt5iu, T3iieciII/ 
Any per50n aiqrieved by this Order-in-Appeal may file an appeal to the appropriate authority iu 
rue toi..oinu ,iay. 

'ii j'- s rrEt TIm st4tr eZtTfTfhlm7Jr sPi sr'fb, rsfPr .tc-u l'-i srf1fhTTr ,1944 f.rrr 35B 1 
j .j b f'j 3rff, 1994 TU86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

ti) i4T'ii iu - i 41I1  41H1  1St 3cII'.l TI -ii 2, 
f7 t fZ4 ,  t .,i I .-fl TfTT 1/. 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

-t. r- 1,aj i'aiu
____

4lu 93r.'I, tStc'4I' 
iFrqJrrt1fo4 iils't.i, ,.lsr9, eicfl T&Z1T 3oo 5. t'ii.fl 5ITf1 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 21  Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) li4I'- 5-I-fTfbSt -13r 3fi3Rjft 'e1    64)T qia e9 (3fSt) 1bi'-ii'ofl, 2001,ftTSt6$ 3nh1T1D71i  f' 
St'T EA-3 r TT fzrf i e 1e.lI .,llU I mr St i rrT, O4I t SOil, us dr 4rr 
'liOi TOITrPTI9T, 'T5 iu fT +i4 fiSt, 5 'ilia fStTT 50 "1I fT 50  c1I5 C41 5Tf1f*StTfiStil: 1,000/- 
''-4, 5,000/-  3NfT 10,Q00/- eq) rr fsi1Thr iei * ii  fftsdftr - r ittrr'r fflthlr  3ptrtn- 

n'ai T 11Witf rr fT#t sft i4k ItSt   jI iI bai)u e i'te II "i'ii 'iI{iI 
1tI  ¶r3Ti19TSt, t 3St 1iei 9T 'fTf*T  T8T  StflfT  30Thf1St silnTtlftT1il fosi I 1PTSt Sliffi ( 3 

fj" 3filil-'TilffTSl 500/- 11i &Ili 1/ 

The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise Appeal) Rules, 2001 and shall be accompanied against one which at least shodid be accompanied by a fee of Rs. 
i,000/-Rs.s000/-, Rs.10 000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac in 50 Lac and 
above sO Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of a ioni,ed public 
sector hank of the place vhere the bench of any nominated public sector bank of The place where the ben ót fh Tribunal 
is situated. Application made for grant of stay shall he accompamed by a fee of Rs. 500/-. 

51'lioi iIil1d- 'ii5 pa3p)Dr Ho Sttt)l.li'i, 1994ltsfrr186(1) 1stPlT 4cii'e  Haiii1i, 1924, 1tH4i-  9 (3,) 4  
B) r-1 tioi 5.T.-5 Sr trff St Ott rrm1t tTfl fT5-T ¶TI 3llfft f - 3PfIOt t  I4) ft fwllt 11t f1fl St SOTSI flil (3eH St 

TtlI  tl'I'l ii'fl T) 3T il fW1'Y1T ofli iTfTfi9Tç C'1i,5 
'Ii's fT3StSt'lSr, 5 IOs TrrfT 50 ens "o.', uS' 3StfT 50 'IRs 1,000/- t.'i'i, 5,000/- "i4 3TT9T 
10,000/ 'Til SJ 0t1lT S3 'i1l fl'II4  flIil,"S' ill 5jTrtIlSt Ttfllr  SP Stntp3Tfl)OtTIJT Sinai c  

'f fTiT St fiiisff sftei4lt-i't, itsr c ji ei(t isifci  i'e am si-o 'sifp I oflr i'e rr rmr, S' 
H'SI i.ii St r srt)lsffir Tt€lOtTvrSmme, 1rr* I .lirflf1Tr (3f*T) ti) 3*ilfl-'Tffr{rsT 500/- 

rsii1u 9j'5 'mi-mm 'mui lo 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall he filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should he accompanied by a fees of ys. 
10)0/- where the amount of service tax & interest demanded & penalty revied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- wheie the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed hank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/ -- 

A) 



(1) 

(C) 

(I) 

(v)  

(vi)  

1li 3fffizf, 1994t 53w 86 -53TU3T (2) TT (2A) 31ci40 it do-fl apftr, iii'ta 1ii'fi, frrr .: 
T 9(2A) cicl fkSIW4q1 flI1ftT 5Z 35F39 O'uiT c'1I 9I,''  3WT TI '1), 5i1 T1'S PTr 
iTr Tftsr 3)1Stt 1'1 1IT (3.iH 41 ti{l1a 81.-fl 'iil') slrr 3 t9TU ii4 3IT'9 TT 'Iv{'-t, 

ia:i  t1T1 'F3TT  I rTTU3lTSftI t9'1s1   i4 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under fule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Comniissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy ot the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central E'xcise/ Service 
Tax to file the appeal before the Appellate Tribunal. 

'j1411 Sj, c9I4 tI'  St TSlTfTp3r ) 31"-'.e) II( 3ft9't4W1'1 1T 3r'3e1 S[6StffIThTIT 1944 'r 
SITU 35 S 3t53I5T, ?t t tkfrst atffkt, 1994 't 5301 83 SPPI9 11I't t '4 "1I t TU 3TTf s 'I i1'i'fi 

 #I11 3c'1l'3 5/I StTSITiT 10 )ilSI (10%), LStF .4H1'iI,StSt'tl'l 1II'II 
IiiI *, TTrSIi1ou  St5r S StUtt53 4O6 1'TSt 

roI' sc'st I' s"1i irsj,,,' fis  snfi 
(i) SITU 11 
(ii) iI'lcITft 
(iii) 9Z'iHII41I1cflIui4i 6 3Zt'tH 
- StSII g I St SITU T I '1SITIT fTftT (U' 2) irfftwst 2014 siks Ifl irThffit i-fii - li .'-i I 

PiT srff t stf , j, i / 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie hetore the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

S5 (1 t9j1it SIt: 
Revisjon application to Government of Indiç 
r sirsrttrIi IIo 1RTiTs?F k, ttzr aoun 9j's s iksrrr 1994 t SIT7T 35EE rir'1s. 31lri ST 

STrUT '9"so, trttTUr 3StUIT, Ilrl W'tIl, iII"-1 fSTPt, 'tft lftU, 5111TrT )')'4 SUTU, PUT  IlTil, U fft-ii000i, r Ifii ii.ii 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dëlhi-1100111, under Sei±tion 
35EE of the LEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ihid: 

 tI,1 ffl 'j,'sioi kIiITITtk St1 -j'frHI1  1f4) FTf# 'It%i TT )III11 5'4l'J.1 TrI4'i sri 'si'ji 
ffti ksi-si-i i zrrfll+fl STUT itzrr roi'.ii i.i, 4f .o'sii suP4r 

TSTWr9St't'flii I41c1*I/ 
In case of any loss of goods, where the loss occ-urs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of thegoods in a warehouse or in storage whether in a factory or in a 
warehouse 

ifl4) I l'iq - STI rtIspns%ssp ;Pi 1I41'iiT, 
- 

In case of rebbte of duly of excise on goods exported to any country or territory outside India of on excisable material u',cd 
in the manufacture of the goods which are exported to any country or territory outside India. 

c'I' S"1' StT S 1TUR,i  Iii 1T65T5 'I6(, 1'1Il 1T UTi iilI SPTT) / 
In case of goods exported outside India export to Nepar or Bhutan, without payment of duty. 

rlC54jj HI 31TU1 
TSITjS5 (SPftU) b'hi Stt5lt5tiUr (U' 2), 1998tsnTr 109 rl4ci 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions 01 this Act 
or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

in EA-8* ftt )Zttc'I, .i SJ's  )SPtU) I ti'i4l. 2001,ST9li'i1Ii,UT 
3Srqui 3 stii4) T1*tTI '1ll' sn riZfrit9,1 S 5TStStflNSI1U9TtUr'4IiiI 1'1t) ii4'i iif"i rr 

1944 m35-EESio ojStriTTTa' TTR-6hifl io 4't .ii-ir 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall he 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a cops' of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head Of Account. 

I53  fttifl I - - - - 
igi H'ltl '5H tioa 'qi Ti 200/-crUTUl4au UIUSIIT q[ UTt 1Tif1IS i's U ii Tr9T'T'T 

1000 -/rfflUTsI1tI 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac (Sr less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

Rkr ft r i Ssri ,UT1T 1I-H TfTI 
fi Ir1TStI11 ft53T MI I / Incae, 

if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the (entra1 Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. I lakh fee of Rs. 100/- for each. 

.qeii,iq 9lc"t'  SrffflST, 1975, SI-I 7 39UlT ir SlTS TSt UTrr ST1*9T Ft  'P fSII'I 6.50 •.'41 T 
-iiil"ti Ifi(Ec1il bII T1TI / 
One copy of application or o.?.O. as the case may he, and the order of the adjudicating authority shall bear a court tee 
stamp of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,197, as amended. 

.4)411 5, 'l 'F tISt si41I'1  SITft5IP1 'iITi1Tf)HITT )'PI  fft) Ilh4lilqc{i,  1982 f81ii TT irUt USFf9I7t 41141411 5FF 
41Il'1a . 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

wThffir 9TfPf[ qr  sp11sr Strftsr 'tol k stthsr oqI5,,  ftr afrt 'i.4).1c141 5414511 I2i", 54'fi'llsIt si)s -.l41I:- 
www.cbec,gov.inta sl1t I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer - •1,. ental website www.cbec.gov.in - 

'A 
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:: ORDER-IN-APPEAL:: 

M/s. Nitin Construction Co. No.02, Block No. 11, Navjivan Co. Operative Society, 

Anantwadi, Bhavnagar — 364001 (hereinasfter referred to as 'Appellant') has filed the 

present appeal against Order-In-Original No. 01/SUPDT/2017-18 dated 23.03.2018 

(hereinafter referred to as 'the impugned order'), passed by the Superintendent of 

Central GST, CGST Range-I, Bhavnagar — I (hereinafter referred to as "the adjudicating 

authority"). 

2. The facts of the case in brief, are that audit revealed that the appellant had not 

filed ST-3 returns for the period from January — 2013 to September - 2014. Further, it 

was noticed by the jurisdictional superintendent that the said unit has not filed ST-3 

returns up to September —2016. A SCN was issued to the appellant on 30.01 .2017 for 

recovery of penalty under Section 70 of the Finance Act, 1994 for failure to file ST-3 

Returns of the material time. The adjudicating authority adjudicated the show cause 

notice vide impugned order wherein he confirmed penalty of Rs. 1,60,000/- i.e. Rs. 

20,000/- for each ST-3 return under Section 70 of the Finance Act, 1994 for non-filing of 

ST-3 returns for the period from January —2013 to September— 2016. 

3. Aggrieved, the appellant preferred the present appeal, interalia, on the 

following grounds: 

(i) The impugned order passed by the adjudicating authority is not proper, legal 

and correct, but passed by gross violating the principle of natural justice 

as appellant had fully discharged the duty liabilities as required under the 

erstwhile provisions of the Finance Act, 1994. The appellant further 

submitted that they have not provided any taxable services since the 

financial year 2014. Further, appellant have submitted that issue has 

covered the period prior to introduction of GST Laws and also submitted 

provisions of Section 173 of the Central Goods and Services Tax 

Act,2017, which is reproduced hereunder; 

"173. Amendment of Act of 1994; save as otherwise produced in this Act, 

Chapter V of the Finance Act,1 994 shall be omitted" 

Further, submitted that as per provisions of the Section 173 imposition of 

penalty under Section 70 of the erstwhile Finance Act, 1994 no remained into 

existenc9 actte led upon following case laws; 

c'J  
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(1) 2017 (7) GSTL 211 (Tri,Hyd) in case of M/s. Cuddapah Tyre Retreaders r 

V/s. Commissioner Customs Melltore. 

(2) 2018 (19) GSTL 277 (ri. All) in case of M/s. P.V.S. Construction Pvt. Ltd. 

V/s. Commissioner of Central Excise & Service Tax, Ghaziabad. 

(ii) Further, appellant has submitted that due to non-availability of liquid fund, 

such staff who was looking after service tax work had been relieved 

without informing the pending tappals which also including the impugned 

order and appellant has not received any order and said order has been 

procured from the Department by requesting to supply the copy of the 

impugned order and they do not have any intention not to follow the order 

issued by the service tax department. 

4. Hearing in the matter was attended to by Shri N.K.Maru & Shri U.H.Qureshi, 

Central Excise, Customs & Service Tax consultants, who reiterated Grounds of Appeal 

and submitted that their appeal may be decided on the basis of above facts and 

legal position. 

5. I find that the present appeal has been filed by the appellant on 25.02.2019 in 

respect of the impugned order dated 23.03.2018. I find that the impugned order was 

served to the Appellant on 26.3.2018 as evident from the dated acknowledgement of 

the Appellant reproduced herein under furnished by the Jurisdictional Range 

Superintendent, CGST Range-I, Bhavnagar: 

0 
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E 

Hrnpjne Penalty otfl.2o,QOO/. cacti Iid ccun 70 or the t, 
,

fl0nfihing of S'r-3 lcLurn for the periorl from .lnrmury 2013 t 
Septernr 2016 he. January 2013 to March 2013, April 2013 to cprmbrr 

29l3I,OctOber23 to March 2014, April 2014 to r.p(mbr 2014. Otbr 
2O14bMiih 2OJ, Apr11 2015 to September 201, Ortoher 2015 to Mirch 

$ptmber 2016, updn M/s. T4iln Construction Cu. No 

1ah CO. OP. sokty, Anantwadt BhnvngeF364OOl 

rthwith by them. 0 _— 

. R.'Gupta 
S U pc nfl tend en t 

C-,  

SUPJSTA.X/DIV/20 17-18 Date: - 

t .A;D. 

M/Nitiritonstruction ,Co. No. 02. 
Block No. 1.1, Navjivan Society, Anantwadi, Bhavnagar, Oujarat. 

Copy to: - 

5. In light of the above facts, the Appellant was required to file appeal within two 

months from the date of receipt of the impugned order i.e. on or before 26.5.2018 in 

terms of Section 85(3A) of the Finance Act,1994. This Appellate Authority has power to 

condone delay of maximum one month under proviso to Section 85(3A) ibid, over and 

above the normal period of two months, albeit on reasonable cause being shown. 

However, the present appeal has been filed beyond 3 months, from the date of receipt 

of the impugned order, and Commissioner (Appeals) has no power to condone this 

delay or entertain any appeal filed beyond time limit of 3 months. Therefore, this appeal 

is liable to be dismissed on the ground of limitation of time and I do so. 
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3P-1l('c1'i i c  fr 3rfiu 4''tcf d1 1i s1IdI 

6. The appeal filed by the appellant stands disposed off in above terms. 

Ic4I1'-4cI 
(Gopi Nath) 

Commissioner (Appeals) 

By R.P.A.D. ctt 

To, 

MIs. Nitin Construction Co. No.2 
Block No. 11, Navnivan Society, 
Anantwadi, 
Bhavnagar. 

Copy to: 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar. 
3. The Assistant Commissioner, GST & Central Excise Division-I, Bhavnagar 
4. The Superintendent, Central GST, AR-I, Bhavnagar 
7' Guard File. 
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