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Appeal No.V2/14/BVR/2019 

:: ORDER IN APPEAL:: 

M/s Shrijikrupa Exports, Plot No. 2401/2402, GIDC, Phase-IV, 
Wadhwan City-363035 (hereinafter referred to as 'the appellant') filed the 
present appeal against 010 No. 29/R/2d18-19 dated 31.01.2019 (hereinafter 
rcferred to as the 'impugned order') passed by the Assistant Commissioner, 
GST & Central Excise, Division, Surendranagar (hereinafter referred to as the 
adjudicating authority'). 

2. The brief facts of the case are that the appellant is a 100% Export Oriented 
Unit engaged in manufacturing of sanitaiy and bathroom fittings classifiable 
under Chapter 39. 73, 74 & 79 of the tariff of the schedule to the Central 

Uxcise Tariff Act. They procured the materials without payment of duty from 
M/s Rajhans Impex Pvt. Ltd. under cover of various invoices during the period 
from May-20 13 to August-20 13. The said supplier did not pass on the duty 
liablity on the appellant with an intention to avail Terminal Excise duty refund 
from the appropriate authority. The appellant availed cenvat credit under 
Cenvat credit Rules, 2004. The appellant had initially filed a refund claim of 
Rs. 11,33,798/- on 31.03.2014 under Rule 5 of the Cenvat Credit Rules, 2004 
(herein after referred to as CCR) read with Notification No. 27/2012-CE(NT) 
dated 18.06.2012. Show Cause Notice dated 30.06.2014 was issued to the 
appellant alleging to restrict refund claim to the extent of Rs. 4.38,342/- as 
refund of Rs. 6,95,456/- was liable for rejection on the ground that the 
appellant had wrongly availed cenvat credit of Rs. 7,01,307/- on the basis of 
invalid documents i.e debit notes. The sanctioning authority had rejected the 
refund of Rs. 6,95,456/- vide ordet dated 13.10.2014 which was challenged 
before the Commisssioner (Appeals), who vide OIA No. BHV-EXCUS-000-APP-
017-15-16 dated 17.06.2015 rejected the appeal. The appellant then filed an 
appeal before the Hon'ble CESTAT, Ahmedabad which vide order dated 

5.9.2017 remanded the matter to the Commissioner(Appeals) who allowed the 
appeal filed by the appellant. Therefore, the appellant filed a refund claim of 
Rs. 6,95,456/-. The adjudicating authority vide 010 No. 29/R/2018-19 dated 
31.01.2019 sanctioned the refund claim of Rs. 6,95,456/- under provision of 
Rule 5 of the Cenvat Credit Rules, 2004 read with Section 1 lB of the Central 
Excise Act, 1944 and rejected the interest on the amount of refund sanctioned. 

3. Being aggrieved, the appellant filed the present appeal on the following 
grounds: 

(i) that the adjudicating authority vide the impugned order sanctioned the 

refund of the amount rejected under refund order dated 13.10.2014 but has 
rejected the claim of interest on the ground that the refund is sanctioned 
within the period of three months from the date of order of the 
Commissioner(Appeals) dated 01.10.2018. That, it is settled law that the 
interest is .payable on expiry of three months from the date of filing of refund 
claim. The appellant requested to pay interest on the amount of refund claimed 
from the date of filing of refund claim i.e 31.03.2014. 

4. Shri Paresh Sheth, Advocatç f-th appellant appeared for the personal 
hearing in the matter fixed 4 0921fl9 and reiterated the submission of 

appeal memo for considerat 

0 Page 3 of 8 



5. I have gone through the records of the case, the impugned order, the 

grounds of appeal and written submission filed by the appellant and records of 

personal hearing. The limited issue to be decided in the present issue is 

whether interest is payable on the amount of refund claimed by the appellant 

from the date of refund claimed by the appellant or from the date of duty 

ordered to be refunded. 

6. Before evaluating the rival contentions, I would like to refer to the relevant 

provisions of the Section 1 lB and Section 1 1 BB of the Act which deals with 

claims for refund of duty. Relevant uortion thereof reads as under: 

"1 lB. Claim for refund of duty. - (1) Any person claiming 
refund of any duty of excise and interest, if any, paid on such 

duty may make an application for refund of such duty and 

interest if any, paid on su1h duty to the Assistant Commissioner of 

Central Excise or Deputy Commissioner of Central Excise before the 

expiry of one year from the relevant date in such form and manner as 
may be prescribed and the application shall be accompanied by such 

documentary or other evideice including the documents referred to in 

section 12A as the applicant may furnish to establish that the amount 
of duty of excise and interest, if any, paid on such duty in relation to 

which such refund is claimed was collected from or paid by him and the 

incidence of such duty and interest if any, paid on such duty had not 

been passed on by him to any other person: 

Provided that where an application for refund has been made 

before the commencement of the Central Excise and Customs Laws 

(Amendment) Act, 1991, such application shall be deemed to have been 

made under this sub-section as amended by the Act and the same shall 

be dealt with in accordance with the provisions of sub-section (2) as 

substituted by that Act: 

Provided further that the limitation of one year shall not apply 

where any duty has been paid under protest. 

(2) If, on receipt of any such application, the Assistant 

Commissioner of Central Excise or Deputy Commissioner of Central 

Excise is satisfied that the whole or any part of the duty of excise and 

interest, f  any, paid on such duty paid by the applicant is refundable, 

he may make an order accordinqly and the amount so determined shall 

be credited to the Fund: 

Provided that the amount of duty of excise and interest, f any, 

paid on such duty of excise as determined by the Assistant 
Commissioner of Central Excise or Deputy Commissioner of Central 

Excise under the foregoing provisions of this sub-section shall, instead 

of being credited to the Fund, he paid to the applicant, f such amount is 

relatable to 

(a) rebate of duty of excise on excisable goods exported out of India or 
on excisable materials used in tlte manufacture of goods which are 

exported out of India; 

(b) unspent advance deposits lying in balance in the applicant's 

current account maintained with the Commissioner of Central 
Excise; 
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(c) refiind of credit of duty paid on excisable goods used as inputs in 

accordance with the rules made, or any notification issued, under 
this Act; 

(d) the duty of excise and interest, if any, paid on such duty paid by 

the rnanufact'urer, f he had not passed on the incidence of such 
duty and interest, if any, paid on such duty to any other person; 

(e) the duty of excise and interest, if any, paid on such duty borne by 

the buyer, f he had not passed on the incidence of such duty and 
interest, if any, paid on such duty to arty other person; 

(t) the duty of excise and interest, if any, paid on such duty borne by 

any other such class of applicants as the Central Government may, 

by notification in the Official Gazette, specify: 

Provided further that no notification under clause (f) of the first 

proviso shall be issued unless in the opinion of the Central Government, 

the incidence of duty and interest, if any, paid on such duty has not 

been passed on by the persons concerned to any other person. 

(3) Notwithstanding anything to the contrary contained in any 
judgment, decree, order or direction of the Appellate Tribunal of any 

Court in any other provision of this Act or the rules made thereunder or 

any other law for the time being in force, no refund shall be made 

except as provided in sub-section (2). 

(4)  

(5)  

Section JiBE, provisions, reads thus: 

"1 1BB. Interest on delayed refunds. - 

If any duty ordered to be refunded under sub-section (2) of 

section 1 lB to any applicant is not refunded within three 
months from the date of receipt of application under sub-section 

(1) of that section, there shall be paid to that applicant interest 
at such rate, not below five per cent and not exceeding thirty per cent 

per annum as is for the time being fixed by the Central Government, by 

Notification in the Official Gazette, on such duty from the date 

immediately after the expiry of three months from the date of receipt of 

such application till the date of refund of such duty: 

Provided that where any duty ordered to be refunded under sub-

section (2) of section 1 lB in respect of an application under sub-section 

(1) of that section made before the date on which the Finance Bill, 1995 

receives the assent of the President, is not refunded within three 

months from such date, there shall be paid to the applicant interest 

under this section from the date immediately after three months from 

such date, till the date of refund of such duty. 

Explanation Where any order of refund is made by the 

Commissioner (Appeals), Appellate Tribunal or any Court against an 
order of the Assistant Commissioner of Central Excise, under sub-
section (2) of section 1 JB, the order passed by the Commissioner 
(Appeals), Appellate Tribunal or, as the case may be, by the Court shdll 
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be deemed to be an order passed der h.e said sub-section (2) for the 

purposes of this section." 

7. It is clear from the afore-extract rovisis that Section 1 1BB of the Act 

comes into play only after an order for refund has been made under Section 

1 lB of the Act. Section 1 1BB of the Act lays down that in case any duty paid is 

found refundable and if the duty is not refunded within a period of three 

months from the date of receipt of the application to be submitted under sub-

section (1) of Section 1 lB of the Act, then the applicant shall be paid interest at 

such rate, as may be fixed by the Central Government, on expiry of a period of 

three months from the date of receipt of the application. The Explanation 

appearing below Proviso to Section 1 1T3B states that where the order for refund 

of duty is not made by the Assistant Commissioner of Central Excise or Deputy. 

Commissioner of Central Excise but, by an Appellate Authority or the Court, 

then for the purpose of this Section the order made by such higher Appellate 

Authority or by the Court shall he deemed to be an order made under sub-

section (2) of Section 1 lB of the Act. it is clear that the Explanation has 

nothing to do with the postponement of the date from which interest becomes 

payable under Section 1 1BB of the Act. Therefore, interest under Section 1 1BE 

of the Act becomes payable, if on an expiry of a period of three months from the 

date of receipt of the application for refund, the amount claimed is still not 

refunded. Thus, the only interpretation of Section 1 1BB that can be arrived at 

is that interest under the said Section becomes payable on the expiry of a 

period of three months from the date of receipt of the appiicction under sub-

section (1) of Section 11B of the Act and that the said Explanation does not 

have any bearing or connection with the date from which interest under 

Section 1 1BB of the Act becomes payable. 

In this regard, I draw my support from the Honble Supreme Court's 

judgment in the case of (i) M/ s Ranbaxy Laboratories Ltd. Vs Union of India 

decided on 21.10.2011 (ii) Union of India Vs Shreeji Colour Chem Industries 

decided on 15.09.2008. 

8. 1 also find that the issue stands concluded in decision of the High Court of 

Rajasthan in the case of M/s J.K. Cement Works Vs Asst. Commissioner of 

Central Excise & Customs decided on 10.02.2001 as reported in 2004(170) 

E.L.T.4(Raj.) 

"21. The perusal of Section .1 lB goes to show that it prescribed a 

period within which the amount of refund can be claimed by the applicant. It 
also prescribes three months from the date of application as the period 
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within which such refund is to be paid. Consequence of not paying refund 

within three months of making such application under Section 1 lB is that 

the Revenue becomes liable to pay interest on amount of refund with 
effect from the expiry of three months from the date of application 
until date of actual payment. The liability to pay interest is not 
tagged with decision to pay interest but in case it is ultimately 
found to be payable liability is with effect from expiry of three 
months of the date of receipt of application required to be made 
under Section 1 1B(1). The rate of interest is to be prescribed by the Board 
and the interest is payable with effect from the date commencing from the 

expiry of three months from the date of receipt of such application till the 
refund of such duty. 

33. A close reading of Section 1 1.BB, which now governs the question 

relating to payment of interest on belated payment of interest, makes it clear 

that relevant date for the purpose of determination the liability to pay 

interest is not the determination under sub-section (2) of Section 1 lB to 

refund the amount to the applicant and not to be transferred to the 
Consumer Welfare Fund but the relevant date Is to be determined with 
reference to date of application laying claim to refund. The non-. 
payment of refund to the applicant claimant within three months 
from the date of such application or In the case governed by proviso 
to Section 1 1BB, non-payment within three months from the date of 
the commencement of Section 1 1BB brings in the starting point of 
liability to pay interest, notwithstanding the date on which decision 
has been rendered by the competent authority as to whether the 

amount is to be transferred to Welfare Fund or to be paid to the applicant. 

37. Interest has been made payable with effect from the expiry of three 

months from the date of application made under Section 1 1B(1), in case 

where refund is required to be paid to such applicant as per orders passed 

under Section 1 1B(2). The making of application is not linked with 
adjudication about excess payment but is linked with payment of Duty." 

[Emphasis supplied] 

9. Thus, it is evident from a bare reading of the above Section and decisions 

that insofar as the reckoning of the period for the purpose of payment of 

interest under Section 1 1BB of the Act is concerned, emphasis has been laid 

on the date of receipt of application for refund. 

10. In view of the above analysis, the liability of the adjudicating authority to 

pay interest under Section 1 1BB of the Act commences from the date of expiry 

of three months from the date of receipt of application for refunìd nrider Section 

1 1B(1) of the Act and not on the expiry of the saM period from the date on 

which order of refund is made. 
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(Gopi Nath) 
Commissioner (Appeals) 

11. In view of my discussions I allow the appeal filed by the 

appellant. 

By Regd. Post AD  

To, 

rM/S Shrijikrupa Exports, 

Plot No. 2401/2402, GIDC. 

Phase-IV, Wadhwan City-363035 

L YpgI *q, 
tI . o/'go ft. 3{[. 

H 

Copy to: 

1) The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone 
Ahmedabad. 

2) The Commissioner, CGST & Central Excise Commissionerate, Bhavnagar. 
3) The Deputy Commissioner, COST & Central Excise, Division, 

Surendranagar. 
4) Guard file. 
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