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T FAIEEAEEI(Order-In-Appeal No.):
BHV-EXCUS-000-APP-223-2019

ST Y T ARG / 17.09.2019

Date of issue:

371ERT H TSR
Date of Order:

At Ay amy, IgEd (3dew), TSR EaRT aIRd /
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

13.09.2019

A R IGFA VYT 3G/ IUYF/ HETESF AT, Fo18 IS Yoo/ JaTH/aT TaHATH,

TSIE | STHATR | TS SaRT SRR ST a7 e & g / _

Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
@ Rajkot/Jamnagar/Gandhidham : s

g Ifiawar & 9iAEET #1417 vq 9ar /Name & Address of the Appellants & Respondent :-
M/s.Nirma Limited,Chemical Complex,Village-Kalatalav.Tal. & Dist. Bhavnagar-364313

59 HERI(3He) ¥ 2afdd F13 AfPd RrAfafld ale 3 SugFa giaeRy / Jifheor & FHeT Jdid ZRR & w1l
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

A o Ao eI 3T e Ud Harnt el RImanfRientoT & gfer andie, ST 3o e Aifafaaar 1944 Y €T358
¥ sata v i 3EA, 1994 $1 awrB6 F sidety Reaatad ST Y o Gerdt & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

(1) FIiT FEiHA § Tt Tl AT W Yo, FeRrT 3eUae e Ud arat Hdidy smnfaaor & iRy 9, dw
maz,m.qﬁ.gm,aéfaﬁﬁ,ﬁ@rm%vv

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

3w IRT3e 1(a) 7 FaTC 1T Irfrell & raar Ay Tel v T Yo, A I Yo ve dare Il smRERoT
(Rreze) & afaw e s, |, SR o, el svaet AT HEAETENG- 3¢o0ts T AT A AT I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali
Bhawan, Asarw§1 Ahmedabad-380016 in case of appeals other than aspmentioned in para(- 1(a) ab?ve "

(i) HOST TNTIHET & FAE IS T d F F 10 F 39008 06 (3da) Basmae, 2001, & 597 6 & 3o
! TR AT s S EA-3 a7 IR SRt 3 ot Fopalr Sl TR | Sdl & oot & 3T Uab W1l & A1, g 3eE, 3o B #1°T ,
& SIS T AT R ST TAT A, TIT 5 TG AT 3HS A, 5 ARG IIC AT 50 T $9C qeh Har 50 1 $9¢ @ 0w ar
FRM 1,000/~ ¥99, 5000/~ T4 3r7ar 10,000/~ T 1 e 5w o H ofy dovay w41 uliRa goF & s,
T AT FATATTFHIOT Y AR & FEF TR & oA W iy oFf wrdforan 45 & 3 gant )y 1aifea 8530
AT AT ST IR | Fafl g a7 spaTaTe, de 1 3w At F g Wi ofet Hatie Jrdtelra earTTReoT i e feud
& | T IR (R HTER) & TAT g9 & Wiy 500/- TI€ ¥ TR Yo AT FAT @ i/

The appeal to the Appellate Tribunal shall be filed in eguadljuph’c.ate in form EA-3 / as prescribed under Rule 6 of Central
Excise Apgggl& Rules, 2001 and shall be accompanied against one which at least shoxEd be accompanied by a fee of Rs,
1,000/- Rs. /- v.iO 000/ - where amount of duty demand/ mterestt/ Kgalg/ refund is upto 5 Lac., 5 Lac Yo 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour o t, Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bark of %fe lace where the bénch of the Tribunal

is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
mmmigmtmm ﬁa;ﬁ%vm 1994 Fr 4T 86(1) F FAAT TaER FHAE, 1994, F FEF (1) F

B aa uiRa go ST.-5 3 AR sfadt F & o el v 36 W1 9w 3 3 e e 7 IR @), S uiy wrer
mw(mﬁ@wmmﬁaaﬁmﬁm 3R T A A A oA P YT F Ty, e YA S FeT [sa1 F Al AR
ST I FATAT, FAC 5 A I 3HY FA, 5 AG $I¢ I7 50 G IUT 55 34a1 50 A F9¢ & 70w § o F#n 1,000/
¥, 5,0007- ¥ 3r7aT 10,000/~ TG P IR FAY Yook 1 WA Golv HY| ARG Yeeh BT 3T, HaT i

ITITEToT 61 AT & WETaH IR & AT ¥ ol sl ardToverss 8 & do qarT oIy Y& 34 goe ganT R Sie
TfRw | mmww,ﬁﬁmam#mmwmmmﬁmﬁamg% | T 3T
(¥ 3HIER) & AT N1deer-ua & W7 500/~ ¥9¢ F AURG YeF FA AN

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A te Tribunal Shall be filed in
quadruplicate in Form 5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
cg&/ of the order appealed against (one of which shall be certified coply) and should be accompanied by a fees of Rs.
1000/ - where the amount of sérvice tax & interest demanded & evied of Rs. 5 or less, Rs. /- where the
amount of service tax & interest demanded & penalty levied is” more than five lakhs but not exceeding Rs. F . X
Rs.10,000/ - where the amount of service tax & interest demanded & penalg levied is more than fifty rupegs, in the
form of crossed bank draft in favour of the Assistant Registrar of the of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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o sfafas, 1994 1 amr 86 & 35-arus (23 W (2A) F ¥ 3 g Y Il ey, D Fawarel, 1994, F PUF 9(2) -

Td 9(2A) & ded IR GoT ST.-7 F Y o N T 3% T YT, FERT 3 YoF HIAT HgF (), FErr
3T, Yo EART TR HERT 1 9TAdr Fervet a3 (3we § vk i SAfor @l Afge) 3R Y ea@rT BerdF g Hrar
SURIeR, F 361G Yoh/ Ty, S rdivlier s e @ e ao ) T e 3 AT e Y iy 3w 7
AT HLn gt | / .
The appeal under sub section (2) and (2A) of the section 86 ih2 Finance Act 1994, shall be filed 1 For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shail be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certifie Copyr) and copy of the order
assed E}, the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central %Z(cise / Service
ax to file the appeal before the Appellate Tribunal.
AT e, FIT 3eUTE Yedh TF el el viferamor (Aedz) & wfd 3fiell & amiet 7 Fi 3097 Qe HRTSTH 1944
1 URT 357w & 3icra, 1 A Ry AR, 1994 B ORI 83 % s AT A o T S B, 3w HRR W FAAT
TORROT # I FRA TIY 391G Yeh/Aa F AP F 10 9IS (10%), I AT va Jren Rafad §, an i, 7 Pad
St faafea 8, & sgararet R s, mﬁ%wm%WM'%mmmhmmmm#mam
Pr 3G Yo U Qarend % Jede “wie B e e A oo anfder @
i arT 1 3% 3l @ .
(ii [ATE FAT Y o IS Te7e TR
(i) 9T S A & FEn 6 Fagiaia my
- WU T 6 30 URT & geue ey (. 2) s 2014 & Inder @ oF e snhedr wiite & aet
AT TeTe 3197 Ud P B AL AL g/
For an appeal to be filed before the CESTAT, under Secton 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on pgsment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute, growded the amount of pre-de{pSit payable would be subject to a ceiling of Rs. 18 Crores,
" Under Central Excise and Service Tax, “Duty Demarded” shalll include:
i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
il amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apﬁ%' to the stay application and appeals pending
0.

before any appellate authority prior to the commercement of the Finance 2) Act, 2014.
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T TIHER B T :
Revision gplication to Government of India; ) )
T IR T el Fel &, FER 369 e HTOTATH, 1994 $ 9RT 3SEE & 99H Ras & Hddd

mmmmmmmmmuﬁmmmmmmmmﬁa@m

110001, T R AT TfeT) /

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministrv of
Finance, Deg?srtment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

e A & forelt Tharel & HA #, 81 awar Sl A F Rl FREE @ H5R I F IRIHA F SR a1 TR dew
mﬁm‘mﬁwﬁgﬂ?@@mmmwmtam, 1 R 1SR 77E & AT HSRUT F el & THEHIIT & NI,
TRy PR a7 R 18R I8 7 1ol & T 5 A1 Y ‘

In case of any loss of goods, where the Ioss occurs in transit from i factory to a warehouse or to another factorfy; or from one
x:gﬂggssg t0 another during the course of processing of the goods in a warehouse or 1n storage whether in a factory or ina

$TRE & X el g A1 84 Y Tovaller e T8 ATen & RITIToT o wgred e Aoy R 3 18 0 36T e H e (Rae) &
AR #, I AR & TR Ty T & B gt fr o €1 /

In case of rebate of duty of excise on Cﬁoods exported tc any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

I 3T, Yo 1 AT 1T T ST o a1, aivTel I syeed oY ATl ey e g /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

aﬁﬁmm#mam%w%ﬁmﬁsﬁmwméwnua‘vsaﬁﬁ@mma:agamﬁm&%
3R O e S g () & g R HRBEA (. 2), 1998 F URT 109 F @Ry o H 13 Al rvar AR
R AT F7g H 9 A gl . - o

Credit of any duty allowed to be utilized towards payment of excise duty on final agsroducts under the provisions of this Act
or the Rules made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998. : i

ST et B &) TR GUF WG EA-S &, 5 B SRy Searee o (rfie) FresAEeh, 2001, & e 9 & s
RS §, S8 3R & A0 & 3 AR F A3TF ) Tl aiRw | TR NdeT F Y FA ey e 3w H & glaa
Hewa 1 S M| WY & I 3G o HWEHT, 1944 4Ry 35-EE & gt ARG ook i 3@ h & wen
i o TR-6 &1 9ia Teraar 1 et el / ] _ )

The above application shall be made in duplicate in Form No. EA-8 as sgeeciﬁed under Rule, 9 of Central Excise {Appeals;
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall bc
accompanied by two copies each of the OIO and Order-In-Appeal. Tt should aiso be accompanied by a copy of TR-6 Challax

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TANETOT 3des & A Rerfaf@a Wt oo &1 el H1 snel @i | _
ST HelaeT Tha U I U AT 3TY FF @ i 9> 200/ - I A FhaT v 3R AT Helvst (6 T o 98 O S76T 37

A T 1000 -/ T ST f3har Sme | _
The revision application shall be accompanied by a fee of Rs. 200/ - where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is moTe than Rupees One Lac.

afe g YT A B JT HRRN FT ORRY L A wdE A WY & T Yo &l JR1aw, ITAFT &7 & Ty S anfed| 3| a2
%:s’éfgtrwﬁ%wmﬁmﬁmmﬁaaﬁmﬁm#wmﬁmmﬁwmm

ST €1 / In case, if the t?xrsder dclc;‘vertf1 varioutia nutfnbers of order- nt1h Orl'i\ginalﬂaﬁze 1for each O.It.l?. should l’iale paid in ttI}:e
aforesaid manner, not withstandi e_fact that the one appeal to the ellant Tribunal or the one application to the
Cerl;tral Govt. As the case may be, isgfilled to avoid scriptoriaavork if exdsinI,c:r%{s. 1 lakh fee of Rs. 100/ - for ggch.

FoTErRN T AT e AR, 1975, F U $ IFUR T A T T I H fd R iRT 6.50 392

AT 2k Refdhe wiom g AT / _ _
One copyof application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee
stamp of Rs. 6.%6 as prescribed under Schedule-] i terms of the Court Fee Act, 1975, as aniended.

}
HIoT e, Fo<AT 3G Yok Td WA IR wARnTaeoT (S 181) Aanraeh, 1982 # aftfa vd sy dafeua Al
T AIEATR HEF aTol it 1 3 o e sl R st g /

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appeliate Tribunal (Procedure) Rules, 1982.

mWM@Wa@aW@Wm,WWWW#%mMWW

www.cbec.govin P ST FFAL | / .
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant
may refer to the Iﬁepartmental website www.chec.gov.in
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Appeal No: V2/186/BVR/2018-19

:: ORDER-IN-APPEAL ::

M/s Nirma Ltd, Bhavnagar filed appeal No. V2/186/BVR/2018-19 against
Order-in-Original No. R-50/Refund/18-19 dated 28.9.2018 (hereinafter referred
to as ‘impugned order’) passed by the Asst. Commissioner, Central GST and
Central Excise, Bhavnagar-1 Division, Bhavnagar Commissionerate (hereinafter

referred to as ‘Refund sanctioning authority’).

2. The facts of the case are that the Appellant (holding Central Excise
Registration No. AAACN5350KXM005) was engaged in manufacture of Soda Ash,
Caustic Soda, Toilet Soaps and Cakes etc. The Appellant was following the
procedure prescribed under Rule 6(3A) of the Cenvat Credit Rules,
2004 (hereinafter referred to as “CCR,2004”) and used to reverse Cenvat credit
attributable to exempted goods on provisional basis every month by taking the
clearance value of dutiable goods and exempted goods of the preceding
financial year and at the end of financial year, final figures of Cenvat credit
required to be reversed was determined on the basis of actual clearance value

of dutiable goods and exempted goods.

2.1 On completion of F.Y. 2017-18, it was found by the Appellant that they
excess debited Rs. 23,82,545/- from Cenvat credit of input account and excess
debited Rs. 15,37,756/- from Cenvat credit of input service account during the
period April, 2017 to June, 2017 but, due to implementation of GST w.e.f. 1%
July, 2017, they could not re-credit the said excess debited amount and hence,
they filed refund claim of Rs. 39,20,301/- under Rule 6(3A) of CCR, 2004 read

with Section 11B of the Central Excise Act, 1944 (hereinafter referred to as
“ACt”).

2.2 On scrutiny of refund claim, it appeared that the Appellant should have
completed the exercise of finalization of provisionally debited figures
immediately before filing return for the month of June,2017 and should have
taken re-credit in the said return; that there is no provision in Section 118 of the
Act to grant refund of Cenvat credit lying in balance due to reversal under Rule
6(3) of CCR, 2014. Hence, Show Cause Notice No. V/18-43/Ref-Nirma/2018-19
dated 12.9.2018 was issued to the Appellant calling them to show cause as to
why their refund claim should not be rejected. The refund sanctioning authority

rejected the refund claim vide the impugned order.

3. Being aggrieved with the impugned order, the Appellant has preferred

appeal on various grounds, inter alia, as below :-
T
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Appeal No: V2/186/BVR/2018-19

(1) The adjudicating authority has erred in not appreciating the provisions of
Rule 6 of CCR, 2004 and transitional provisions made under Section 140 of the
CGST Act, 2017 and saving and repealed of the existing law as provided under
section 174 of the CGST Act, 2017 and therefore, the rejection of refund claim is
incorrect and contrary to the provisions of law and not sustainable and required

to be quashed and set aside.

(i)  As per formula prescribed under Rule 6(3A)(b) of CCR,2004, Cenvat credit
attributable to exempted goods is to be determined provisionally by taking the
clearance value of exempted and non-exempted goods of the preceding year and
thereafter, at the end of the year as per the formula prescribed under Rule
6(3A)(c) of CCR,2004, the final figures of amount required to be reversed is to
determine on the basis of actual amount of Cenvat credit taken during the
current year and the actual clearance value of the exempted and non-exempted
goods of the current financial year. To deal with such adjustments arising due to
short reversal or the excess reversal, it has been provided under Rule 6(3A)(d)
that in case if the less amount is reversed provisionally then Appellant is
required to pay the difference between the amount provisionally paid and the
amount finally determined on or before 30th June of the succeeding financial
year. Similarly, in case if the amount is paid in excess provisionally, compare to
the amount finally determined in terms of Rule 6(3A)(c), then the Appellant can

take re-credit of the amount so excess paid in terms of Rule 6(3A)(f).

(ifi) In the present case, the period involved is from April,2017 to June,2017 and
they correctly followed the procedure prescribed under Rule 6 for the said
period and reversed the amount provisionally on monthly basis based on the
clearance value of preceding year and thereafter, in terms of the provisions of
Rule 6 (3A)(c) after the finalization of the figures at the end of the financial year
2017-18, Appellant finally determined the actual amount of Cenvat credit
attributable to exempted goods as required, and also intimated to the

department.

(iv) It has been provided under Section 174 of the CGST Act, 2017 that though
the Central Excise Act, 1944 and Finance Act, 1994 are repealed but certain
rights and obligations under the existing law are saved. Accordingly, repeal of
the said Act shall not affect the previous operation of the amended Act or
repealed Acts and orders or anything duly done or suffered thereunder or affect
any right, privilege, obligations, or liability acquired, accrued or incurred under

the amended Act or repealed Acts or orders under such repealed or amended

~ - N b o N
VA s {
o U C.

Page 4 of 9



Appeal No: V2/186/BVR/2018-19

Act. Therefore, for the period upto 30.06.2017, they were required to discharge
all the obligations and follow the prescribed procedure under the existing law
and also any right or privilege which was provided under the existing law is
saved and therefore, they are legally entitled for the same. Therefore, the
findings that Appellant has not finalized the provisionally debit
figures immediately before filing the return for the month of June,2017 and not
took re-credit in the said return appears to be incorrect. Even otherwise the
provisions of Cenvat credit Rules provides that for the financial year 2017-18,
the final adjustment can be done upto 30th June, 2018 and by virtue of Section
174 of the CGST Act, 2017, the provisions to that extent is saved. Therefore, the
impugned order is incorrect and contrary to the law and therefore, required to

be set-aside.

(v) The adjudicating authority erred in observing that there are no provisions to
refund the Cenvat credit. The adjudicating authority failed to take notice that
to deal with such cases of refund, there are provisions made under Section
142(3) of the CGST Act, 2017.

(vi) in similar set of facts involving other assesses falling under the
jurisdiction of Central GST, Ahmedabad North and & Central GST, Gandhinagar,
the jurisdictional Dy Commissioner has held that Cenvat credit paid/reversed in
excess undér Rule 6(3A), refund is admissible and sanctioned the refund vide
Order-In-Original No. 55/REFUND/2018 dated 11.09.2018 & Order No. 19/Ref/S.
Tax/AC/2018-19 dated 24.10.18. '

4, In Personal Hearing, Shri M.A. Patel, Consultant and Shri V.S. Jhala AGM
appeared on behalf of the Appellant and reiterated submissions of Appeal
Memorandum and produced copy of Order-in-Original passed by the Assts.
Commissioner, Central Excise and Central GST, Division-VIl, Vadodara on the

similar issue and requested to allow their appeal.
Findings:

5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
Appellant. The issue to be decided in the present appeal is whether the
impugned order rejecting refund claim of Rs. 39,20,301/- is correct, legal and

1

proper or not.
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6. I find that the Appellant had filed refund claim of Rs. 39,20,301/-on the
ground that they had excess debited their Cenvat credit account while fulfilling
obligation under Rule 6(3A) of CCR, 2004 for the period April, 2017 to June, 2017
and due to implementation of GST w.e.f. 1* July, 2017, they were not in a
position to take credit of said excess debited amount in their Cenvat credit
account. The refund claim was rejected by the lower adjudicating authority on
the ground that the Appellant should not have waited till June, 2018 to finalize
provision reversal of Cenvat credit for the period from April, 2017 to June,2017,
as turnover for the subsequent months i.e. July, 2017 to March, 2018 was not
relevant for the calculation as provided in Rule 6(3) of CCR, 2014; that since the
Appellant failed to claim excess reversal in the return of June, 2017 and through
TRAN-1, the said amount became lapsed ITC and refund of such lapsed ITC
cannot be refunded under Section 11B of the Act. The Appellant contended that

As per provisions of Section 174 of the Act, they were required to discharge all
the obligations and follow the prescribed procedure under the Central Excise
Act, 1944 for the period upto 30.06.2017 and any right or privilege which was
provided under the existing law is saved and therefore, they are legally entitled
for the same.; that provisions of Cenvat credit Rules provides that for the
financial year 2017-18, the final adjustment can be done upto 30th June, 2018
and by virtue of Section 174 of the CGST Act, 2017, the provisions to that extent
is saved. Therefore, the impugned order is incorrect and contrary to the law and

liable to be set-aside.

7. | find it is pertinent to examine provision contained in Rule 6(3A) of CCR,

2004, which are reproduced as under:

“(3A) For determination of amount required to be paid under clause (ii) of
sub-rule (3), the manufacturer of goods or the provider of output service shall
follow the following procedure and conditions, namely :-

(b) the manufacturer of final products or the provider of output service shall
determine the credit required to be paid, out of this total credit of inputs and
input services taken during the month, denoted as T, in the following sequential
steps and provisionally pay every month, the amounts determined under sub-

clauses (i) and (iv), namely :-

(c) the manufacturer or the provider of output service shall determine the

amount of CENVAT credit attributable to exempted goods removed and
provision of exempted services for the whole of financial year, out of the total

credit denoted as T (Annual) taken during the whole of financial year in the

following manner, namely :- Q
\ \/
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(d) the manufacturer or the provider of output service shall pay on or before
the 30th June of the succeeding financial year, an amount equal to difference
between the total of the amount of Annual ineligible credit and Annual
ineligible common credit and the aggregate amount of ineligible credit and
ineligible common credit for the period of whole year, namely, [{A(Annual) +
D(Annual)} — {(A+D) aggregated for the whole year)}], where the former of the
two amounts 1s greater than the later;

(f) the manufacturer or the provider of output service, shall at the end of the
financial year, take credit of amount equal to difference between the total of the
amount of the aggregate of ineligible credit and ineligible common credit paid
during the whole year and the total of the amount of annual ineligible credit and
annual ineligible common credit, namely, [{(A+D) aggregated for the whole
vear)} — {A(Annual) + D(Annual)}], where the former of the two amounts is
greater than the later;”

7.1 In the case before me, the Appellant provisionally reversed Cenvat credit
of inputs/services every month during the period from April, 2017 to June,2017
considering turnover of dutiable and exempted goods for the previous year i.e.
2016-17 as per the obligation casted under Rule 6(3A)(b) of CCR, 2004. On
completion of F.Y. 2017-18, the Appellant determined total turnover of dutiable
and exempted goods for the whole year of 2017-18 in terms of Rule 6(3A)(c) of
CCR, 2004, which showed that the Appellant had excess debited their Cenvat
credit account during the said period and consequently, the Appellant became
eligible to make adjustment in their Cenvat credit account in terms of Rule
6(3A)(f) of CCR, 2004.

7.2 | find that the impugned order is not disputing about eligibility of the
Appellant under Rule 6(3A)(f) of CCR, 2004 but, it rejected the refund claim on
the ground that the Appellant should have finalized provisional reversal of
Cenvat credit by taking turnover for the period from April, 2017 to June,2017. |
find that provisions contained in Rule 6(3A)(c) of CCR, 2004 casted obligation
upon the Appellant to consider turnover of dutiable and exempted goods for the
whole financial year 2017-18. Under the circumstance, the Appellant could not,
suo moto, consider turn‘over only for the period from April, 2017 to June,2017.
The refund sanctioning authority has not brought on records any provisions of
the Act/Rules or any Circular/Instruction that required the assessee to consider
turnover of dutiable and exempted goods only for the period upto June, 2017,
bypassing provisions contained in Rule 6(3A)(c) of CCR, 2004. On the contrary,
the Appellant was under obligation to follow provisions contained in Rule 6(3A)
of CCR@@%@Kr 1.7.2017, in view of Section 174 of the Central GST Act,

VAN
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2017, which is reproduced herein under:

“SECTION 174. Repeal and saving. — (1) Save as otherwise provided in
this Act, on and from the date of commencement of this Act, the Central Excise
Act, 1944 (1 of 1944) (except as respects goods included in entry 84 of the
Union List of the Seventh Schedule to the Constitution), the Medicinal and
Toilet Preparations (Excise Duties) Act, 1955 (16 of 1955), the Additional
Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957). the
Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of
1978), and the Central Excise Tariff Act, 1985 (5 of 1986) (hereafter referred to
as the repealed Acts) are hereby repealed.

(2) The repeal of the said Acts and the amendment of the Finance Act. 1994
(32 of 1994) (hereafter referred to as “such amendment” or “amended Act”. as
the case may be) to the extent mentioned in the sub-section (1) or section 173
shall not —

(a) revive anything not in force or existing at the time of such amendment or
repeal; or

(b) affect the previous operation of the amended Act or repealed Acts and
orders or anything duly done or suffered thereunder; or

(c) affect any right, privilege, obligation, or liability acquired, accrued or
incurred under the amended Act or repealed Acts or orders under such repealed
or amended Acts :

(Emphasis supplied)

7.3 In view of above, | am of the cbhsidered opinion that the Appellant
correctly followed and fulfilled obligationé casted upon them under Rule 6(3A)(c)
of CCR, 2004 by considering turnover of dutiable and exempted goods for the
whole F.Y. 2017-18. The Appellant cou:ltf A‘h:ot take credit in their Cenvat credit
account after implementation of GST. So, the Appellant has no other option but
to file refund claim of excess amount debited as determined under Rule 6(3A)(f)
of CCR, 2004. |, therefore, find no infirmity in the act of the Appellant.

8. Regarding findings of the refund sancﬁom’ng authority that reversal of
Cenvat credit is not duty of excise and hence, refund claim is not maintainable
under Section 11B of the Act, | find that Section 3 of the Act deals with levy and
collection of duty and under that Section, it has been specified that there shall
be levied and collected a duty of excise to be called the Central Value Added
Tax (CENVAT) on all excisable goods which are produced or manufactured in
India. So, CENVAT is nothing but duty of Excise and hence, refund of Cenvat

credit is covered under Section 11B of the Act.

9. Regarding findings of the refund sanctioning authority that there is no

Page 8 of 9




Appeal No: V2/186/BVR/2018-19

provision in the CGST Act, 2017 to refund Cenvat credit availed under erstwhile
Cenvat Credit Rules, 2004, | find that as per Section 142(3) of the CGST Act,
2017, refund of any amount of Cenvat credit shall be paid in cash in accordance
with the existing law. The provisions of Section 142(3) ibid are reproduced as
under:

“(3) Every claim for refund filed by any person before, on or after the
appointed day. for refund of any amount of CENVAT credit, duty, tax, interest
or any other amount paid under the existing law, shall be disposed of in
accordance with the provisions of existing law and any amount eventually
accruing to him shall be paid in cash, notwithstanding anything to the contrary
contained under the provisions of existing law other than the provisions of sub-
section (2) of section 11B of the Central Excise Act, 1944 (1 of 1944) :”

(Emphasis supplied)

10.  In view of above, | hold that the Appellant is eligible for refund. | set
aside the impugned order and direct the refund sanctioning authority to process
the refund claim in pursuance of the provisions contained in Rule 6(3A) of CCR,
2004.

11. I set aside the impugned order and allow the appeal.
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