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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(I) Ji1 lo-&'ld taiioi 'o-ç1 C4hI 
2, 3fl. . T, f1t, I 'u 'tTT1V It 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, RK Puram, New Delhi in all 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in ca  of appeal.c other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
I 000/-Rs.uw/-, Rs.10 000/- where amount of duty demand/mterest/penalty/refund is upto 5 Lac., 5 Lack) 50 Lac and 
above 30 Lac respecuvefy in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of The place where the bench of the Tribunal 
is situated. Application made for grant of s1aysha11 be accompanied by a fee of Rs. 500/-. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribedunder Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Laldis or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five laths but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & intereSt demanded & penally levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500[-. 
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The appeal under sub section (2) and (2A) of the section 86 th Finance Act 1994, shall be filed m For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Comrnissinner or Deputy Commissioner of Central Excise! Service 
Tax to ifie the appeal before the Appellate Tribunal. 
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- 2) 3TIr 2014 TT 

331?T1) rii 
For an appeal to be ified before the CESTAT, under Section 3SF of he Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duly and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit vayable would he subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'i)uty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

$fl t,uf jjj4.i: 
Revision appli&tion to Government of India: 
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3m  Tfri i.t, triur ir f rit 14 r, eflciq ,  $ 
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New LJellu-110001, under Sectio!1 
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 
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In case of any loss of goods, where the lss occurs in transit from a factory to a warehouse or to another factory-or from one 
warehouse to another during the course of processing or the goods in a warehouse or in storage whether in a factory or m a 
warehouse - 

(ii) (ft) a 

In case of rebate of duty of excise on goods exported to any countiy or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) I?. - T lrrr1Tr1itr fTr llg1s q, 4WI1 lZTrt -$Iei 1 1vit TiUI / - 

In case of goods exported outside India export to Nepal or"Bhutan, without payment of duty. 

(iv) i  ri i w ¶h sr  c i 1iir n1ir~ iiri -u*r 
ii131ft (T.2), 1998tclm 109  

qivII 
Credit of any duty allowed to be ut11i7ed towards payment of excise duty on final products under the provisions of this Act 
or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall hc 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chall,m 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

qaioi 3fl i t i1Iti IIft Iol' I3{1 i1v I 
I *QId1 (,J1 e4I .t'1d) T15.t1+) 9f   200/- t lilloi 1II 311(T 3t I1  1e1dI tcd1 t1 e1ISI e'dUC.,I 

(tk".1 1000 -/1Tfl1.iI5lW I 
The revision apphction shall be accompanied by a fee of Ls. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 
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.,iic(i I / In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt As the case may be, is filled to avoid scriptoria work if excising Its. 1 lakh fee of Rs. 100/-for each. 

(E) 1975, * 3r't-1 r r 3ir v 2iii 3T1T t Tft t ¶1tIft9 6.50 
-.iiiaii 11T1 fff otI €n1tri /

a" a " - 

One copy3of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee 
stamp of Rs. 65U as prescribed under Schedule-I in terms c'f the Court Fr Act,1975, as amended. 

(F) ,o-ki -qj t 3r jlq,ui (q4 11t) Iiic*d1, 1982 ~1 Mfr V 3WT k14c1 TT1tI't 

1lçfq*l 3t3i*1ci iii Qticii l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(C) 3 3Tt111'TZt ii1lq*'1 3ltTI11 q, flti G4 3l jclljj Sfl1 i , 3ltftl11 1Ir1 ic 

www.cbec.gov.inita9 'i'cI I / - 

For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the óepartmental website www.cbec.gov.in  
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(vi)  

(D) 



Appeal No: V2/186/BVR/2018-19 

:: ORDER-IN-APPEAL::  

M/s Nirma Ltd, Bhavnagar filed appeal No. V2/186/BVR/2018-19 against 

Order-in-Original No. R-50/Refund/18-19 dated 28.9.2018 (hereinafter referred 

to as 'impugned order') passed by the Asst. Commissioner, Central GST and 

Central Excise, Bhavnagar-1 Division, Bhavnagar Commissionerate (hereinafter 

referred to as 'Refund sanctioning authority'). 

2. The facts of the case are that the Appellant (holding Central Excise 

Registration No. AAACN535OKXMOO5) was engaged in manufacture of Soda Ash, 

Caustic Soda, Toilet Soaps and Cakes etc. The Appellant was following the 

procedure prescribed under Rule 6(3A) of the Cenvat Credit Rules, 

2004(hereinafter referred to as "CCR,2004") and used to reverse Cenvat credit 

attributable to exempted goods on provisional basis every month by taking the 

clearance value of dutiable goods and exempted goods of the preceding 

financial year and at the end of financial year, final figures of Cenvat credit 

required to be reversed was determined on the basis of actual clearance value 

of dutiable goods and exempted goods. 

2.1 On completion of F.Y. 2017-18, it was found by the Appellant that they 

excess debited Rs. 23,82,545/- from Cenvat credit of input account and excess 

debited Rs. 15,37,756/- from Cenvat credit of input service account during the 

period April, 2017 to June, 2017 but, due to implementation of GST w.e.f. 1st 

July, 2017, they could not re-credit the said excess debited amount and hence, 

they filed refund claim of Rs. 39,20,301/- under Rule 6(3A) of CCR, 2004 read 

with Section 11 B of the Central Excise Act, 1944 (hereinafter referred  to as 

"Act"). 

2.2 On scrutiny of refund claim, it appeared that the Appellant should have 

completed the exercise of finalization of provisionally debited figures 

immediately before filing return for the month of June,2017 and should have 

taken re-credit in the said return; that there is no provision in Section 11 B of the 

Act to grant refund of Cenvat credit lying in balance due to reversal under Rule 

6(3) of CCR, 2014. Hence, Show Cause Notice No. V/18-43/Ref-Nirma/2018-19 

dated 12.9.2018 was issued to the Appellant calling them to show cause as to 

why their refund claim should not be rejected. The refund sanctioning authority 

rejected the refund claim vide the impugned order. 

3. Being aggrieved with the impugned order, the Appellant has preferred 

appeal onaiiotj, grounds, inter alia, as below :- 

\.;. .'. 

Page 3 of 9 
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Appeal No: V2/186/BVR/2018-19 

(i) The adjudicating authority has erred in not appreciating the provisions of 

Rule 6 of CCR, 2004 and transitional provisions made under Section 140 of the 

CGST Act, 2017 and saving and repealed of the existing law as provided under 

section 174 of the CGST Act, 2017 and therefore, the rejection of refund claim is 

incorrect and contrary to the provisions of law and not sustainable and required 

to be quashed and set aside. 

(ii) As per formula prescribed under Rule 6(3A)(b) of CCR,2004, Cenvat credit 

attributable to exempted goods is to be determined provisionally by taking the 

clearance value of exempted and non-exempted goods of the preceding year and 

thereafter, at the end of the year as per the formula prescribed under Rule 

6(3A)(c) of CCR,2004, the final figures of amount required to be reversed is to 

determine on the basis of actual amount of Cenvat credit taken during the 

current year and the actual clearance value of the exempted and non-exempted 

goods of the current financial year. To deal with such adjustments arising due to 

short reversal or the excess reversal, it has been provided under Rule 6(3A)(d) 

that in case if the less amount is reversed provisionally then Appellant is 

required to pay the difference between the amount provisionally paid and the 

amount finally determined on or before 30th June of the succeeding financial 

year. Similarly, in case if the amount is paid in excess provisionally, compare to 

the amount finally determined in terms of Rule 6(3A)(c), then the Appellant can 

take re-credit of the amount so excess paid in terms of Rule 6(3A)(f). 

(iii) In the present case, the period involved is from April,2017 to June,2017 and 

they correctly followed the procedure prescribed under Rule 6 for the said 

period and reversed the amount provisionally on monthLy basis based on the 

clearance value of preceding year and thereafter, in terms of the provisions of 

Rule 6 (3A)(c) after the finalization of the figures at the end of the financial year 

2017-18, Appellant finally determined the actual amount of Cenvat credit 

attributable to exempted goods as required, and also intimated to the 

department. 

(iv) It has been provided under Section 174 of the CGST Act, 2017 that though 

the Central Excise Act, 1944 and Finance Act, 1994 are repealed but certain 

rights and obligations under the existing law are saved. Accordingly, repeal of 

the said Act shall not affect the previous operation of the amended Act or 

repealed Acts and orders or anything duly done or suffered thereunder or affect 

any right, privilege, obligations, or liability acquired, accrued or incurred under 

the amended Act or repealed Acts or orders under such repealed or amended 

Page 4 of 9 



Appeal No: V2/186/BVR/2018-19 

Act. Therefore, for the period upto 30.06.2017, they were required to discharge 

all the obligations and follow the prescribed procedure under the existing law 

and also any right or privilege which was provided under the existing law is 

saved and therefore, they are Legally entitled for the same. Therefore, the 

findings that Appellant has not finalized the provisionally debit 

figures immediately before filing the return for the month of June,2017 and not 

took re-credit in the said return appears to be incorrect. Even otherwise the 

provisions of Cenvat credit Rules provides that for the financial year 2017-18, 

the final adjustment can be done upto 30th June, 2018 and by virtue of Section 

174 of the CGST Act, 2017, the provisions to that extent is saved. Therefore, the 

impugned order is incorrect and contrary to the law and therefore, required to 

be set-aside. 

(v) The adjudicating authority erred in observing that there are no provisions to 

refund the Cenvat credit. The adjudicating authority failed to take notice that 

to deal with such cases of refund, there are provisions made under Section 

142(3) of the CGST Act, 2017. 

(vi) in similar set of facts involving other assesses falling under the 

jurisdiction of Central GST, Ahmedabad North and a Central GST, Gandhinagar, 

the jurisdictional Dy Commissioner has held that Cenvat credit paid/reversed in 

excess under Rule 6(3A), refund is admissible and sanctioned the refund vide 

Order-In-Original No. 55/REFUND/2018 dated 11.09.2018 a Order No. 19/Ref/S. 

Tax/AC/2018-19 dated 24.10.18. 

4. In Personal Hearing, Shri M.A. Patel, Consultant and Shri V.S. Jhala AGM 

appeared on behalf of the Appellant and reiterated submissions of Appeal 

Memorandum and produced copy of Order-in-Original passed by the Assts. 

Commissioner, Central Excise and Central GST, Division-Vu, Vadodara on the 

similar issue and requested to allow their appeal. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

the appeal memorandum and written as well as oral submissions made by the 

Appellant. The issue to be decided in the present appeal is whether the 

impugned order rejecting refund claim of Rs. 39,20,301/- is correct, legal and 

proper or not. 

j7 
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6. I find that the Appellant had filed refund claim of Rs. 39,20,301 I-on the 

ground that they had excess debited their Cenvat credit account while fulfillin'g 

obligation under Rule 6(3A) of CCR, 2004 for the period April, 2017 to June, 2017 

and due to implementation of GST w.e.f. 1st July, 2017, they were not in a 

position to take credit of said excess debited amount in their Cenvat credit 

account. The refund claim was rejected by the lower adjudicating authority on 

the ground that the Appellant should not have waited till June, 2018 to finalize 

provision reversal of Cenvat credit for the period from April, 2017 to June,2017, 

as turnover for the subsequent months i.e. July, 2017 to March, 2018 was not 

relevant for the calculation as provided in Rule 6(3) of CCR, 2014; that since the 

Appellant failed to claim excess reversal in the return of June, 2017 and through 

IRAN-i, the said amount became lapsed ITC and refund of such lapsed ITC 

cannot be refunded under Section 118 of the Act. The Appellant contended that 

As per provisions of Section 174 of the Act, they were required to discharge all 

the obligations and follow the prescribed procedure under the Central Excise 

Act, 1944 for the period upto 30.06.2017 and any right or privilege which was 

provided under the existing law is saved and therefore, they are legally entitled 

for the same.; that provisions of Cenvat credit Rules provides that for the 

financial year 2017-18, the final adjustment can be done upto 30th June, 2018 

and by virtue of Section 174 of the CGST Act, 2017, the provisions to that extent 

is saved. Therefore, the impugned order is incorrect and contrary to the law and 

liable to be set-aside. 

7. I find it is pertinent to examine provision contained in Rule 6(3A) of CCR, 

2004, which are reproduced as under: 

"(3A) For determination of amount required to be paid under clause (ii) of 
sub-rule (3), the manufacturer of goods or the provider of output service shall 
follow the following procedure and conditions, namely 

(b) the manufacturer of final products or the provider of output service shall 
determine the credit required to be paid, out of this total credit of inputs and 
input services taken during the month, denoted as I, in the following sequential 
steps and provisionally pay every month, the amounts determined under sub-
clauses (i) and (iv), namely :- 

(c) the manufacturer or the provider of output service shall determine the 
amount of CENVAT credit attributable to exempted goods removed and 
provision of exempted services for the whole of financial year, out of the total 

credit denoted as T (Annual) taken during the whole of financial year in the 
following manner, namely :- 

Page 6 of 9 

  



Appea No: V2/186/BVR/2018-19 

(d) the manufacturer or the provider of output service shall pay on or before 
the 30th June of the succeeding financial year, an amount equal to difference 
between the total of the amount of Annual ineligible credit and Annual 
ineligible common credit and the aggregate amount of ineligible credit and 
ineligible common credit for the period of whole year, namely, [{A(Annual) + 
D(Annual)} — {(A+D) aggregated for the whole year)}], where the former of the 
two amounts is greater than the later; 

(1) the manufacturer or the provider of output service, shall at the end of the 
financial year, take credit of amount equal to difference between the total of the 
amount of the aggregate of ineligible credit and ineligible common credit paid 
during the whole year and the total of the amount of annual ineligible credit and 
annual ineligible common credit, namely, [{(A+D) aggregated for the whole 
year)} — {A(Annual) + D(Annual)}], where the former of the two amounts is 
greater than the later;" 

7.1 In the case before me, the Appellant provisionally reversed Cenvat credit 

of inputs/services every month during the period from April, 2017 to June,2017 

considering turnover of dutiable and exempted goods for the previous year i.e. 

2016-17 as per the obligation casted under Rule 6(3A)(b) of CCR, 2004. On 

completion of F.Y. 2017-18, the Appellant determined total turnover of dutiable 

and exempted goods for the whole year of 2017-18 in terms of Rule 6(3A)(c) of 

CCR, 2004, which showed that the Appellant had excess debited their Cenvat 

credit account during the said period and consequently, the Appellant became 

eligible to make adjustment in their Cenvat credit account in terms of Rule 

6(3A)(f) of CCR, 2004. 

7.2 I find that the impugned order is not disputing about eligibility of the 

Appellant under Rule 6(3A)(f) of CCR, 2004 but, it rejected the refund claim on 

the ground that the Appellant should have finalized provisional reversal of 

Cenvat credit by taking turnover for the period from April, 2017 to June,2017. I 

find that provisions contained in Rule 6(3A)(c) of CCR, 2004 casted obligation 

upon the Appellant to consider turnover of dutiable and exempted goods for the 

whole financial year 2017-18. Under the circumstance, the Appellant could not, 

suo moto, consider turnover only for the period from April, 2017 to June,2017. 

The refund sanctioning authority has not brought on records any provisions of 

the Act/Rules or any Circular/Instruction that required the assessee to consider 

turnover of dutiable and exempted goods only for the period upto June, 2017, 

bypassing provisions contained in Rule 6(3A)(c) of CCR, 2004. On the contrary, 

the AppeltanL under obligation to follow provisions contained in Rule 6(3A) 

of CCR/'t,er 1.7.2017, in view of Section 174 of the Central GST Act, 
,;;/ 

¶:EAL 
Page 7 of 9 



AppeaL No: V2 /186/BVR/2018-19 

2017, which is reproduced herein under: 

"SECTION 174. Repeal and saving. (1) Save as otherwise provided in 
this Act, on and from the date of commencement of this Act, the Central Excise 
Act, 1944 (1 of 1944) (except as respects goods included in entry 84 of the 
Union List of the Seventh Schedule to the Constitution), the Medicinal and 
Toilet Preparations (Excise Duties) Act, 1955 (16 of 1955), the Additional 
Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 1957). the 
Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of 
1978), and the Central Excise Tariff Act, 1985 (5 of 1986) (hereafter referred to 
as the repealed Acts) are hereby repealed. 

(2) The repeal of the said Acts and the amendment of the Finance Act. 1994 
(32 of 1994) (hereafter referred to as "such amendment" or "amended Act", as 
the case may be) to the extent mentioned in the sub-section (1) or section 173  
shall not — 

(a) revive anything not in force or existing at the time of such amendment or 
repeal; or 

(b) affect the previous operation of the amended Act or repealed Acts and 
orders or anything duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation, or liability acquired, accrued or 
incurred under the amended Act or repealed Acts or orders under such repealed 
or amended Acts  

', 

(Emphasis supplied) 

7.3 In view of above, I am of the cbnsidered opinion that the Appellant 

correctly followed and fulfilled obligations casted upon them under Rule 6(3A)(c) 

of CCR, 2004 by considering turnover of dutiable and exempted goods for the 

whole F.Y. 2017-18. The Appellant coULd not take credit in their Cenvat credit 

account after implementation of GST. So, the Appellant has no other option but 

to file refund claim of excess amount debited as determined under Rule 6(3A)(f) 

of CCR, 2004. I, therefore, find no infirmity in the act of the Appellant. 

8. Regarding findings of the refund sanctioning authority that reversal of 

Cenvat credit is not duty of excise and hence, refund claim is not maintainable 

under Section 11 B of the Act, I find that Section 3 of the Act deaLs with levy and 

collection of duty and under that Section, it has been specified that there shall 

be Levied and collected a duty of excise to be called the Central Value Added 

Tax (CENVAT) on all excisable goods which are produced or manufactured in 

India. So, CENVAT is nothing but duty of Excise and hence, refund of Cenvat 

credit is covered under Section 11 B of the Act. 

9. Regarding findings of the refund sanctioning authority that there is no 
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provision in the CGST Act, 2017 to refund Cenvat credit availed under erstwhile 

Cenvat Credit Rules, 2004, I find that as per Section 142(3) of the CGST Act, 

2017, refund of any amount of Cenvat credit shall be paid in cash in accordance 

with the existing law. The provisions of Section 142(3) ibid are reproduced as 

under: 

"(3) Every claim for refund filed by any person before, on or after the 
appointed day. for refund of any amount of CENVAT credit, duty, tax, interest 
or any other amount paid under the existing law, shall be disposed of in 
accordance with the provisions of existing law and any amount eventually 
accruing to him shall be paid in cash, notwithstanding anything to the contrary 
contained under the provisions of existing law other than the provisions of sub-
section (2) of section 1 lB of the Central Excise Act, 1944 (1 of 1944) :" 

(Emphasis supplied) 

10. In view of above, I hold that the Appellant is eligible for refund. I set 

aside the impugned order and direct the refund sanctioning authority to process 

the refund claim in pursuance of the provisions contained in Rule 6(3A) of CCR, 

2004. 

11. I set aside the impugned order and allow the appeal. 

By R.P.A.D.  

(Gopi Nath) 
Commissioner(Appeals) 

To, 
M/s Nirma Ltd 
Chemical Complex, 
Village Kala Talav, 
District Bhavnagar. 
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