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T 33U4i'ta.4l(0rder-In-AppeaI No.): 

BHV-EXCUS-000-APP-222-2019  

M1T 4T a1I*   ___ 
16.09.2019 

Date of Order: Date of issue: 17.09.2019 

ft7ñTh, 31k4c1-cl (31I.11), 'U..,1clkcc1ll411d I 
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot 

T 3rpci/ I4ctd 31klrd/ .4k1cic1/ 't1Il4' 3iI4d, -c1 ic1I /I'&/'t-d 'I"t, 
/ irccn IIi  irr1 / 

Arising out of above mentioned 010 issued by Mditional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 
RajkotlJamnagar/Gandhidham 

icsici & 11cic r riir /Name & Address of the Appellants & Respondent 

MIs.Aditya Birla Nuvo Limited (Indian Rayon Ltd), Junagard-Veraval Road, Veraval, District Gir Somnath. 

/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1ir ic4.1l T 3tTfi'tt II4l1lq,'uf 31, 3c4Ie ,1944 t tIRT 35B 
1994 r5IRr86 T't1q,cfl i/ j' 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

'41 1I1 i- ild J1Idtc 4I *T jç'-lIo1 V 3tT lI.1Ict,'tur r 1)w 4t,  
rT2, 31T. . i1,v ii 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No.2, RI( Puram, New Delhi in all 
matters relating to dassification and valuation. 

(n( z'.tt)tci 1(a) * çjj RT3 3TTr 341*'tf1Tr 'gl ic TI4( 3{ftfT 
(Z) tq1rar tf4PT, , lN eii 3 oet tto  T11V f 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESIAT) at, 2" Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in race of appeals other than as mentioned in para- 1(a) above 
3111?T zlT?TrfIir i T 3l1 'TETT 'i' i lV ic.0 (3r) qe1]a, 2001, i i 6 T 
111?r 1'v EA-3 T1 lit flT t4J1u I ;l* ' T ;r T! qj r, r t 
 t RTT 3 etdni rzrr ItIiT, qV 5 R1T .iti'tl r, 5 ei r 50 eI 3mT 50 eii  tTLTIF 31ft1 11t 
e1: 1,000/- t4, 5,000/- * 3TZT 10,000/- 5T Il'.ñftT 3TT t .tic'tdoi ll 1l1*1i t Ti1f, 
tki fc1RI tld i9-c 

c,00 ,,n.ii rnfvi lci tqc r i *r 3r ni * ii uiv 5rt tici 31tI'tr a'ii.iiillcl,,tuI r nr iic1 
I -i'i.i 3flT(E3Tth) TilT500/- Vt1bei1kci F4M1dtI 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excice Appea1) Rufes, 2001 and shall be accompanied against one which at least shotild be accompanied by a fee of Es. 
1 000/- Rs.5000/-, Rs.10 000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of Theplace where the bench of the Tribunal 
is sthiateii Application made for grant of stay shall be accompanied by a fee of Es. 500/-. 
3Tcft4r iil"r TTT 3T41r, 1T 1994 l lTT 86[1) c 3i'ilT tIeii   1994, i 1ioi 9(1) r 
dci Itc1 S.T.-, t TT .t{$I i'ti 1TT 1I'tI3l1T I 3T4tT t Pf j'ti TT * 
1ddo1 (3o1o1 ti W1 .tdii1c1 t tii1v) 3 $a1J1 'r1 i T tla,  r :ffi MJ't T 311T 
c.ioun RlT 5 etka rr i'ti' 5 I1 V T 50 RT V 9 3ttTul 50 1RI V 3i1 fr T 1,000/- 
.,qf't 5,00&'- 3TT 10,000/- 'T T ff t +4e4i ti I1d TTIT, iG111d 3PftThT 
'imi1Ur *t lii l iiq   i lW 31't jf,ici, eiiu aiif ).i1,ci 'i it  oi.ti 1ii 1Ie1I 

I T1I1tF otc T inr, l r TTT * )cif iIlv r ftir 3Ttf1r *r TflT It I *ii,,i 3lTr 
(3lth) *1I 3Tr500/- vrfl1ci  )oir li 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be fried in 
quadruplicate in Form S.T.5 as prescribed.under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied b1 a 
copy of the order appealed against (one M which shall be certified copy) and should be accompanied by a fees of 1<s. 
1000/- where the amount of service tax & interest demanded & penalty levied of Es. 5 Lakhs or less, Rs.50CXJ/- where the 
amount of service tx & irterest deu,anded & penalty levied is more thaxt five lalcbs but not exceedir gRs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & mteresl demanded & penalty levied is more than fifty Lakhs rupees, m the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made fir grant of stay shall be accompanied by a fee of Es.500/ -. 

(A)  

(1) 

(B)  



(C) 

(i) 

(v)  

(vi)  

(i) ¶r 3Tll1, I994 m 86 3r-tRT3i(2) v(2A) 3fidd *lIT3T'r, 1994, flii 9(2) 
tr 9(2A) * cici S.T.-7 r 111 I'4'l i1  3l1T, a4 6c4IC 3TTT 3Tl (3TtM), ZF 
-'i iti iftr 3ukr r q1zif c4d,i (3T ' t i1t \iIli  tflj) 3tt 31TTF cc1I'U 3TRi iwr 

3c-qk ie1'I t 31T o-II1Jr l 31lT i 1i cn cl 31TT 
ftdj Cb,o l'f j / 

The appeal under sub section (2) and (2AJ of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (ore of which shall be a certifiedi copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Fxdse/ Service 
Tax to file the appeal before the Appellate Tribunal. 

(ii) () 1944 
m35P3,rIr 3iT, 1994 TRT83 

wui*3qm3c   i10 
Tfqlc1 , oH, T RT3ToII lioiil dIet   311itI 

 1lild1 II1 

(i) TRT11 3roi 
(ii) óç.4j 

(iii) iIi6 
- i1Rfflt2) 3111T2O14 

tt).oii 3f3 cIdr1 iJii 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax,' Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken, 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Finance No.2) Act, 2014. 

jii.i: 
Revision appli&tion  to Government of India 

T 3iTT 1TUt 4fI i1Ici eoicl ', 3Ft1 i 1994 ift .IRT 35EE i TT i 31 
3Tll  1RT 1'tc4*t, TTUT 3iT1 T*, lu Iet4, k'11 lP1, it4'i r, -' 
ii000i,tfi miriiIxfl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of 
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building Parliament Street, New llellii-110001, under Section 
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-356 ibid: 

1?1I'$ i1 't?la11,,Wo1 ioicl 1'MiI1I 1'tj1 l 4IdJ-Io1 IT+  3WZ 
qi.  i ¶ f p ttiii'i ii ,*1i g i i 

In case of any loss of goods, where the Ioss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

6 It   11il IFT T3c4i4 
1lJ1el k RIIeIt tiç, ttai4' i I 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used 
in the manufacture of the goods which are exported to any country or territory outside India. 

.sc-'.ue r lr fi1T llRT , '1le1 lT ITT l J-flc'  1iI TZIT l / 
In case of ods exported outside India export to Nepal or Bhutan, without payment of duty. 

3c .jçaj 

cI'u 1'i 31Tir (, 2), 1998t.TgT109 
riIrl  Tvi/ 

Credit of any duty allowed to be ufthred towards payment of exeice duty on final products under the provisions of this Act 
or the Rules madie there under such order is passedby the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

EA-8 icU1oI Tl(3Tr) JJic4', 200i,   93T 
¶tr3nr*iu13 

 1ii1 n1ri 1t4l rr3l1 1944 Ulm35-EEri6c1 
cil't t1TR6 1cldo1*1,iJo4I dvi / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-AppeaL It should also be accompamed by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CiA, 1944, under Major Head of Account. 

TT 31T Ido1Id 31I4 
 olóo1 (ct4l tl elNil 'Li iT'ft 200/- Iidldo1 ii TFIT 3i1T Ie4dol 4,q,J-4 ll elka IdI 

1000 -/ T TTl1T Iii 111P I 
The revision applition shall be accompanied by o fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and lls. 1000/- where the amount involved is more than Ilupees One Lac. 

(D) 3nr 3TTTi 6'.Kkcl I oIIiI tii1i 
t f4i tIl i1u  i iv 3Ttft 'p 314tlrrr r .tr r 

I / In case, if the order covers various numbers of order- in ()riginal, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. I lakh fee of Rs. 100/- for each. 

ifftr 3111Tr, 1975, s 31Tl-I i -I'i 31TkT v aii 3TTf t i1r ti 1tIfF1 6.50 'i 
" 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee 
stamp ot Rs. 650 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

o-u1u ('tI4 f) liIc1c.11, 1982 
11H14c1 d4.  3fltt2Hol 31k*Ic11viI "lirfi ] / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

31 314 cqq,, 9T 3l1 l'locD1 11 i f, 31tITt tIPThT  
www.cbec.gov.ini I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant 
may refer to the l5epartmental website www.cbec.gov.in  



Appeal No: V2 / 23/BVR/2019 

:: ORDER-IN-APPEAL::  

M/s Aditya Birla Nuvo Ltd, Veravat filed appeal No. V2/23/BVR/2019 

against Order-in-Original No. BHV-EXCUS-000-ADC-1 1 TO1 2-2018-19 dated 

25.2.2019 (hereinafter referred to as 'impugned order') passed by the 

Additional Commissioner, Central GST and Central Excise, Bhavnagar 

(hereinafter referred to as 'lower adjudicating authority'). 

2. The facts of the case are that the Appellant (holding Central Excise 

Registration No. AAACI1747HXMOO7) was engaged in manufacture of Viscose 

Filament Yarn, Caustic Soda Flakes, Chlorine and Hydrochloric Acid. During the 

course of Audit of the records of the Appellant, it was found that the Appellant 

was clearing Liquid Chlorine at ex-plant rate as per purchase order however, ex-

plant rate was further bifurcated as ex-plant price and freight and the Appellant 

paid duty only on ex-plant price excluding freight charges; that the Appellant 

was not paying Central Excise duty on freight charges recovered by the Appellant 

from their buyers. It appeared to the Audit that the Appellant was delivering the 

goods at buyer's premises and hence, place of removal was not factory gate but 

the destination of buyer and therefore, the Appellant was required to include 

freight in assessable value in terms of Section 4 of the Central Excise Act, 1944 

(hereinafter referred to as "Act"). 

2.1 Show Cause Notice No. 47/ADC/JC/GLT-6/ABNL/CED/NONCERA/ 2016-17 

dated 11.5.2017 for the period from September, 2015 to December, 2016 was 

issued to the Appellant calling them to show cause as to why Central Excise duty 

of Rs. 1,13,17,343/- should not be demanded and recovered from them under 

Section 11A(1)(a) of the Act along with interest under Section 11AA of the Act 

and also proposing imposition of penalty under Section 11AC of the Act read with 

Rule 25 of the Central Excise Rules, 2002. 

2.2 Show Cause Notice No. V/15-9/DEM/HQ/LTU/2017-18 dated 11.12.2018 

for the period from January, 2017 to June, 2017 was issued to the Appellant 

calling them to show cause as to why Central Excise duty of Rs. 50,31,673/-

should not be demanded and recovered from them under Section 11A(1)(a) of 

the Act along with interest under Section 11AA of the Act and also proposing 

imposition of penalty under Section 11AC of the Act read with Rule 25 of the 

Central Excise Rules, 2002. 

2.3 The above said Show Cause Notices were adjudicated vide the impugned 

order which confirmed Central Excise duty of Rs. 1,63,49,016/- under Section 

hA of the Act along Wih interest under Section 11AA of the Act and imposed 

Lf:) 
Page 3 of 12 



Appeat No: V2/23/BVR/2Oq 

penalty of Rs. 1,63,49,016/- under Seio MAC of the Act read with Rule 25 of 

the Central Excise Rules, 2002. 

3. Being aggrieved with th ?i ugrc order, the Appellant has preferred 

appeal on the various grounds, rtr a(ia, be'.ow 

(i) The finding in the impue.i Ord'rtt buyers' premises is the place of 

removal and not the factory g& ir order to nctude the outward transportation 

charges in the assessabie valu: fo the purcse of payment of excise duty on 

goods manufactured and ctea: by th appellants from the factory, is 

incorrect, contrary to the factual c:ct.ion .td settled legal position and liable to 

be set aside. 

(ii) As per Section 4(1)(a) of :he ;ct, tr "atue of excisable goods shall be the 

transaction value to be deterrne:: on eo:i removal of the goods, where the 

goods are sold by the assessee fti delivery :t the time and place of the removal, 

the assessee and the buyer of goods are n-t related, and the price is the sole 

consideration for the sale. In the present case, all the aforesaid conditions are 

satisfied 

(iii) They arranged the transporta tion oc the finished goods from the factory 

to the customer's premises. Such arrancement is independent to the sale 

transaction between the appeitant.s ard the customers. That delivery to 

transporter amounts to delivery to buyer. Goods are delivered to transporter at 

the factory-gate. LR in all cases shows the customers of the final products as 

'consignee'. Hence, transfer o "prerty oods" and "possession of goods" 

has taken place at the factory-te oi the appeLlants only. 

(iv) In case of FOR Destination sales made from factory, if LR or similar 

documents of title to goods is in tht name 01 the customer, the "delivery" will 

be complete at the factory gate and hence factory gate would be place of 

removal. Where LR mentions the buyer/customer as the consignee, the delivery 

of goods to the transporter would amount to 'constructive delivery' of goods to 

the buyer. This also would amount to passing of the property in the goods to the 

buyer. Therefore, the property in the goods as well as constructive delivery of 

the goods is complete at the factory gate of the appellants itself and not at the 

customer's premises as erroneously held in the impugned Order. Under these 

facts, it is submitted that the appellants' factory is the place of removal in 

terms of Section 4(3)(c) of the Act. 

(v) The provisions contained in Sections 23(1) and 23(2),Section 39(1),Section 

2(2) of the Sale of Goods Act,1930 lay down that the delivery of the goods to a 

Page 4 of 12 

   



Appeal No: V2/23/BVR/201c 

carrier for transmission to the buyer amounts to delivery of the goods to the 

buyer as held in the case of Mahabir Commercial Co. Ltd. Vs. CIT - AIR 1973 (SC) 

'430: 

(vi) It is well settled that LR is a document of title to the goods meaning 

thereby that LR is a document which legally represents the goods and 

mentioning the buyer as the consignee- in the sorry receipts operates as transfer 

of property in the goods. LR is a proof of possession and control of the goods 

mentioned therein. After LR is made, the appellants reserve no right to 

dispose/divert/re-route the goods. Hence, the property in the finished goods is 

unconditionally transferred to the customers at the factory gate of the 

appellants. 

(vii) The above submissions prove that the place where transfer of possession 

takes place is the place where goods are handed over to the transporter and 

therefore even going by the department's logic, place of removal should be 

factory-gate where goods are handed over to transporter for delivery of finished 

goods to customer premises. This can be evidenced by perusal of sample copy of 

LR issued by the transporter. 

(viii) In the present case, the finished goods are said to be sold as and when 

said goods are handed over to the transporter, at the factory gate of the 

appellants. The place of removal is therefore the factory gate of the appellants 

and accordingly freight from appellants' factory to the customer's premises wilt 

not be included in the assessable value of finished goods sold by the appellants 

during the period in dispute. Besides, the excise invoices also mentioned freight 

amount separately. Freight was charged over and above the price of the goods 

sold at the factory gate. 

(ix) The Hon'ble Supreme Court in the case of Ispat Industries Ltd.-2015(324) 

ELT 670(SC) has distinguished its own decision in case of Roofit Industries Ltd. 

and has laid down a law that the customers' premise can never be considered as 

the place of removal. After the decision of the Hon'ble Supreme Court in case of 

spat Industries Ltd., irrespective of the terms and condition of the contract, the 

place of removal for the purpose of removal of goods could only be the premises 

of the manufacturer (i.e. factory, depots, etc.) and no other place. 

(x) Penalty is not imposable on the appellant under Rule 25 of Central Excise 

Rules, 2002. There is no evidence produced in the show cause notice as well as 

Order-in-Original r jding suppression of facts with intention to evade payment 
-- - 

of duty on the ppeflants. Further, the appellants submit that they 
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Appeat No: VZ/23/BVR/2019 

were under a bonafide belief th 

value and paid excise duty 

Therefore, intention to evad. 

appellant. Further, there vIas :D 

departmental authorities poss; 

I:hey have correctly determined assessable 

quo Thiorine cleared from the factory. 

duty cannot be attributed to the 

whatsoever on their part andthe 

with regard to the present 

case. The factory of the appeta was :Jarly audited by the central excise 

department and therefore, alt re'ant f: ere known to the department. 

4. in Personal Hearing, Shri :;ok H:ma. AGM(Indirect Tax) appeared on 

behalf of the Appellant and re r:d su:;irssions of Appeal Memorandum and 

submitted additional submission dt i3.O19 and Circular No. l065/4I2O18 

Cx dated 8.6.2018 and requested o allow re appeal on the grounds contested 

therein. 

4.1 In written submission date 13.8.2013., it has been, inter alia, contended 

that, 

(i) The appellant received Purchse 0'dor from the Customers for purchase 

of liquid chlorine. The P0's serataiy mention the purchase price of chlorine 

and specifically mention the freight amourt'or delivery of goods from factory of 

the appellant to the premises of tha custom?Is. Liquid chlorine is delivered in 

special vessel known as 'toner' :eciatk' made for delivery of chlorine. Only 

trained drivers are required for handLing these toners. Hence, most of their 

customers cannot arrange the ransportaticn on its own and therefore, it was 

obligation of the Appellant to rrrtge transportation of goods to the buyer's 

premises. 

(ii) On the basis of P0's received, the app&tant had raised invoices showing 

the ex-works price of the finished 200ds and oaid excise duty at the appropriate 

rate on such ex-works price only. The tax invoices raised by the appellant clearly 

shows the name of customers as consignee'. Further, the amount of freight 

mentioned in the purchase order has been charged separately in the invoices and 

no excise duty is paid on such amount. 

(iii) The aforesaid goods are then dispatched by road and lorry receipts ('LRs') 

are obtained from the transporters At the time of transporting the Liquid 

Chlorine, the LR was prepared by transporter in the name of the customer for 

supply of Liquid Chlorine. LRs dearly show the customer as the consignee and 

appellant as the consignor. Since ex-factory price of the finished goods is 

available, the freight separately recovered by the appellant from the customers 

wilt not form part of assessable va'ue determined in terms of Section 4(1)(a) of 

re, the sale takes place at the factory gate of the appellant. 

Page 6 of 12 



Appea' No: V2/23/BVRi2O" 

(iv) The delivery to transporter amounts to delivery to buyer. Goods are 

delivered to transporter at the factory-gate. LR in alt cases shows the customers 

of the final products as 'consignee'. Hence, transfer of "property in goods" and 

"possession of goods" has taken place at the factory-gate of the appellant only. 

In case of FOR Destination sales made from factory, if LR or similar documents of 

title to goods is in the name of the customer, the "delivery" will be complete at 

the factory gate and hence factory gate would be place of removal. Where LR 

mentions the buyer/customer as the consignee, the delivery of goods to the 

transporter would amount to 'constructive delivery' of goods to the buyer. This 

also would amount to passing of the property in the goods to the buyer. 

Therefore, the property in the goods as welt as constructive delivery of the 

goods is complete at the factory gate of the appellant itself and not at the 

customer's premises as held by the Adjudicating authority. 

(v) As per provision of Section 23(1) and 23(2) of the Sale of Goods Act and 

the delivery as defined under Section 2(2) of the said Act provided that delivery 

of the goods to the carrier for transmission to the buyers amounts to delivery of 

the goods to the buyers. Therefore, once the goods are delivered to the 

transporter, the property of the goods is passed on from the appellant to the 

buyer at the factory gate and sale is completed at the factory gate; possession is 

transferred to the buyer from the appellant and the delivery is complete. 

(vi) Thus, the impugned Order has been passed without appreciating the 

documentary evidence available on record and court ruling and hence, impugned 

Order is liable to be set aside. 

Findings:  

5. I have carefully gone th 

the appeal memorandum and  

rough the facts of the case, the impugned order, 

written as well as oral submissions made by the 

Appellant. The issue to be decided in the present appeal is whether freight 

charges collected by the Appellant is includible in assessable value for the 

purpose of payment of Central Excise duty as held by the adjudicating authority 

or otherwise. 

6. I find that the lower adjudicating authority confirmed demand of Central 

Excise duty of Rs 1,63,49,016/- on the ground that 'place of removal' in respect 

of the 5aid good5 wa p1em15e5 of the buyer5 and CentraI Excise duty i 

chargeable on the transaction value, including freight amount collected by the 

Appellant, in terms of Section 4 of the Act. The Appellant has contended that 

the delive)'tporter amounts to delivery to buyer; that goods were 
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Appeal No: V2/23/BVR/2019 

delivered to transporter at the ictory-a.e; that LR in all cases shows the 

customers of the final products as conshnee' and hence. transfer of "property 

in goods" and "possession of c.o' ha .en place at the factory-gate of the 

appellant; that once the goods ra the transporter, the propert'y of 

the goods is passed on from tha at the buyer at the factory gate and 

sale is completed at the facicr, gate; that irrespective of the terms and 

condition of the contract, the tace of ce;oval for the purpose of removal of 

goods can only be the premises of the ma. .:thturer and customers' premise can 

never be considered as the ptac of emo'a as held by the Hon'b(e Supreme 

Court in the case of Ispat lndustes Ltd. -2C1324) ELT 670(SC). 

6.1 I find it is pertinent to exarrline provsions of Section 4 of the Act which 

are reproduced as under: 

"SECTION 4. Valuation of cxc aha goods for purposes of charging of duty of 
excise. — (1) Where under ths Act, the duty of excise is chargeable on any 
excisable goods with reference theh Iaje. then, on each removal of the 
goods, such value shall - 

(a) in a case where the goods are sold by th. assessee, for delivery at the time 
and place of the removal, the assessee and the buyer of the goods are not related 
and the price is the sole considenthau for the sale, be the transaction value;" 

6.2 The term 'place of removaV s defined under Section 4(3)(c) of the Act as 

under: 

"(c) 'place of removal' means 
(i) a factory or any other paae or premises of production or manufacture 

of the excisable goods;. 
(ii) a warehouse or any od.cr place or premises wherein the excisable 

goods have been permitted to be deposited without payment of duty; 
(iii) a depot, premises of a consignment agent or any other place or 

premises from where the excisable goods are to be sold afier their 
clearance from the factory: 

from where such goods are renieved;" 

6.3 The provisions of Rule 5 of the Central Excise Valuation Rules,2000 are 

reproduced as under: 

"RULE 5. Where any excisable aoods are sold in the circumstances specified in 
clause (a) of sub-section (1) of section 4 of the Act except the circumstances in 
which the excisable goods are sold for delivery at a place other than the place of 
removal, then the value of such excisable goods shall be deemed to be the 
transaction value, excluding the cos' of transportation from the place of removal 
upto the place of delivery of such excisable goods. 

Explanation 1. - "Cost of transportation" includes - 
(i) the actual cost of transportation; and 
(ii) in case where freight is averaged, the cost of transportation calculated in 

accordance with generally accepted principles of costing. 

Explanation 2. - For removal of doubts, h is clarified that the cost of 
transportation from the factory to the place of removal, where the factory is not 
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the place of removal, shall riot be excluded for the purposes of determining the 
value of the excisable goods." 

7. For deciding whether premises of buyers in the present case to be 

considered as 'place of removal' as held by the lower adjudicating authority or 

factory gate of the Appellant was 'place of removal', as contended by the 

Appellant, it is pertinent to go through the judgement passed by the Hon'bte 

Supreme Court in the case of Ispât Industries Ltd reported as 2015(324) ELI 670 

(SC), wherein the Hon'ble Court interpreted the phrase "any other place or 

premises" contained in Section 4(b)(iii) of the Act and held that the said phrase 

refers only to a manufacturer's place or premises from where excisable goods 

'are to be sold" to the buyer and such place or premises can only be the 

manufacturer's premises and can, in circumstances, be a buyer's premises. The 

Hon'ble Supreme Court further held that if the legislature intended that the 

buyer's premises be treated as the place of removal, then the words "are to be 

sold" should have been replaced by the words "have been sold" in Section 

4(b)(iii) above. The relevant portion of the judgement is reproduced as under: 

"16. It will thus be seen that where the price at which goods are ordinarily 
sold by the assessee is different for different places of removal, then each such 
price shall be deemed to be the normal value thereof Sub-clause (b)(iii) is very  
important and makes it clear that a depot, the premises of a consignment agent, 
or any other place or premises from where the excisable goods are to be sold 
aller their clearance from the factory are all places of removal. What is  
important to note is that each of these premises is referable only to the  
manufacturer and not to the buyer of excisable goods. The depot. or the  
premises of a consignment agent of the manufacturer are obviously places  
which are referable only to the manufacturer. Even the expression "any other 
place or premises" refers only to a manufacturer's place or premises because  
such place or premises is stated to be where excisable goods "are to be sold".  
These are the key words of the sub-section. The place or premises from where  
excisable oods are to be sold can only be the manufacturer's premises or 
premises referable to the manufacturer. If we are to accept the contention of the  
revenue, then these words will have to be substituted by the words "have been  
sold" which would then possibly have reference to the buyer's premises. 

1 7. It is clear, therefore, that as a matter of law with effect from the  
Amendment Act of 28-9-1996, the place of removal only has reference to places 
from which the manufacturer is to sell goods manufactured by him, and can, in  
no circumstances, have reference to the place of delivery which may. on facts. 
he the buyer's premises." 

(Emphasis supplied) 

7.1 In view of above judgement, it is beyond doubt that buyer's premises is 

not place of removal per Se, even in cases where manufacturer arranges 

transportation on behalf of buyers and collects freight from the buyer. I find 

that after pronouncement of judgement in the case of Ispat Industries Ltd supra, 

Central Board of Indirect Taxes and Customs vide Circular No. 1065/4/2018-CX. 

dated 8-6-2018h tied guidelines as under: 
" 

". ,.-...- 
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aieinination of 'place of removal', in 
;roae Court in the case of CCE v. Ispat 

may be applied. Apex Court. in 
in MIs. Escorts JC'B (supra) to the 

be determined with reference to 
of removal (premises) is to be 

a manufacturer. The observation of 
Hon'ble Court in para 16 in this reo:ard is sicabficant as reproduced below: 
"16. It will thus be seen vvhese the price at which goods are ordinarily sold by 
the assessee is different for iftbrent ptaces of removal, then each such price 
shall be deemed to be normal vaue thereof Sub-clause (b)(iii) is very important 
and makes it clear that a depot, osetnises of a consignment agent, or any 
other place or premises from here the e;.cthable goods are to be sold after their 
clearance from the factoiy are all places of removal. What is important to note is 
that each of the premises is referable Only thie manufacturer and not to the buyer 
of excisable goods. The depot or the nremisrs of the consignment agent of the 
manufacturer are obviously places which are referable to the manufacturer. 
Even the expression "any other place of premises" refers only to a 
manufacturer's place or premises because scab place or premises is to be stated 
to be where excisable goods 'are to he oid', These are key words of the sub-
section. The place or premises from where exeisable goods are to be sold can 
only be manufacturer's premises or premises referable to the manufacturer. If 
we were to accept contention of the revenue., then these words will have to be 
substituted by the words "hare been sciJ" .rThich would then possibly have 
reference to buyer's premises" 

8. I find that in the present case ood; ere handed over to the transporter 

under Lorry Receipt (LR) mentfo?rint the huy.'r as the consignee and it acted as 

transfer of property in the goods. LR is a proof of possession and control of the 

goods mentioned therein. After LR Is issued, Uie appellant reserves no right to 

dispose/divert/re-route the goods. Hence, the property in the finished goods is 

unconditionally transferred to the customers at the factory gate of the 

Appellant. I also find that the Appeilant cleared goods to their buyers under 

Central Excise invoices showing nerne and address of the buyers and on payment 

of VAT which indicates that the goods were oi.d at factory gate only. My views 

are affirmed by the judgement rendered by the Hon'bte Supreme Court in the 

case of Ispat Industries Ltd supro, whcreln it has been held that, 

"33. As has been seen in the present case afl prices were "ex-works". like the 
facts in Escorts JCB 's case. Goods were cleared from the factory on payment of 
the appropriate sales tax by the assessee itseijhereby indicating that it had sold  
the goods manufactured b it at the factory gate. Sales were made against 
Letters of Credit and bank discounting facilities, sometimes in advance. 
Invoices were prepared only at the factory directly in the name of the customer 
in which the name of the Insurance Company as well as the number of the 
transit Insurance Policy were mentioned. Above all, excise invoices were  
prepared at the time of the goods leaving the factory in the name and address of 
the customers of the respondent. When the goods were handed over to the  
transporter the respondent had no .jglt to  the disposal of the goods nor did it  
reserve such ri chts inasmuch as title had already passed to its customer." 

(Emphasis supplied) 

9. I have also examined Apex Court's judgernent passed in the case of Roofit 

Industries Ltd. - 2015 (319) ELT 221 (SC) relied upon by the Adjudicating 
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authority. In the said case, the assessee was responsible for transporting the 

goods upto the buyers' premises as per terms of the contract and till the goods 

reach the destination, the risk of damage or loss to the goods remained with the 

assessee. Further, the entire payment in respect of the goods was to be made 

after the goods were received and accepted by the buyers at their premises. The 

Hon'bte Supreme Court observed that the price of the goods was inclusive of the 

transportation cost and transit insurance and that the goods were to be 

accepted by the buyers only at their premise and concluded that ownership in 

the goods vested with the assessee till the goods reached at the premises of the 

buyer. In this peculiar facts of the case, the Hon'ble Supreme Court held that 

the place of removal was the buyers' premises and not the factory gate of the 

assessee. Whereas, in the present case, the Appellant arranged for 

transportation of goods on behalf of their buyers since Liquid chlorine was 

carried in special vessel known as 'toner' specially made for transportation of 

chlorine and most of their customers cannot arrange the transportation on their 

own. However, ownership of goods was transferred at factory gate when goods 

were handed over to transporters as explained in para supra. Thus, facts of 

present case is different and distinguishable from facts involved in case law of 

Roofit Industries Ltd and consequently not applicable. 

10. In view of above, I hold that factory gate of the Appellant was 'place of 

removal' in respect of goods cleared by the Appellant as per Section 4 of the Act 

and consequently freight amount is not required to be added in assessable value. 

As a result, Central Excise duty demand of Rs. 1,63,49,016/- is not sustainable 

and required to be set aside and I do so. Since, demand does not survive, 

penalty of Rs. 1,63,49,016/- imposed under Section IlAC of the Act is also set 

aside. 

11. In view of above, I set aside the impugned order and allow the appeal. 

12. 3L11elcbdI c 1$3 f4cl'(l C1 d l.II iIc1I 

12. The appeal filed by the Appellant is disposed off as above. 

31RIc1-cl (3Ttt[) 

By R.P.A.D.  
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