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BHV-EXCUS-000-APP-222-2019
t SN e B AR /

Date of issue:

3T & feATH
’Date of Order:

At ardt Ay, 3nged (3dieq), TsTle SarT aIfile /
Passed by Shri Gopi Nath, Commissioner (Appeals),Rajkot

16.09.2019 17.09.2019

IR TG FYFT TG/ ST/ WIS Y, ol ScUTe, Yoo/ AATH/aE] Taaras,

ToEE | SRR | T SaRT SRR Y a7 e ¥ gie: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST,
Rajkot/Jamnagar/Gandhidham :

srfrawar & Ifdarcr &1 A1 vd uar /Name & Address of the Appellants & Respondent :-
M/s.Aditya Birla Nuvo Limited (Indian Rayon Ltd), Junagard-Veraval Road, Veraval, District Gir Somnath.

5 eI ¥ AR F Al Al alid 7 Sagwa MRy / sifteser & @et il aRIR 3 qenell 1/
Any person aggrieved by this Order-in-Appeal may file_an appeal to the appropriate authority in the following way.

AT Yo FA 3T Yeh T Hala HAg ~rnfeaeor & wia 3rde, 3 30a1g Yo Hfafas 1944 Y T 358
& sadta Ta fad HRAH, 1994 Y ART 86 & A TR STg &1 off Fehell & I/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

TaiHROT FHedida U Fraledd Tolf A1eer W Yo, Fehrd 3G e U9 Jaret HAE maranftevor i 3y dis, 3w
il o 2, . F. T, 7 e, B i A g v '

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation. o

SR TR 1(a) 2 TN T 3rdvat 3 remar S e v e o, it ST 9 e SR S SR
(Rre2e) #r aRes erirg WiSH, |, S o, TgTel sTaeT FRTEY FEHTIAG- 3¢oote F I SR AR I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

HART —TUHIOT & FHET I GHIT T & [0 FET 3915 4o (3rdie) aamEe, 2001, & B9 6 & igeia
TR T a1 WU EA-3 ST 9 BT 3 2o T Siielr RRT | 31 & &7 @ 37 U 1A & W1, ST 3cuTE Ao Y AT
=greT 1 AT 3R AT AT JHA, TIC 5 AR AT 36Y FH, 5 TG T A7 50 ARG TIC T 374ar 50 g 3¢ J H0F & ar
FARM: 1,000/~ 9, 5,000/~ FT 3re7ar 10,000/~ T9F F W s oo Hr wfa Howa w4 ol g @1 s,
Haftre el STnEHToT I AT % Tere ISTER & A A B of UdforeTs 8 & § ggn oy YW 8% g
ZaRT T ST TR | WA SR &7 S[eTe, 3 Y 3 AT A gl ATfeT STel wafda el saranfaEoT Hr arar [ad
¥ 1 T e (R 3TER) F FIT e F ARy 500/- FC FH FAuiRer Yo 1o FAT gve I/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise Apggg(l) Rules, 2001 and shall be accompa.nieg against one which at least shon.gd be accompanied by a fee of Rs.
1,000/ - R5.5000/-, Rs.10,000/ - where amount of duty'demand/interestt/xgalg/;efundisuptoSLac.,SI_ac_z)SOLac and
above 50 Lac respectively in the form of crossed bank draft in favour o t. e%strar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of 5e&lace where the bénch of the Tribunal
is situated. ‘Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. '

kL *mmﬁaaﬁ%w 1994 FY GRT 86(1) ¥ HHIT Gar AgAarell, 1994, & AT 9(1) &
dgd AU gud S.1.-5 & 4R yfaal 3 1 o1 w30 9 3w WY o Ity & ey ardver it ol @Y, sy i ww A
HeAva & (37 & TF Uid yAT0a gieh arfew) 3N 598 ¥ F & %3 U 9Td & W1, ST Qatet 1 Jiar 5417 & 7t #RX
AT IAT STAAT, TIC 5 ARG AT 30H F99, 5 TG 9T U7 50 ARG TIC e 341 50 ARy 790 § 3170 & ar wawr: 1,000/
T4, 5,0007- T 3reraT 10,000/~ F9X 7 ARG FAT geah H1 9T Few Y UIRA ek 37 3, wefoa e
FIATTAEIYT 61 AT & HgE VAR & a1 § 5 o ardfotats &9 & d& garn ol Y@ifehd 8 gire garT fhdr ST
e | HEfOT gioe F7 sTerdle, do Y 36 T A glen g St watte i sararfaeRoT Y Rt RYd § | T Hew
(¥ 3TSY) & TC ST & 1T 500/- 39T 1 TAeiier yea ST 31 §9m If .

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A&zellate Tribunal Shall be filed in
quadrufph’cate in Form S.T.5 as prescribed&under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied bﬁsa
cco)gg of the order appealed against (one &f which shall be certified coply) and should be accompameds(l))a/oa .
1000/ - where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs. /- where the
amount of service tax & interest demanded & penalty levied is moré than five lakhs but not exceeding Rs. Fifty ukl'\b,
Rs.10,000/ - where the amount of service tax & interest demanded & penalty levied is more than fifty rupeés, in the
form of crossed bank draft in favour of the Assistant Registrar of the of nominated Public Sector Bank of the /place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.

fees of
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faw wfOfRTw, 1994 4 9RT 86 $ IT-URIT (2) UF (2A) & HFITT gof Y I I, Yo FgHare, 1994, & e 9(2)
Td 9(2A) % ded IR FUF S.T.7 # 1 51 THM vd 3% TR HYF, IRy 309G Yok AT IES (), Feara
Fedre, Yok GaRT IR HIeRr A 9fqal Fea Y (39 § o uid warford el wiiR) 3ik sngea qarT werew e T
UG, I 3G Yo YT, Y HNET SR B TG gor R b TSR S At e < wfay o ey 3
Heraot Y= grell | / »

The apEeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commussioner, Central Excise (Appeals) (ore of which shaﬂ be a certified copy) and copy of the order

assed E}r the Commissioner authorizing the Assistant Commissioner or Deputy Comumissioner of Central Excise/ Service
ax to file the appeal before the Appellate Tribunal. :

AT Yowh, P SeaTe; Yooh U [areT I TIRsHIoT (§62e) & id 3ol & Aerel § Fey 3091 Yo A 1944
1 4RT 350 & 3iada, ot 1 AT HRADTA, 1994 £ 4RT 83 & 37Tl BaTa & of ARy &Y TS €, S e & i iy
sfreoT & Jrdel S WA 3cUIE Yoh/AaT X AT & 10 I (10%), e Hier val Joran faaried 8, ar o, a Fa
Spte faiea &, 1 sgaTan=t R Sie, et W 59 (T & 3faeta srar s e arel snfera o uf g s T A iR A e
szﬁwmamlm-mmgw AP aAEaE
) aRT 11 3 & 3790 Tar -
(i) QAGT STAT &t ol 7S T TR
(iif) Yarae I e & e 6 & 3add U WA
- WS TF 6 3H URT § wauE AT (F. 2) AT 2014 & 3R @ g Rl el witerr & awe
Trareis 29T 3t vd 3rder Y ARy AE g/
For an appeal to be filed before the CESTAT, under Section 35F of the Ceniral Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on pa;lzsment of 10% of the duty demanded where duty or duty and penalty are in dispute, or genalty, where penalty alone
is in dispute, provided the amount of pre—de¥oﬁt ayable would be sut;hect to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, ’%uh Demanded” shall include :
(i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit takery;
iif) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay. application and appeals pending
before any appellate authority prior to the commencement of the Finance I(DI\%,O.Z) Act, 2014.

NI GIFR FY gadiaror : ‘
Revision ggplicaﬁon to Government of India:
3R B G Ffaer feerai@e

2] A F, FET 3696 Yo AHTOWTH, 1994 H R 35EE & GUH R & e

110001, & faar ST TiRT| / v _

A revision application lies to the Under Secretary, to the Government of India, Revision AEplicaﬁon Unit, Ministry of
Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section
35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:

e A & Tl -Tranel & A H, S8 Jare Bl A W Rl $REE @ HER 8 & IRIHA & SR a1 T 3w
mﬁmﬁwﬁ@m?@@?%ﬁﬂam#m,m%ﬁmg#mwﬁm%m%ﬂm,
TRl st 2T Tl $7S 77 31 16T & AT b AleTe A1/

In case of any loss of goods, where the [0ss occurs in transit from a factory to a warehouse or to another fz_ictorgr or from one
w'areﬂouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse ' : i C '

m%mﬁmmﬁaﬁ%ﬁm@m#%ﬁmﬁWﬁ%mwmwmmaﬁig(ﬁaz) &
AFS A, AMIRa F e A s w AT H HET R g/

In case of rebate of duty of excise on Cﬁoods exported to any country or territory outside India of on excisable material used
in the manufacture of the goods which are exported to any country or territory outside India.

IR 3T XU 1 SgITcaTeT U faT ST & areR, uTer AT e ) A T R gl /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

AR 3eg ¥ 3curee e & o & AT o 38 FEE 57 HAAH e gush e TauEl & ged Few HIE §
ﬁ?tﬁmta‘rangw Eie) ¥ 2arT T 3RRTR (. 2), 1998 Y URT 109 & @RI g & 71 TR 3r7ar FTARTRTY
o A1 A1E H uie e g/

Credit of any duty allowed to be utilized towards payl;ment of excise duty on final agsroducts under the c{)rovision_s of this Act
or the Rules' made there under such order is passed by the Commissiorier (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

IR HdeT Y &Y WiAAr g HEAr EAS ), S it i Searea Yo () fagaEe), 2001, & P9E 9 % Jiddd
AR &, 30 NGAF T & 3 A% & 3G B =0 MR | IRFT e F T J e 7 3dve 3mewr H 3w
HersT 1 A AR T Fed IS Yok HAFTA, 1944 H1 9RT 35-EE F g WHUiRa o A gt & any &
dlt W TR-6 $ 9fe ey & =t anfged /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (A%peals)

Rules, 2001 within 3 months from the date on which the order sought to z;gspealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TSI TAEH & W eoflid uiRa yew ) serreh & 9 =i |
STET FeteeT THA U o 9 AT 360 F7 81 $9 200/ - F1 G 63 F1T 3R IR Foroet 17 v o §99 & e &

AT 1000 -/ T SR AT ST |
The revision application shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One Lac or less
and Rs. 1000/ - where the amount involved is more than Rupees One Lac.

I 50 e 7 HE F e F {ARY E A TAF AW G & T Yok 1 ST, IudFd g F e St g | 57 oo
%aagmﬁﬁmwmam%mw@%mmﬁmﬁwmmmmﬁwmaa%m
ST §7) / In case, if the order covers various numbers of order- in ®riginal, fee for each O.LO. should be paid in the

aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/ - for each.

TN ~rITeRy Yo HREIIH, 1975, % -1 & HTaR F HAA U T H1er Y 9fer % BehiRer 6.50 9
AT Yo REfare de g Al /

One copyof application or O.LO. as the case may be, and the order of the adjudicating authority shall bear a court fee
stamp of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

AT e, FeAd 3TUTG Yo UE [ar Irfely warfasoer (Frf faf) Raaraeh, 1982 7 aftia vd 3w Hafowd Awe
T IFATH =T ey AT 7 31 3l Sty 3T fomarm s &1 /

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

3o 3l Tt @ Sl aTfe e @ HRE e, RETd 3R Al wauet & [, e s dease
or the ate, detai test provisi lating to filing of appeal to the hi llate authority, th
may refe to the Departmental webth wwwchec gov-ig T O PPeal o the higher appeliae authoriy, the appellant




Appeal No: V2/23/BVR/2019

:: ORDER-IN-APPEAL ::

M/s Aditya Birla Nuvo Ltd, Veraval filed appeal No. V2/23/BVR/2019
against  Order-in-Original No. BHV-EXCUS-000-ADC-11T012-2018-19 dated
25.2.2019 (hereinafter referred to as ‘impugned order’) passed by the
Additional Commissioner, Central GST and Central Excise, Bhavnagar

(hereinafter referred to as ‘lower édedicating authority’).

2. The facts of the case are that the Appellant (holding Central Excise
Registration No. AAACI1747HXMO007) was engaged in manufacture of Viscose
Filament Yarn, Caustic Soda Flakes, Chlorine and Hydrochloric Acid. During the
course of Audit of the records of the Appellant, it was found that the Appellant
was clearing Liquid Chlorine at ex-plant rate as per purchase order however, ex-
plant rate was further bifurcated as ex-plant price and freight and the Appellant
paid duty only on ex-plant price excluding freight charges; that the Appellant
was not paying Central Excise duty on freight charges recovered by the Appellant
from their buyers. It appeared to the Audit that the Appellant was delivering the
goods at buyer’s premises and hence, place of removal was not factory gate but
the destination of buyer and therefore, the Appellant was required to include
freight in assessable value in terms of Section 4 of the Central Excise Act, 1944

(hereinafter referred to as “Act”).

2.1 Show Cause Notice No. 47/ADC/JC/GLT-6/ABNL/CED/NONCERA/ 2016-17
dated 11.5.2017 for the period from September, 2015 to December, 2016 was
issued to the Appellant calling them to show cause as to why Central Excise duty
of Rs. 1,13,17,343/- should not be demanded and recovered from them under
Section 11A(1)(a) of the Act along with interest under Section 11AA of the Act
and also proposing imposition of penalty under Section 11AC of the Act read with
Rute 25 of the Central Excise Rules, 2002.

2.2 Show Cause Notice No. V/15-9/DEM/HQ/LTU/2017-18 dated 11.12.2018
for the period from January, 2017 tc June, 2017 was issued to the Appellant
calling them to show cause as to why Central Excise duty of Rs. 50,31,673/-
should not be demanded and recovered from them under Section 11A(1)(a) of
the Act along with interest under Section 11AA of the Act and also proposing
imposition of penalty under Section 11AC of the Act read with Rule 25 of the
Central Excise Rules, 2002.

2.3 The above said Show Cause Notices were adjudicated vide the impugned
order which confirmed Central Excise duty of Rs. 1,63,49,016/- under Section
LT . .
11A of the Act along Wiﬂ\\interest under Section 11AA of the Act and imposed
Y
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Appeal No: V2/23/BVR/2019

penalty of Rs. 1,63,49,016/- under Sectine 11AC of the Act read with Rule 25 of
the Central Excise Rules, 200Z.

3. Being aggrieved with tha imsugned arder, the Appellant has preferred

appeal on the various grounds, iritar alic, =3 beiow :-

(i) The finding in the impugnad Qrder that buyers’ premises is the place of
removal and not the factory gais in crefer o include the outward transportation
charges in the assessabie valuz fov the purpese of payment of excise duty on
goods manufactured and clearzc by the appellants from the factory, is
incorrect, contrary to the factual cosition and settled legal position and liable to

be set aside.

(i) As per Section 4(1)(a) of the Act, the value of excisable goods shall be the
transaction value' to be determire: on easi; removal of the goods, where the
goods are sold by the assessee for ciativery at the time and place of the removal,
the assessee and the buyer of gnods are ot related, and the price is the sole
consideration for the sale. In ihe present ¢ase, all the aforesaid conditions are

satisfied

(iii)  They arranged the transporiation ¢ the finished goods from the factory
to the customer’s premises. Sucit arrangement is independent to the sale
transaction between the appellants and the customers. That delivery to
transporter amounts to delivery tco buyer. Gooas are delivered to transporter at
the factory-gate. LR in all cases shows the customers of the final products as
‘consignee’. Hence, transfer of “praperty ¥ goods” and “possession of goods”

has taken place at the factory-geie of the sppellents only.

(iv) In case of FOR Destinaticn sales made from factory, if LR or similar
documents of title to goods is in ihe name of the customer, the “delivery” will
be complete at the factory gate and hence factory gate would be place of
removal. Where LR mentions the buyer/customer as the consignee, the delivery
of goods to the transporter would arnount to ‘constructive delivery’ of goods to
the buyer. This also would amount to passing of the property in the goods to the
buyer. Therefore, the property in the goods as well as constructive delivery of
the goods is complete at the factory gate of the appellants itself and not at the
customer’s premises as erroneously held in the impugned Order. Under these
facts, it is submitted that the appeilants’ factory is the place of removal in

terms of Section 4(3)(c) of the Ali.

(v) The provisions contained in Sections 23(1) and 23(2),Section 39(1),Section

2(2) of the Sale of Goods Act,1930 tav down that the delivery of the goods to a

Page 4 of 12




Appeal No: V2/23/BVR/201%

carrier for transmission to the buyer amounts to delivery of the goods to the
buyer as held in the case of Mahabir Commercial Co. Ltd. Vs. CIT - AIR 1973 (SC)

"430:

(vi) It is well settled that LR is a document of title to the goods meaning
thereby that LR is a document which - legally represents the goods and
mentioning the buyer as the consignee-in the lorry receipts operates as transfer
of property in the goods. LR is a proof of possession and control of the goods
mentioned therein. After LR is made, the appellants reserve no right to
dispose/divert/re-route the goods. Hence, the property in the finished goods is

unconditionally transferred to the customers at the factory gate of the
appellants.

(vii)  The above submissions prove that the place where transfer of possession
takes place is the place where goods are handed over to the transporter and
therefore even going by the department’s logic, place of removal should be
factory-gate where goods are handed over to transporter for delivery of finished
goods to customer premises. This can be evidenced by perusal of sample copy of

LR issued by the transporter.

(viii) In the present case, the finished goods are said to be sold as and when
said goods are handed over to the transpbrter, at the factory gate of the
appellants. The place of removal is therefore the factory gate of the appellants
and accordingly freight from appellants’ factory to the customer’s premises will
not be included in the assessable value of finished goods sold by the appellants
during the period in dispute. Besides, the excise invoices also mentioned freight
amount separately. Freight was charged over and above the price of the goods

sold at the factory gate.

(ix)  The Hon’ble Supreme Court in the case of Ispat Industries Ltd.-2015(324)
ELT 670(SC) has distinguished its own decision in case of Roofit Industries Ltd.
and has laid down a law that the customers’ premise can never be considered as
the place of removal. After the decision of the Hon’ble Supreme Court in case of
Ispat Industries Ltd., irrespective of the terms and condition of the contract, the
place of removal for the purpose of removal of goods could only be the premises

of the manufacturer (i.e. factory, depots, etc.) and no other place.

(x) Penalty is not imposable on the appellant under Rule 25 of Central Excise
Rules, 2002. There is no evidence produced in the show cause notice as well as
Order-in-Original,rgga.@igsquression of facts with intention to evade payment
7O AVRAT an .
of duty on the’,gaa'ﬁ‘f?-th@,;%&appellants. Further, the appellants submit that they
s p f"\,\ R S
\-\‘1 ¥ \
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Appeal No: V2/23/BVR/2019

were under a bonafide belief thal they have correctly determined assessable
value and paid excise duty «n Liquid Thlorine cleared from the factory.
Therefore, intention to evads ;.ment ~ duty cannot be attributed to the

appellant. Further, there was 3 =

b

departmental authorities possasses il formation with regard to the present
case. The factory of the appeéia;'si? vas [egatarly audited by the central excise

department and therefore, all reievant facis were known to the department.

4, In Personal Hearing, Shri sshok Herma, AGM(Indirect Tax) appeared on
behalf of the Appellant and reiteraiad sutimissions of Appeal Memorandum and

submitted additional submissicn datzd 13.2.2019 and Circular No. 1065/4/2018-

Cx dated 8.6.2018 and requeste<i o allow in= appeal on the grounds contested
therein.

4.1 In written submission dated 12.8.201%%, it has been, inter alia, contended
that,

(i) The appellant received Furchiase Order from the Customers for purchase
of liquid chlorine. The PQ’s seuarately mantion the purchase price of chlorine
and specifically mention the freight smount {or delivery of goods from factory of
the appellant to the premises of ths custorners. Liquid chlorine is delivered in
special vessel known as ‘toner’ sgecially rnade for delivery of chlorine. Only
trained drivers are required for fizndling these toners. Hence, most of their
customers cannot arrange the transportaticn on its own and therefore, it was
obligation of the Appellant tc zriznge fransportation of goods to the buyer’s

premises.

(i)  On the basis of PQ’s received, the appeuant had raised invoices showing
the ex-works price of the finished goods and paid excise duty at the appropriate
rate on such ex-works price only. The tax invoices raised by the appellant clearly
shows the name of customers as ‘consignae’. Further, the amount of freight
mentioned in the purchase order hzs been charged separately in the invoices and

no excise duty is paid on such amount.

(iii)  The aforesaid goods are then dispatched by road and lorry receipts (‘LRs’)
are obtained from the transporters At the time of transporting the Liquid
Chlorine, the LR was prepared by transporter in the name of the customer for
supply of Liquid Chlorine. LRs clearly show the customer as the consignee and
appellant as the consignor. Since ex-factory price of the finished goods is
available, the freight separately recovered by the appellant from the customers
will not form part of assessable valug determined in terms of Section 4(1)(a) of

re, the sale takes place at the factory gate of the appellant.
Page 6 of 12
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Appeal No: V2/23/BVR/2019

(iv)  The delivery to transporter amounts to delivery to buyer. Goods are

- delivered to transporter at the factory-gate. LR in all cases shows the customers

of the final products as ‘consignee’. Hence, transfer of “property in goods” and
“possession of goods” has taken place at the factory-gate of the appellant only.
In case of FOR Destination sales made from factory, if LR or similar documents of
title to goods is in the name of the customer, the “delivery” will be complete at
the factory gate and hence factory gate would be place of removal. Where LR
mentions the buyer/customer as the consignee, the delivery of goods to the
transporter would amount to ‘constructive delivery’ of goods to the buyer. This
also would amount to passing of the property in the goods to the buyer.
Therefore, the property in the goods as well as constructive delivery of the
goods is complete at the factory gate of the appellant itself and not at the

customer’s premises as held by the Adjudicating authority.

(V) As per provision of Section 23(1) and 23(2) of the Sale of Goods Act and
the delivery as defined under Section 2(2) of the said Act provided that delivery
of the goods to the carrier for transmission to the buyers amounts to delivery of
the goods to the buyers. Therefore, once the goods are delivered to the
transporter, the property of the goods is passed on from the appellant to the
buyer at the factory gate and sale is completed at the factory gate; possession is

transferred to the buyer from the appellant and the delivery is complete.

(vi)  Thus, the impugned Order has been passed without appreciating the
documentary evidence available on record and court ruling and hence, impugned

Order is liable to be set aside.

Findings:

5. | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and written as well as oral submissions made by the
Appellant. The issue to be decided in the present appeal is whether freight
charges collected by the Appellant is includible in assessable value for the
purpose of payment of Central Excise duty as held by the adjudicating authority

or otherwise.

6. | find that the lower adjudicating authority confirmed demand of Central
Excise duty of Rs 1,63,49,016/- on the ground that ‘place of removal’ in respect
of the said goods was premises of the buyers and Central Excise duty is
chargeable on the transaction value, including freight amount collected by the
Appellant, in terms of Section 4 of the Act. The Appellant has contended that
the deliv%@% porter amounts to delivery to buyer; that goods were

Ca
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te; that LR in all cases shows thel

2@ and hence, transfer of “property

]'n O 2 [13 3 {.‘ e b T P e L e y
goods™ and “possession of gnods” bas nien place at the factory-gate of the

appellant; that once the goods 21 delivero o the transporter, the property of '

the goods is passed on from ths apiseilart to the buyer at the factory gate and

sale is completed at the factocry gaie: ihat irrespective of the terms and

condition of the contract, the ziace of removzal for the purpose of removal of
goods can only be the premises of the manufacturer and customers’ premise can
never be considered as the placs i removal as held by the Hon’ble Supreme

Court in the case of Ispat Indust-ies {.td.-2015(374) ELT 670(5C).

6.1 | find it is pertinent to examine pravisions of Section 4 of the Act which

are reproduced as under:

“SECTION 4. Valuation of excisabic goods for purposes of charging of duty of
excise. — (1) Where under thrs Act, the duty of excise is chargeable on any
excisable goods with reference i iheir walue, then, on each removal of the
goods, such value shall -

(a) 1In a case where the goods are s0ld by the assessee, for delivery at the time
and place of the removal, the asseszce and the buver of the goods are not related
and the price is the sole consideyaiica for the sale, be the transaction value;”

6.2 The term ‘place of removal’ is defined under Section 4(3)(c) of the Act as
under:

“(c) ‘place of removal’ means -

(i) a factory or any other piace or premises of production or manufacture
of the excisable goods;

(ii) a warehouse or any orker place or premises wherein the excisable
goods have been permiticd to be deposited without payment of duty;

(iii) a depot, premises of = consignment agent or any other place or
premises from where the excisable goods are to be sold after their
clearance from the factory;

from where such goods are remaved;”

6.3  The provisions of Rule 5 ¢f the Central Excise Valuation Rules,2000 are

reproduced as under:

“RULE 5. Where any excisable goods are sold in the circumstances specified in
clause (a) of sub-section (1) of seciion 4 of the Act except the circumstances in
which the excisable goods are scid for delivery at a place other than the place of
removal, then the value of such excisabie goods shall be deemed to be the
transaction value, excluding the cost of transportation from the place of removal

upto the place of delivery of such excisable goods.

Explanation 1. - “Cost of transportation™ includes -

(i) the actual cost of transportation; and

(ii) in case where freight is averaged, the cost of transportation calculated in
accordance with generally accepted principles of costing.

Explanation 2. - For removal of doubts, it is clarified that the cost of
transportation from the factory to the place of removal, where the factory is not
4
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the place of removal, shall nct be excluded for the purposes of determining the
value of the excisable goods.”

7. For deciding whether premises of buyers in the present case to be
considered as ‘place of removal’ as held by the lower adjudicating authority or
factory gate of the Appellant was ‘place .of removal’, as contended by the
Appellant, it is pertinent to gb through‘ the judgement passed by the Hon’ble
Supreme Court in the case of Ispat Industries Ltd reported as 2015(324) ELT 670
(5C), wherein the Hon’ble Court interpreted the phrase "any other place or
premises” contained in Section 4(b)(iii) of the Act and held that the said phrase
refers only to a manufacturer's place or premises from where excisable goods
‘are to be sold” to the buyer and such place or premises can only be the
manufacturer's premises and can, in circumstances, be a buyer’s premises. The
Hon’ble Supreme Court further held that if the legislature intended that the
buyer's premises be treated as the place of removal, then the words “are to be
sold” should have been replaced by the words "have been sold" in Section
4(b)(iii) above. The relevant portion of the judgement is reproduced as under:

“16. It will thus be seen that where the price at which goods are ordinarily
sold by the assessee is different for different places of removal, then each such
price shall be deemed to be the normal value thereof. Sub-clause (b)(iii) is very
umportant and makes it clear that a depot, the premises of a consignment agent,
or anv_other place or premises from where the excisable goods are to be sold
alter their clearance from the factory are all places of removal. What is
important _to _note is that _each of these premises is referable only to the
manufacturer and not to the buyer of excisable goods. The depot. or the
premises of a consignment agent of the manufacturer are obviously places
which are referable only to the manufacturer. Even the expression “any other
place or premises” refers only to a manufacturer’s place or premises because
such place or premises is stated to be where excisable goods “are to be sold”.
These are the key words of the sub-section. The place or premises from where
excisable goods are to be sold can only be the manufacturer’s premises or
premises referable to the manufacturer. If we are to accept the contention of the
revenue, then these words will have to be substituted by the words “have been
sold” which would then possibly have reference to the buyer’s premises.

17. It is clear, therefore, that as a matter of law with effect from the
Amendment Act of 28-9-1996. the place of removal only has reference to places
from which the manufacturer is to sell goods manufactured by him, and can, in
no circumstances, have reference to the place of delivery which may. on facts.
be the buver’s premises.”

(Emphasis supplied)

7.1 In view of above judgement, it is beyond doubt that buyer’s premises is
not place of removal per se, even in cases where manufacturer arranges
transportation on behalf of buyers and collects freight from the buyer. | find
that after pronouncement of judgement in the case of Ispat Industries Ltd supra,

Central Board of Indirect Taxes and Customs vide Circular No. 1065/4/2018-CX.
dated 8-6-2018-hds;isstred guidelines as under:

5N
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“3. General Principle :  As icew
general the principle laid by ¥
Industries Ltd. - 2015 (324) ©
this case has upheld the prin
extent that ‘place of remove
‘point of sale’ with the con

‘ziciinination of ‘place of removal’, in
e Court in the case of CCE v. Ispat
-.) may be applied. Apex Court, in
nin M/s. Escorts JCB (supra) to the
= ve determined with reference to -
of removal (premises) is to be
referred with reference te the vienises of the manufacturer. The observation of
Hon’ble Court in para 16 in i wd is significant as reproduced below :

“16. It will thus be seen whese the price uf which goods are ordinarily sold by
the assessee is different for different picces of removal, then each such price
shall be deemed to be normal vaiuc thereot. Sub-clause (b)(iii) is very important
and makes it clear that a depot, the premises of a consignment agent, or any
other place or premises from where ihe excizable goods are to be sold after their
clearance from the factory are all piaces of reincval. What is important to note is
that each of the premises is referabie only the manufacturer and not to the buyer
of excisable goods. The depot or the premises of the consignment agent of the
manufacturer are obviously places which are referable to the manufacturer.
Even the expression “any oiher of premises” refers only to a
manufacturer’s place or premises Lecause such place or premises is to be stated
to be where excisable goods “are i 11" These are key words of the sub-
section. The place or premises fis e excisable goods are to be sold can
only be manufacturer’s premiscs or premises refzrable to the manufacturer. If
we were to accept contention of the reverne, then these words will have to be
substituted by the words “hav2 been sci<d” which would then possibly have
reference to buyer’s premises.”

19

A
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8. [ find that in the present case goods were handed over to the transporter
under Lorry Receipt (LR) menticninig the buyer as the consignee and it acted as
transfer of property in the goods. LR is a proof of possession and control of the
goods mentioned therein. After LR is issued, the appellant reserves no right to
dispose/divert/re-route the geods. Hence, the property in the finished goods is
unconditionally transferred to tne customers at the factory gate of the
Appellant. | also find that the Apgeilant cleared goods to their buyers under
Central Excise invoices showing riame and adaress of the buyers and on payment
of VAT which indicates that the goods werz sold at factory gate only. My views
are affirmed by the judgement rendered by the Hon’ble Supreme Court in the
case of Ispat Industries Ltd supra, wierein it has been held that,

“33.  As has been seen in the present case all prices were “ex-works”, like the
facts in Escorts JCB’s case. Goods were cleared from the factory on payment of
the appropriate sales tax by the assessee itself, thereby indicating that it had sold
the coods manufactured by it at the factory gate. Sales were made against
Letters of Credit and bank discounting facilities, sometimes in advance.
Invoices were prepared only at the factory directly in the name of the customer
in which the name of the Insurance Company as well as the number of the
transit Insurance Policy were mentioned. Above all, excise invoices were
prepared at the time of the goods leaving the factory in the name and address of
the customers of the respondent. When the goods were handed over to the
transporter, the respondent had no right to the disposal of the goods nor did it
reserve such rights inasmuch as title had already passed to its customer.”

(Emphasis supplied)

9. | have also examined Apex Court’s judgement passed in the case of Roofit

Industries Ltd. - 2015 (319) ELT 221 (SC} relied upon by the Adjudicating
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authority. In the said case, the assessee was responsible for transporting the
goods upto the buyers’ premises as per terms of the cont.ract and till the goods
‘ reach the destination, the risk of damage or loss to the goods remained with the
assessee. Further, the entire payment in respect of the goods was to be made
after the goods were received and accepted by the buyers at their premises. The
Hon’ble Supreme Court observed that the price of the goods was inclusive of the
transportation cost and transit insurance and that the goods were to be
accepted by the buyers only at their premise and concluded that ownership in
the goods vested with the assessee till the goods reached at the premises of the
buyer. In this peculiar facts of the case, the Hon’ble Supreme Court held that
the place of removal was the buyers’ premises and not the factory gate of the
assessee. Whereas, in the present case, the Appellant arranged for
transportation of goods on behalf of their buyers since Liquid chlorine was
carried in special vessel known as ‘toner’ specially made for transportation of
chlorine and most of their customers cannot arrange the transportation on their
own. However, ownership of goods was transferred at factory gate when goods
were handed over to transporters as explained in para supra. Thus, facts of
present case is different and distinguishable from facts involved in case law of

Roofit Industries Ltd and consequently not applicable.

10.  In view of above, | hold that factory gate of the Appellant was ‘place of
removal’ in respect of goods cleared by the Appellant as per Section 4 of the Act
and consequently freight amount is not required to be added in assessable value.
As a result, Central Excise duty demand of Rs. 1,63,49,016/- is not sustainable
and required to be set aside and | do so. Since, demand does not survive,
penalty of Rs. 1,63,49,016/- imposed under Section 11AC of the Act is also set

aside.

11.  In view of above, | set aside the impugned order and allow the appeal.

12, 3rdicraal ganT &ot Y 718 3rdier o1 fR9eRT TORIFT aieh & fehan AT g |

12.  The appeal filed by the Appellant is disposed off as above.
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