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1 11l IcII, t19T1l1ji:t (1Tlt'9) , l'lil l'll '1l{cl / 

Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 

TI 51l{'-t/ epe tii{'-t/ ojrt/ eiie s1Irf, 4i4 5F/ ii't /it 'ili't., 

/ iloii / iTtifttiI II 9P4Rfri rft: / 

Arising out of above mentioned 0:0 issued by Additional/Joint/Depuoy/Assistant CommisClonOr, 

Central Excise/ST / AST, Rajkot/Jamnagar/Gandhidham 

'q- 1dI & lr9TTl1l /Name & Address of the Appellants & Respondent 

I .M/s.Paras Steel Corporation,13,SBS Colony,Kalanala,Bhavnagar-364001. 

2. M/s.Vijayku mar & Co.,202,Pruthvi Complex,Kalanala,Bhavnagar-364001. 

3. M/s. Dalkan Ship Breaking Ltd.,13,SBS Colony,Kalanala,Bhavnagar-364001. 

-_.e 11r(sp11T) rifle 9Tt9eii / Tt9e'l 9T '4i'i sic eeii 
Any person aggrieved by this 0rder-in-Aoeel may file an appeal cc the appropriate authori 
the collowing way. 

i,:Irl
5r-. e.ii '4I4 p° 1T5  iii'ta srft4Th'T isi{0e'i 'f4P 31'li'l, a TFTT [F 5rtFPPT ,1944 t 910 35B 

llll1T fl sf&J,  1994 eTrr86 Plftf  

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 ot the 
Finance Act, 1994 an appeal lies to:- 

40yi ''i ind si'r nfr ii 2  -flei sp,  t4ic '-'u  sp n 0iioso '1vfle f0''r r rn fle, ks eie. t:, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

o0'm  I) eii iine'fi0 eeii r'irtefie $oi sp-, iuia   4'00 iisir0t'e (ThTe 

4'rTTfiTf -fl 'Ilk-ti, , P4'ic 9r, ii.mfi sHHhi ecunais- ir ai4i rlr 1/ 

To the %Vest regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali 
Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(ni) gO  fl4 lI4ID C TT i Aji e -t pT i P.ti 11 0001  T16T 4C 4M oira Ct; 
iTT 'All EA-3 "tr ao 'AOI'U Ill .sii -41Ct', I :-o 9lT ta n '.6 T iTrt, iTT 'ue B It H)i.. , Cil WflT ITT 

9H0i OIl I'll-li, ''' 5 'iiu 9T 3TTT iT1, 5 lis 511T 9T 50 el's l'' 918 ITflT 50 el's 'i' iT 'lIT TaT5f: 1,000/- 

00/ - 44 fT9T _OQOO/ 11 T   aol Ct sPa cis ri &i[i FT Tr {'t-lId 118JIT lillil 
-et10sa';i (r 'lhi'si esti't l4'-eo 6 iT C84i 1 ci -aat TW'l8 T TTT -el1i '5l1t.o 4't 5I"lC T1--r fou -'loll -aiCt' I 
csPFr l--'Tre'tlil TTf T-'lislW4iai T Tl-icAhTliT4fifl.1 AI1IPI't Ji lisi4iTirrTsrr 4I T 
ilI  Shea -qiT9TiT 500/- 17TShTfr9F'l 1'-H 't'l 20111/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 o/ Central 
Excise tAppeal) Rules, 2001 and shall he accompaniecf against one which at least should be accompamed by a_fee of Rs. 
1,000/- Rs.a000/-, Rs.10,000/- where amount of duty demand/interest/penaliy/refund is upto a Lac., a Lac to oP Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. l\egjstrar of branch of an nonunated public 
sector bank of the place vhere the bench of any nominated public sector hank of The place where the bench of the Tribunal 
is situated. Application made for grant of stay shall he accompanied by a fee of Rs. aUd/-. 

Sh)i'311 i1StsuiT9T I-lie, lee eht91eo, i994r ITiT 86)1) iT 51'l'Ia eels- l.-k911"hi, i95e, iTi-Ile 0 1/ iT '121 
r951111 'Alt S.T5T'lo 'SPOIl iTtTiTiTTftTT tiTtTiTSfiTIu e'fi'-i sFri4'trr m4't's0i aeo ieo 

TT91'4il 'AOii';i-1 ifl 91)IJ )  595 iTT9911TiT9P 'lTITT, -'121 '-ICiI. 4T Hi4i , .II5 'lriTiT Stir lOIIl TilT 'lili,'l'TIT 5 

ci's ITTilTriTiT, 5 ci's il1T9T 50 cos '1' 9iT5r'lTIT 50 ci's 5ASlliTiTT: 1,000/- 4I, 5,020/ -  'TTSiStIT 

10,000/:  -' r eiIi -'oi g'-'r '-Ice I 9iTa FiT 911 l;Irlll, e1T 4'lofle  9051 91 
91 -110 9iff Sf1 '-IIeCl-l't tTT919SOTPT ai1i 5iCel 191 Tile 1TT1PP1T -'Il-li iCti  I IIiTi Ti'sa 911 t'I'1kl, 

-'ii Al TI Cl-It -uP" -'I'll '{19-  -All Flu lilllt)-t 'I hi 51 f1-'T'T T I -1'Il ITJ1 shi ) 91 Ct" Al -1-1°f 91 ITT aOt/- 
.'4" iTT JIPI F91 -'101 I-ll CIII 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall he tiled in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall he accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should he accomparded by a fees ot Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. a Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is mord than five lakhs hut not exceding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & mteresl demanded & penalty levied is more than fifty Lakhs rupees, in the 

Ti of crossed hank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
'1le bencii of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(1) 

(B)  



(i) f9i n 1994tui 96 tT-Tflt Tr 9A)7 i-fl 1vi, i't 44I4, 9 
n 9 2A) ii 1i 1r 9'45U'j-t. (a')VI), 'tin 'ii p7: 

il -tTr H-t4Lttr-41I 4i-Ut'l U" 

[/ -tix, 1iN1 i1y'i rs1in vrr F sr*r 1iu  i4'i I / 
The appeal under sub section (2) and (2A) t the section 86 the Finance Act 1994, shall be filed in For 51.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall he accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one af which shall be a certified cops') and copy of the order 
passed by the Commissioner authorizing the Assistant Coma assioner or Deputy Commissioner of Central E'xcise/ Service 
Tax to file the appeal before the Appellate Tribmal. 

Thr 't4 1T HI't a'1i"li Tf6c'Tr (H'- m '1ii HIH'l 4IH 'I4 9F 1944 
UoI 3517' 5,ij rf f ,4''.i ,TftftT, IllI T JTT 93 iei  T 7TTI '.4P sI'1VI 

'fi"I ¶9 tHA ti / -iii 1 HO! T 99 tPisr :1O TTT pii I4I1l T l A44l 4HktI 

I T I F i ii rr r I T 9i U I U1 srnft ftr rrfr TT rr 

srTwaT•rr 4 iF'4ftT 

(i) ±tiiiT1 - 
(ii) -iiec -'I-II 'H1 TT 

(iii) -i-i4. iso r 

- 1 Ii All f16111 ¶5TVT 'II"ill TlU.l TI NItf1 

For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, I 094. an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where d utv or duty and penalty are in dispute, or penalty, where penalty alone 
is in dispute, provided the amount of pre-depasi t payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Ta," Duty Demanded" shall include 
(i) amount determined under Section 11 C; 
(ii) amount of erroneous Cenvaf Credit taken; 
(iii) amount payable under Rule (-i ol the Ce','yat Credit Rules 

- provided turther that the provisions of this Section shall not apply to the stay application and appeals pending 
before any appellate authority prior to the commencement of the Ffnance (No.2) Act, 2014. 

1TT?t 1 '1  t rftT'T 51fT: 
('9) Revisjon application to Government of Inda: - 

r1iT TraII'1a P1)9a IH'l , i-'4I 9T91l4 1994 5.TTfl 35EE7T0''-ix. lMs1l 
o 1i aii a.ia, eiia, iae ftei'i, 4T l' HO!, "-1 10001, .ai 

aIIiI/ 
A revision application lies to the Under Secretary, to the Government of India, Revision A aplication Unit, Ministry of 
Finance, Department of Revenue, 4th Floor, )eevhn Deep Buildin, Parliament Street, New Oelhi-110001, under Section 
35FF at the CEA 1944 in respect of the following case, governed b\ (lrst proviso to sub-section (1) of Section-3aB ibid: 

 HI I T'-[tHI1 THI4I'I 'T[9HIl rU II ei TrftT All f H I IIIH'I T"NIl  T C1IFt UN II 
(il lisi T9T'Hal 10ai -I gT'4lu HO'! 'i Fin-i, I I'riull ITIIT# 

- 
In cas6 of arty 1os of goods, where the loss occurs iii transit fion a factory to a warehouse or to another factory or trom one 
warehouse to another during the course of processing of the goods in a \'9arehouse or in storage whether in a factory or in a 
warehouse - 

Hl1 '4l1 11 572  I ty FHH'I IT, 

MT Hal 71IU 1MTPITMTfl'Al'l 1Ml / 
In case of rebate of duty ot excise on ouods exported F: any ceuntn or territory outside India of on excisable material used 
in the manufacture of the goods vliic are exported lo any ciniatry or territory outside India. 

aR TT1 F7T'-14 I'IIl l9 1 tI'Il HOI MT5', 17T'TMTij.rH TIT 1I'1l TflT71/ 
In case of goods eiported outside India export to Nepaf or Bhu tan, without payment of duty. 

9f1-rT I'-'4e181: II4'I T 4I011 71911iMT A. aTvfI57T H9f*0ll9lll9IT9Hl'l 

l'-{'l (9101) 9 9, l998't.TlMT ills x- INI tiT11IlA 
17A0J IWl/ 
Creditof any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act 
or the Rules mad'e there under such order is passed by the Commissioner (Appea4s) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

(v) 'I9 Still -I TOIl Hs4l EA-84 oil - (911"!) Pii"fl 2001, FIITIT99T II IIflI, 
T 3 4111 lIi 9l I 911 I IT91l I A4l HIA Ull Ul'l 

194 ttlIl -F.FT alciP'i 9f 1tslfl1TeIT MTTTTR6fft0P ItAIItMldI 

1lIIJ!/ - 
The hos'e application shall be made in duplicate in Form iNo. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied h- a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Majof Head ot Account. 

(vi) 1h.TJr Stl1I 9T-T F11IFrI 9AI11l 9141 -UN'- I - - - - - 
941 I'll! 9H 1T7 901 ''1 9T TITITT T9T'TR 200/-MT '6'I1lO lUll MI", 31P II I'll 'tH TT  101 "41 IT "1111 MT MT TIT 

1000 -/ MT'i1iI Ill MW I - . 
The revision application shall he accompanied by a tee of R. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is mole than Ruper'i; One Lac. 

aI xnrM pMMTSlmI, A"! MTrMIU'!l Mill oil ll7ITMTrMIT1ITMTr 
IU1l A1 'llIT ll P4') MT4iF-tfl U"lI'I,l 6Tft MT 1T9  911' U1 UN ITTTT 91911 Pt.11 Mlii I / In cinle, 

if the order covers various numbers of order- in Original, fee For each 0.1.0. should be paid in the aforesaid manner, not 
withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Es. 1 lakh fee of Es. 100/- for each. 

IT91ITttft9-  1Iil'1'-I AffIT, 1975, 9 SN-i41-1 7T U9U ThT UTMIT 1T z11 StTMMT 'Al 'V 9iPi 6.50 "'Ii MT 
llil'll sf>_I_  7-Mr 4111 UlIl'l / - 

One copy of ap_plication or 0.1.0. as the c,isc may be, and the order of the adjudicating authority shall bear a court fee 
stamp ofRs. 6.aO as prescribed under Schedule-i in terms of th Courf Fee Act,19,a, as amended. - 

(F) t4li 3"111 "-t 1IT lIlMa 3ñViil,l-Ua'Jl T1 HIlT Ii41ll'4'l, !982 IT11l)IT 1TM  57-il HIHUI 'V 

1l2HIi 707-Il"! M7-tStMTStT5I7- UlUf-T fUll MIII 99/ 
Attention is also invited to the rules coveriog these and other related matters contamed in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

s9 l')l"l'll t1Tf117Tt ITT 911"! lll'1 Ma"! -, -17-tip, ll'!9., IlN-'l'T 97- -I41I'iiH 9TIT9111 7 j09iJ,  31'li'llsñ fU'H1411 IlliA'!. 

-ww.checa'ov.in ITT 17- HUI I  I / - - - 
tjieelaorate, detailed and latest provirians relating to filing 01 appeal to the higher appellate authority, the appellant 

fer to the Departmental website wwwcbec.gov.in  

(D)  

(E)  



1 Show Cause Notice No. DGCEI/AZU/36-181/2010 dated 03.01.2011 was 

1ssed to Appellants No. 1 to 3 calling them to show cause as to why 

uiçcounted cash amounting to Rs. 17,50,000/- seized from their registered 
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Appeal No: V2/158-160/BVR/2018-19 

: ORDER-I-APEAL::  

The below mentioned appeals have been filed by the Appellants 

(hereinafter referred to as "Appellant No.1 to Appellant No.3", as detailed in 

Table below)against Order-in-Original No. BHV-EXCUS-000-JC-68-20 17 -l8dated 

31.3.2018(hereinafter referred as 'impugned order') passed by the Joint 

Commissioner, Central GST and Central Excise, Bhavnagar (hereinafter referred 

to as 'lower adjudicating authority'): - 

SI. 

No. 

Appeal No. Appellants.. Name & Address Ofthe Appellant 

1.  V2/158/BVR/20 

18-19 

Appellant No.1 

M/s Paras Steel Corporation, 

13, SBS Colony, Kalanala, 

District Bhavnagar-364001 

2.  V2/159/BVR/20 

18-19 

Appellant No.2 

M/S Vijaykumar & Co., 

202, Pruthvi Complex,Kalanala,Dist Bhavnagar- 

364001. 

M/s Dalkan Ship Breaking Ltd. 

3.  V2/160/BVR/20 

18-19 

Appellant No.3 13, SBS Colony, Kalanala, 

District Bhavnagar-364001 

2. The brief facts of the case are that Appellants No. 1 to 3 belonging to 

Paras Group of Companies situated at Bhavnagar were engaged to obtain goods 

by breaking ships imported for breaking purpose at their plot at the Ship 

Breaking Yard, Alang/Sosiyo and were registered with Central Excise. The 

Directorate General of Central Excise (DGCEI) gathered intelligence that many 

shipbreaking units of Alang/Sosiyo of Bhavnagar District were evading payment 

of Central Excise duty by resorting to clandestine removal and under valuation of 

their finished goods viz. MS plates and scrap as well as by issuing fake invoices 

without physical delivery of the finished goods. The officers of DGCEI carried out 

search at the business premises of Paras Group Companies on 30.03.2010 & 

06.07.2010 and found, inter-a//a, unaccounted cash amounting to Rs. 

17,50,000/-. Since, no satisfactory explanation was provided, the cash amount 

was placed under seizure on reasonable belief that it was unaccounted money of 

sale proceeds of clandestinely/unauthorizedly removed finished goods and 

hence, liable to confiscation under Section 121 of the Customs Act, 1962. The 

investigation also revealed that the Appellants passed on fraudulent Cenvat 

credit without delivery of the finished goods in collusion with Shri Vinod Patel 

and Shri Kishor Patel, both brokers, who also indulged in clandestine removal of 

finished goods. 



pe:M b: .&,,. 

office premises under Pa!1chnr?. cate cO7.2OiO should not be confiscated 

under Section 121 of the Cus•cr ct made applicable to Central Excise 

matters vide Notiflcation No, 3/1:E 04.05.1963, as amended and also 

proposing imposition of pena: :i of the Central Excise Rules, 2002 

(hereinafter referred to as'Ru: nd 13A of the Cenvat Credit Rules, 2004 

(hereinafterreferreciI:o as'thc LC. 

2.2 The above said Show Cau 'ice 'cdicated vide the impugned order 

which confiscated unaccount f i•. . '50,000/- under Section 121 of the 

Customs Act, 1962 made o ":rai Excise matters vide Notification 

No. 68/63-CE dated 04.052i3. as ed and imposed penalty of Rs. 

1,00,000/- upon each of 4p'r No. o 3 under Rule 25 of the Rules and 

Rule 15A of the CCR. 

3. Being aggrieved with cder, Appellants No. 1 to 3 have 

preferred appeais on various : h'i as below: - 

(!) The impugned order ;r.s: : ij and non-reasoned one. The 

adjudicating authority has :: aft th2 picas made in the written 

submission; that th • :. L. them have been ignored by the 

adjudicating authory n.ci n; .;:i order is liable to be set aside. 

(ii) The penaity imcoseJ y'he Rules and Rule 15A of the CCR 

is illegal; that fo mpos'i1 s thout commission of any offence 

is required to be proved; th:: ny evidence that excisable goods 

manufactured by the appea f.:. ;e.n cleared without proper invoices 

by them, facts and circumtn allegation of clandestine removal 

and undervaluation of cx s,.t.:, L c arise at all; that no evidence was 

adduced in the show cause es:h that the alleged acts or omissions 

had been committed by he crately or contumaciously with intent 

to evade payment of duty not imposable when there was no 

mala fide intent to evade p'cY  J d:y 'nd hence, the appellant is not liable 

for penalty Ruie 25 of the Ru; of the CCR. 

4. In Personal h•earnc. . Vadodariya, Advocate appeared on 

behalf of all Appeants an t:er4t! the grounds of all three respective 

appeals and made written s:ior:s c. i!ding that there is no evidence that 

Rs. 17.50 lakhs seized/con ::d tro main office of M/s. Paras Steel 

Corporation were actualy si p'c'ceeds ' cndestinely removed finished goods; 

there is no staterrient c pi'kiser ;ave purchased clandestinely cleared 

ds; that there is no proi :r c confiscation of the cash recovered 

' ) 
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AppeaL No: V2/144,145/BVR/2018-19 

10.1 Since demand wrongly taken and utiLized Cenvat credit is confirmed, it is 

natural consequence that the confirmed demand on is required to be paid along 

with interest at applicable rate under Rule 14 of the CCR read with Section 11AA 

of the Act. I, therefore, uphold order to pay interest on confirmed demand. 

10.2 This is also a case of wrongfuL passing and utilization of Cenvat credit as 

held in paras supra and therefore, the impugned order has correctly imposed 

equal and mandatory penalty of Rs. 43,065/- on Appellant No. 1 under Rule 

15(2) of the CCR read with Section 11AC(1) of the Act. The impugned order has 

correctly given option of reduced penalty of 25% to Appellant No.1 as prescribed 

under Section 11AC(1) of the Act, hence, I concur with his decision on penalty on 

Appellant No.1. 

10.3 Regarding penalty imposed upon Appellants No. 2 (Partner of Appellant 

No. 1), I find that he was looking after day-to day affairs of Appellant No.1 and 

was the key person of Appellant No. 1 Looking after purchase, production and 

sales of the excisable goods and he was directly involved in clandestine removal 

of the goods manufactured by Appellant No. 1 without payment of Central Excise 

duty and without cover of Central Excise Invoices. The plea of Appellant No. 2 

that simultaneous penalty upon partnership firm and partner cannot be imposed 

is not acceptable, in Light of the judgment of the Bombay Hon'bte High in the 

case of Amritlakhsmi Machine Works reported as 2016(335)ELT225(Bom) wherein 

it has been, inter atia, held been as under :- 

"36. It was next contended by the appellant that in any event imposing 

penalty upon the partnership firm and the partner amounts to double penalty 

for the same offence and therefore hit by Article 20(2) of the Constitution of 

India. We are unable to understand how Article 20(2) of the Constitution is 

applicable. This is not a case of prosecution but one of adjudication 

proceedings. Further as pointed out hereinabove in cases where Section 140 of 

the Act can be invoked while issuing notices under Section 112(a) of the Act 

on the partner, no question of double penalty arises as the same are being 

imposed on two separate persons under the Act." 

[Emphasis supplied] 

10.4 He has been found concerned in clandestine manufacture, storage, 

removaL and selling of such goods and hence, he was knowing and had reason to 

believe that the said goods were Liable to confiscation under the Act and the 

:TTHRuLes. I, therefore, find that imposition of penalty of Rs. 2,00,000/- upon 

'AelLant No. 2 under Rule 26(1) of the Rules is correct and legal. 
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V2/144,145/BVR/2018-19 

11. In view of above, uphoI mnu order and reject both appeals. 

(T .'lIc1 I 

12. The appeals filed by the eants dsposed off as above. 

- 

12. 

 

( 

TF314'1-d 

By R.P.A.D.  

To, 

1. M/s. Chandradeep SteeL Re-RItg MILL, 

PLot No. 133/34/35, 

GIDC, Vartej, 

Bhavnagar. 

2. Shri Pravinbhai Narottarnbhai Rathod, Partner of 

M/s. Chandradeep Steel Re-RolLing MILL, 

Plot No. 133/34/35, 

GIDC, Vartej, 

Bhavnagar. 

Copy for information and necesary actc - 

1. 1Tr Jj4 31TT1, -T 4., 3TIT , d1IIc 

1Ia11 1 

2. 31Ici, 3{TT lIc1 f I 

3. .qc-çj 3I4cl-c1, 1?- T q T , iTho1dI,( t I4ITt TI 

4. 3ii-i, ç4 c - ' .1usei-II, Thiiiai 3n 

dJI PII 
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AppeaL No: V2/158-160/BVR/2018-19 

under Central Excise Act; that the impugned order has not quantified duty 

evaded by them because no evidence is availzble, however, the impugned order 

has imposed penalty on them © Rs. 1 lakh on each without basis, which is not 

legal and proper and hence, needs to be set aside. 

4.1 Appellant No. 1 to 3 vicle letterdated 03.06.2019 submitted written 

submissions, inter a//a, stating that under. Central Excise Law, there is no 

provision for absolute confiscation of offending gobds and therefore, the 

question of absolute confiscation of sale proceeds does not arise. The appellants 

relied upon following case laws: 

- Lalit Kumar & Ors. — 1988 (38) ELT 636 (T) 

- Malar — 1988 (33) ELT 444 (T) 

4.2 The appellants further submitted that unless the duty  demanded is 

quantified, penalty, pr/me fade, cannot be imposed. They relied upon following 

case laws: 

Pure Drinks (New Delhi) Ltd. — 2000 (117) ELT 760 (T) 
- Indo Asian Marketing Ltd. — 1999 (34) RLT 242 (CEGAT) 

Standard Industries Ltd. — 1995 (75) ELT 829 (Tribunal) 

Findings:  

5. I find that Appellants No. 1 to 3 have deposited amount ©7.5°Io of penalty 

in dispute and hence, have complied with the provisions of Section 35F of the 

Act. I also find that Appellants No. 1 to 3 have filed applications for condonation 

of delay of 29 days in filing appeals stating that they had received the impugned 

order on 26.04.2018 but could file appeals on 24.07.2018; that their consultant 

being chartered accountant was busy with work related to notices of income tax 

department and adjudicating authorities and statutory audit of banks and 

therefore, could not submit appeals within stipulated time. Considering that delay 

is within further period of 30 days as provided under proviso to Section 35(1) of 

the Act, I condone delay in filing of these appeals and take up these appeals for 

decision on merits. 

6. I have carefully gone through the facts of the case, the impugned order, 

the grounds of appeals detailed in appeal memoranda of three Appellants. The 

issue to be decided is whether the impugned order, in the facts and 

circumstances of this case, confiscating unaccounted cash of Rs. 17,50,000/- and 

imposing penalty of Rs. 1 lakh each under Rule 25 of the Rules read with Rule 

15A of the CCR upon Appellants No. 1 to 3 is correct, legal and proper or not. 

On going through the case records, I find that the lower adjudicating 

àuthority has imposed penalty of Rs. 1,00,000/- on each of Appellant No. 1 to 

Appellant No. 3 on the ground that the cash recovered from wooden cupboard 
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from main room of premises 

Opp. Sakar Chambers, Sakar 

06.07.2010 managing busir 

pertaining to the excsab 

transactions only on invoices 

passing on fraudulent Cenvz:  

in rne of M/s. Bhupatrai Chimanlal, 

St:::'. Road, Bhavnagar during search on 

!rs Yras Group of companies were 

ce;::: ciandestinely as well as to the 

t hr:r elivery of the excisable goods for 

Tft peilants contended that the lower 

adjudicating authority has r:: ;HduCec ncete evidences proving that cash 

recovered is sale proceeds o .ndest / unauthorizedly cleared finished 

goods. I find this contentio :f th app1a•nts not correct, inasmuch as the 

impugned Show Cause Notice 1td 03.O .2011 and the impugned order dated 

31.03.2018 are interspersed with umerous details and many depositions made 

by the authorized persons c Paras Grouo of Companies which establish that 

unaccounted cash transactions hd actuai hippened and all such transactions 

had been executed by the Pr roup o companies. The relevant paras of the 

Show Cause Notice dated 03.( ,2011 anc the impugned order dated 31.03.2018 

are reproduced to substantia e facts a e;dences of this case as under: - 

6.2 Para 3.6.4 of Page 5 of the SCN reacs as under: 

"During the search,. the 0ffi0er5 ;und some cash amounts lying in the wooden cupboard 

in the main room of the said 21fi0e On be/no asked about the cash, Shri Rasik/al Mehta 

was unable to provide any sati;factoiy explanation, and not could he produce any 

documentaiy support in resvc-ct of tie same. Therefore, on a reasonable belief that the 

said cash amount, totaling Rs. . Z O, OOC/- t;mis part of the sale proceeds of excisable 

goods manufactured and remov.: from the volts of Paras Group in contravention of the 

provisions of Central Excise 4t, 2944 and the Rules made thereunder. and hence liable 

for confiscation, and therefore, rh' officers prepared proper inventoly of each currency 

notes and placed the same nder the provisions of Customs Act, 1962 as made 

applicable to Central Excise Ac(. /944 and the Rules made thereunder. The list of 

currency notes totaling Rs. 1Z5( GO,./- so $e!~ed is attached to the said Panchnama as 
per A nnexure-C thereto." 

(Emphasis supplied) 

6.3 Para 4.1.2 of the Show Cause Notica reads as under 

'Scrutiny of the documents revea@d that the aforesaid loose papers and pocket 

diaries/notebooks were most/i written and maintained by Shri V/nod Pate! in his own 

handwriting. Some of these oacuments carried the handwriting of his brother Shri Kishor 

Pate/ who is also running reg/stersd dealer firm in the name of M/s. Shree Krishna 

Enterprises from the aforesaid 329,. Madhav Hills;. Waghawadi Road, Bhavnagar under his 

sole proprietor5hi. Most of these documents  were written in heavily encoded/ciphered 

letters and figures. Therefoi tbi'owing sUrnmOi7S were issued to Shr/ V/nod Patel and 

Shri Kishor Pate! for the purpose of recording their statements under Section 14 of 

Central Excise Act, 1944:-" 

(Emphasis supplied) 

6.4 Para 4.1.3 of the Show Cau.3e Notice reads as under :- 

Invest/qat10n5, which are also under progress, from some of the 
angadias whose names appeariog in the seized pocket diaries/notebooks, have also 

indicated that substantial amount of cash have been transferred by Shri V/nod Pate! from 

outside locations and paid the same to Paras Group of companies. Incriminating 

documents recovered by DCCEJ from the premises of Shri V/nod Pate! and Shri Kishor 
Pate! indicated that unaccounted cash amounting to total Ps. 3, 73,4Z 641/- was 

• '*tiansacted between the said ?mkers and the aforesaid shi breaking units of Paras 

\ Qiaup, mostly through Shri Jaysukh/al !tia4ibhai  Shah. It is evidently clear that the entire 
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aforesaid cash amount represented dandestine clearance of ship breaking materials, 
collection of cash amounts over and above the invoice value, and flow back of cash 
amounts against the fake Cen vat invoices issued by them without physical supply of 
goods." 

(Emphasis supplied) 

6.5 Para 8.1, 8.2.1 and 8.2.2 of the SCN are as under: 

Para 8.1: "The aforesaid facts and circumstances unambiguously establishes that 
DGCEI could not proceed with the investiqation of the case against the units of Paras 

Group due to their deliberate defiance of law and non-submission of the required 
information. Inspite of repeated summons and correspondence, they have not supplied 
data regarding their issuance of Cenvat invoices and details of transport documents 
available on records. Due to their be/ligerent attitude and not supplying the requisite 

information, DGCEI could not ascertain the details of fake transport LRs available on their 
official records, quantum of undervaluation and collection unaccounted cash amounts 
over and above the value dedared in their invoices, and the veracity of the Cenvat 
invoices issued by them to their buyers. Although the evidences recovered by DGCEI 
from various premises and independent witnesses condusively establish large scale 
evasion of excise duty and issuing fake Cenvat invoices without physical supply of 
materials, due to non-cooperation and deliberate defiance of the Law, DGCEI could not 
reach the bottom of the case to directly link the seizure of the aforesaid unaccounted 
cash amount of Rs. 17,50,000/- with their illicit activities. However, as already mentioned 
above, inte/ligence gathered by DGCEI indicated that the units of Paras Group are 
indulging in large scale evasion of excise duty by adopting different manners and 
methods as described above." 

Para 8.2.1: "The documents seized from the residence of Shri Vinod Patel and Shri 

Kishor Pate! fully substantiates the aforesaid intelligence regarding large scale 
irregularities by the units of Paras Group. These documents indicate that Shri Vinod Patel 
and the units of Pares Group have transacted unaccounted cash amounting to RS. 
3,73,47,641/-. These documents irrefutably establish that the units of Paras Group were 
engaged in large scale irregularities with intent to evade excise duty. Therefore, despite 
the fact that DGCEI could not reach the bottom of investigation, and could not unearth 
all facts and evidences of the case due to non-cooperative and belligerent attitude of the 
owners of Paras Group as well as that of Shri Vinod Patef and Shri Kishor Pate!, 

substantial evidences are available on records which indicate large scale unaccounted 
cash transaction and consequent evasion of excise duty by the units of Paras Group. It is 

conclusively evident that such cash transaction was carried out by Paras Group in respect 
of clandestine removal, undervaluation and flow back of cash against fake Cenvat 

in voices issued by them without physical supply of materials." 

Pra 8.2.2: During the panchnama proceedings, Shri Ra5iklal Mehta, who was working 
as accountant for Paras Group of units since past 20 years, could not provide any 
satisfactoiy explanation on the seized cash amounting to Ps. 17.50 Lakhs. Had the 
amount been part of their official business proceeds, the same would have definitely 
been within the knowledge of Shri Rasiklal Mehta. Moreover, the premises from where 
the seizure of cash was made do not function as the offidal accounts office of any of 
their group companies. DGCEI had received intelligence in advance about the dandestine 
activities carried out by Pares Group from the said premises. Thus it is evident that the 
office of H/s. Bhupatrai Chimanlal, situated within the city limit of Bhavnagar, is used by 
Pares Group for collection of unaccounted sale proceeds of their group companies. Thus 
it is established that the cash amounting to Rs. 17,50,000/- seized from the premises of 
H/s. Bhupatrai Chimanlal is nothing but unofficial sale proceeds of excisable goods 
deared from the shii breaking units of Paras Group and hence liable for confiscation 
under the provisions of Central Excise Law. Therefore, in order to fulfill the requirement 
of issuing notice within the statutory limit of six months from the date of seizure of 
unaccounted cash amounting to Rs. 17,50,000/- seized from the premises of M/s. 
Shupatral Chimanlal, it is proposed to issue this notice pending further investiqation of 
the case." 

6.6 The above extracts from the Show Cause Notice provide sufficient 

evidences available in the case establishing illegal cash transactions having been 

er-taken by Paras Group of companies for which no satisfactory explanation 

.i4ld be given by the appellants and Shri Rasikbhai Mehta, the person from 
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whose cupboard illegal cash ecovd and seized during the course of 

investigation and confiscated imp.:: rder. 

7. The lower adjud1cathij Jrty ud the charges made in the Show 

Cause Notice, inter-al/a, deiveiri is flnds n the impugned order as under:-

7.1 Para 30 of the irnpugn1 or.2r reai. s under: 

j a/so find that incriminating dc'ents recovcj'd by DGEI from the premises of Shri 

V/nod Pate! and Shri Kishor Pate! Inciceted that unaccounted cash amounting to total Rs. 
3,73,47,641/- was transacted b'en the said brokers and the aforesaid shio breaking 

units of Paras Group, mostly thrc!i Shri Jay*hla/ Mavpbhai Shah. It was therefore 
evidently dear to the DGCEI d?ui the entire aforesaid cash amount represented 
clandestine dearance of ship rij  matea&, collection of cash amounts over and 
above the invoice value, and flow heck of cash an;ounts against the fake Cenvat in voices 
issued by them without phys/ui süpIy of qoods. It is also revealed that the said 
documents that Paras Group of units were maintaining unofficial cash account with M/s. 
Poornima Angadia Services, She vriagar." 

7.2 Para 31 of the impugned oier has hk as under: 

7 find that the documents nd evidences recovered from DGCEI from various 
independent sources and broAe -s hilly substandated the intelligence. It was gathered 
that substantial quantity of pte scrap and other materials obtained during the 
breaking up of the ships by the aforesaid three sho breaking units of Paras Group, viz. 
M/s. Paras, fri/s. Dalkan and fi/.  V7iiykumer we;e clandestinely removed to their own 
associated Rolling Mills and Furnace Units for 11//cit manufacture and dearance of their 

finished goods. In order to adjust their books of accounts, the aforesaid shio breaking 
units were issuing fake Cenvat fri&ves to enus furnace units situated in different 
locations through their dedicated brokers and cornn-;ission agents/' 

7.3 Para 36 of the impugned order ha ed as under: 

"I find that during the search operation and cfrawl of panchnama proceedings, Shri 
Rasikial Mehta, who was working as account'nt for Paras Group of units past 20 years, 

could not provide any satisfactoiy exo/ariation on the seized cash amounting to Rs, 17.50 
lakhs. Had the amount been part of their oft?dal business proceeds, the same would 

have definitely been within the know/edge of 5hf/ Rasik/al Mehta. Moreover, the premises 
from where the seizure of ca517 was made o' not function as the official accounts office 
of any of their group companies. DGCEI had received intelligence in advance, about the 
clandestine activities carried out by Pares G'oun from the said premises. Thus it is 
evident that the office of fr/ 5hupatrai QYrnanlal, situated within the city limit of 
Shavnagar, was being used by Pai* Group fiv collection of unaccounted sale proceeds 
of their group companies. Thus it was established that the cash amounting to Rs. 
17,50,000/- seized from the premises of Bhupatrai chinianlal was nothing but 
unofficial sale proceeds of excisable goods c/eared from the shi;o breaking units of Pares 
Group and hence liable for car' fiscat/ori under the provisions of Central Excise 
Law  

7.6 Para 46 of the impugned order has heid further as under: 

7 find that the noticees at no stage led any evidence to prove lawful possession of 
unaccounted cash detected on the date of search i.e. 06.07.2010. Their books of 
accounts were not found at the piace of search giving rise to the inference that the same 
were not maintained. The Accountant or the owners of the companies failed to produce 
any records/documents relating to the said unaccounted cash before the search party for 
verification. Moreover, the datThíjusiification for the seized unaccounted cash was made 
after a lapse of seven months that too on the Oasis of their cash books. This fact alone is 
enough to hold that the noticees had made an attmpt to evade Central Excise duty but 
came to the scanner of investiqatia;7 when they were caught red handed by the search 
party on 06.07.2010. Such p8ctfr:e of the noticee companies proved their attempt to 
make clandestine clearance of excisable goods evading duty. It is elementaty principle of 
jurisprudence that attempt precedes commitment. Therefore, possession of unaccounted 
cash money proved intent io,i tv evade duty making clandestine clearance. The 

'preponderance of probability has exposed the i/I intention of the noticee companies. 
- :Uawful possession of unaccounted huge cash paves way for evasion. Attempt to evade 

\i)Pf)t wiped out or extingrns/i'-d ov rhe fcrr cated records produced for justifying the 
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unaccounted cash. When the riot/c a/iaiafide arid attempted to evade in defiance 
of law, none of the decisions relied upon by them in their defence replies come to their 
rescue. I also find a judci;?7en Li /1017 bL- C74 7 WZB, Mumbal in the case of 
Ahmednagar Rolling Mills Pvt. Lcd. & Others V/sW. Commissioner of Central Excise, 
Aurangabad reported at 2013 (4) ECS (23) (ru. -Mum) where/n, it has been held that: 

"So long as the department esLablishes its case with a hi'h degree of probability, 
the same would suffice. In tF'e present case, the Revenue has discharged this 
burden more t/7an adequately. Thereafter, the burden to prove the contraly 
shifts to the appellant." 

8. It is evident from the above details of the Show Cause Notice and the 

impugned order that unaccounted cash transactions have indeed taken place in 

the Paras Group of Companies and no one from Paras Group of Companies has 

been able to prove the legitimate source of Rs, 17.50 lakhs recovered from the 

cupboard situated at the premises of M/s. Bhupatrai Chimanlal in reply to SCN or 

in this Appeal. Accordingly, I have no option but to hold that the lower 

adjudicating authority has correctly imposed penafty of Rs. 1 lakh on each 

appellant due to ample evidences available in this case to hold that Rs. 17.50 

lakhs recovered in cash from the cupboard situated at the premises of M/s. 

Bhupatrai Chimanlal are sale proceeds of the unaccounted excisable goods and 

all three appellants have actively participated in iUega! activities undertaken by 

Paras Group. 

9. In view of above, I uphod the impugned order and reject all 3 appeals. 

9.1 1i 'IldIl 

9.1 The appeals filed by the Appellants are disposed off as above. 

By R.P.A.D. 

To, 

(5'1T 'ic11) 

1Id (3ltftI) 

MIs Paras Steel Corporation, 

13, SBS Colony, Kalanala, 

District BhavnagaN36400 I 

Tfl[ , 

, II ;Tc,41, 1-ilci, 

fr 

Mis Vijaykumar & Co., 

202, Pruthvi Complex, Kalanala, 

District Bhavnagar-364001. 

. T1 
i:

, 3jTr, 

M/s Dalkan Ship Breaking Ltd. 

13, SBS Colony, Kalanala, 

Bhavnagar-364001 

District 

. 

fr'k-3o 

1) I-fR 1 L1 'cff 1fd c 7rç TUfl  'cl ctT) 

2) '31Ictcf, iZ tc 'cT cv,. 4ic.i1R ffcHTf c) 

3cLlct, CP1R
____ 

3) g4Jcpc  &[rq4IL I ct  1 a T3TCP7 :tv, fa-H'. 3-fffIci'q '-4k 

c 

lITl 
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