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Passed by Shri Kumar Santosh, Principal Commissioner (Appeals),Rajkot 
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Arising Out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot/Jamnagar/Gandhidham: 

&Rii irl T 9TIT I 1T91 /Name & Address of the Appellants & Respondent :- 

Toshi Biztech Solutions Ltd., 306, Aristo Complex,Opp. Madhav Darshan,Waghawadi Road, Bha'nagar-

36400 1. 

'ii Sfl  tsr(SP1TSF) ST sl9TrT .d tl'till'ci rlIi- 'frt t511ii /Tt TSTSTtT 'I'  5T  

Any person aggrieved by this Order-in-Appeal may file ah appeal to the appropriate authority in the following way. 

(A 4iii - )i dI F6 1 I1l4  3fTh'Th'T STr51T/tTST T 91   ipat srf(fisr 1944 in-rr 35B r 4'i4i f  
t)li 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance Act, 1994 
an appeal lies to:- 

(i) i '-iP isl1- '1 -.t. 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all matters relating to 
classification and valuation. 

'l"c  1(a) 1lliJ T1TT I'll 6 dIIRTT PT ST4r simi -lIsIl iiari r lvli '-i.nl8'i-"ii (l-s.)4T 'Tttr 
s -1i 44H'1i 4R9U-IJI S4ci1i- TT ii4i ii' / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 2nd  Floor, Bhaumali Bhawan, Asarwa 
Ahmedabad-38J016in case of appeals other than as mentioned in para- 1(a) above 

d1i'1)  'SFflTfftTSTEr STSTtT Sifli '.l-fi s fii 4n- aii  51f  (d lvi)f iiini,fl, 2001, ¶ ffSTi{ 6 31iIrl T1IIci fT TPI EA-3 

"iii
lT7 5ttitIRT liii 'RTfi1 I js if  sftr jd4j I1l 1HI'll s ia 

5ff,5 'IJ T 50 i'a 'T1T 5VflT 50 ii'a T STf.ff 9TST°f: 1,0O0/-T, 5,000/- Qn'd4  SF%flT 10,000/- 
 Se9{  n.k  fr )T1iIl 9F5STT srr, siflfl  .-iiFi-ui siiai .iis   /isç 
JTf .'iilaiP-i 4't. fI'  1[ft1T MIlI j{ij,  I I(TI 514± TT pvil.-1, f. 4IiT 9104I I'il TfT7I4i Iia s1i4ii ,-1Id4lf4 ii 

1iai sl 1- -.l.ii TRT 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise (Appeal) Rules, 

2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of dutydemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour 

of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place 

where the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

(B s'1vfvi - -n4III't.l TSTSTtT si11'-i, Ii rfk r,1994t tTi 86(l)T 1-oii -iiii- 1994, TI2FSW 9(1)r iii BIfi 9''I ST.- 

sfTrftr tTT%TfNi (r91 isiFiii I'fl '1I1i) 

'i4i 'HlIl- tpTiT,o4I.,I 4t i-lii! 1Ii4I I4I .44-11.11, 'T1T5 iisa lIT 34-0-1 4P/5 'los 4'i liT 50'iis .'i 

9 l'PTliT 50 'II'S liJ ST3F 9TSTT: 1,000/-  5,000/- 'i tiT-IRT 10,000/- '-o- TT i11'i i'li -9'li TI 1BIFi P7 

TT '401101, liSTffIT Sr 1T-T5ITf TTF4t 5lII lI 4-IRIl't. 1l'-±I 491ST4r'4t .1IIl'1-t ST51TF .'iil 5j{.'l 514 TST14n4I 

ii.ii iJ'  I STlif(iTf 514 TI '4OilI.i, ot 1iwi r 9T'RTfTr ii ftT si)I4n I.1I1i-1 fr ii'sI '4iTT I riii'r tlTTiT(t #T)4 

1i', Sill 1- TT'4T50O/- 9iJ TTlIlTl 4lI I4ii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeilate Tribunal Shall be filed in quadruplicate in Form S.T.5 as 

prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against (one of which shall 

be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of 

Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding 

Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 

situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/ 



(i) 

i) 
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1'-i 301994 oii 86 tTTTrif (2) nt 12A( i)i4.i ofl 31'le, -iii --t. PN1i4), 1994, 1 - t 9(2) rr 
9(2A)i oIIFi i'ie TTi jt,i'- i'i  ij3P1 T34] (i1v'i), tirr 
'iI1 e 31TTT t TftT i'ui (ii r ( -i i4) Tf1T) itr iuj-a m -ivia ii -t nri 1I.lrb, t-'('ii I1 9N7/ 
-iot, r ii'114k ii ioii r)rkk ijA   I / 
The apDeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescriDed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissiorierauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

)l -ii ip '- i  ip n £iiis  i'Il'4li i1i.o,.i ofii -w 't'- Ii ' iffftfl 19444t 0TTt 
35red, Ti ,i994r0N! 833 -iis, TP itrmfi 

 q1 FT/-i! TINI T 10 ii 15(IC )  Irrir iii (iPo a -r'pNI i-ii .uii (i1 -i 
I I I I J 't 0! I T 4-1 I ttlT 'T i'Tf 0T r'Tfl -' I .i ri 

ni t iI!'r" if inft 
(i) 0t11I3!I'(ITT 

(ii) 1ItT'.II7T(4i 
(iii) iiii innfl 6T -iII 
- P ON! T 'AI1t1T9JflI (t 2)  stftrr 2014 '1!'4l  Tfth rrrtfi 
niTis'fiI iii'()'riri/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10%  of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute. provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

IT1T 1 ot' I f(14PJr 3TT: 
ReviioIkappicatiQn to Govrnment Qf In,dia: 

r in f*Tt' rJIlI'Ist PiIi'i lI4l! W, 'Nl in itr1crir,1994 t OTT 35EE  Ti1H,3 is  T 
-IN'l -NS.N, ' J)iTUV3inT9iSIr, (-i H'II'lI. l-I ft.iie, 'tiftitft7, '('li -i '(I'1 iini, -II'i HlI, 9T14)-1l0001, TT1tI! 
.,II.li TTI / . . 
A revision application lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance, Department of Revenue. 4th TF'loor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section 35EE of the CEA J944 i.n respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

P T FTf-.('PI!I TIll I S-1 '-H ft -i T5Trf'#t SI il-I T 1! 1ITWIlI I41 T'! II nT1d#tilf'tl i'i Tfl- 
ITTiT5177i1iN T'4NS4-I'I in NI'-I, nT1f-f1 vi1TnTi4iNi! III iniN-N-4'JI TPII, I ftiiuii nTftft 

VIJ4Iin.lSlIIT41iHl -l/ 
In cage of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

1N1 Til PiTi1W0.{ -r i III TS"()I r'1!i 9 TilT(FI)in4II41l , 
inr --i-i inl T nTiT'T1IlII'l Nf! k! / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goons wnich are exported to any country or terntory outside India. 

H44 iT9T9 fli- I 9THN'I i!S, "1411 T ij.±H TI 4111 Il.iii  It-ii TTI / 
In case orgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

T -ft'I B ii'" 1TIt1 ST34 ITi'tIftTIlOkIiTcliiI_411"I 
stti141(9'" 2)',l998rirm109inTrrr(iII it eI iTT ff", 

n 

Credit of any duty allowed to be utilized towards payment of excise duty on fipal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act,J998. 

4 I'-t .dIl'1 Ti4(N! .4'1-I 41 -1! EA 8T Tt i-.i iT(11H!41'fl 2001 inr9inie P1' r 
in II4U'J! in 3 RT in 3TTT1T 4t si"fl 'ITftT I i4 '-4 I!ld in -r sir 3111-4 iiinr ftrr 41144 IIt iin(t rftn  tri 

'- 4n ipitfifin, 1944r0N! 35-EE'iTT0I(1'i i3I44))31Ti-T TTTR-6il{ --iu fsvfl 
iif"i / - The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date  on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 3i-
EE of CEA, 1944, under Malor Head of Account. 

(vi) jJ)'r s 3131T3Ti7lt4f1flI )OI 3N1l! lkfl 'mfr I - - -  

in31T I"Iil 't41 iTT "lI.3 '4I 311 TIOT TIT 31191 4I 200/- TI 4')I'II'I 514 dii" uP -O'I1l '4I ITT IIo il IT 'liii 311 9T "41 

1000-/TIIT91IT31T'lI'l - 

The revision app)ication shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less and"Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) 11ITiT143fTt4)I3iflTfl 3T9T'A"I4ii"I in II TI1O1J41 '1rt TSIIITITI31IT91T9311T 
3f 91 I4 '() 5IITl'1"l fIJ T.4fl 31'1I4)I-I'4I15'41 T 1I"I31T't'(iI I'S!' T 3'lI'i'I fini.ii'ii I / In case 
if the order coyers variousnumbers of order- in Original, fee for each 0.1,0. should be paid in the aforesaid 
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee dl Rs. 100/- for 
each. 

(E) nx - ui-fhr "111111 FT 31l'T, 1975, in t--I-1 m 31'-jll' T 3TI3T1 TT3P19 311911 4?tOP) 'Vili1'1 'I 6.50 TI '-104111 
'[in fiJv "141! T19T Tf'ITl / - - 
One copy of applicatidn or 0.1.0. as the case may be. and the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended. 

(F( '1'!41! 'ITI, f'- ) 3"'l!5 T5 '-IllS.  311I4'-iIllI')! (sI'( aft) fk41l1"fl, 1982 ftit i urni-  iiPtnr 41l.I' 

4111411211 31IT9'lI"I T'ulP3fiinT931!S121I f4.1! ii'ii Th / . - 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Iules, 1982. 

(G( iAfIfll 5TfiITI1  3111 31 ,I91fl)171 -S'l 31 '111iIT l!4S, f'11 SlIT I'()IIH tlliTil!'li f21, ifranff ft4114)Ii- 41Ii 
www.cbec.gov.in  TI si 991111 I] , . - 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.c'bec.gov.in. 
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:: ORDER IN APPEAL::  

M/s Joshi Biztech Solutions Ltd., 306, Aristo Complex, Opp. Madhav 

Darshan, Waghawadi Road, Bhavnagar, Gujarat-364001 has filed present 

appeal against Order-in-Original No. 01/SERVICE TAXIDEMAND/18-19 dated 

23.05.2018 (hereinafter referred to as 'the impugned order') passed by the 

Assistant Commissioner, Central Excise and GST, Division, Bhavnagar-1 

(hereinafter referred to as 'the lower adjudicating authority') 

2. The Brief facts of the case are that the appellant is registered service tax 

assessee under various taxable Category including Business Auxiliary Service, 

Business Support Service, Information Technology Software services under 

Finance Act,1994 (hereinafter referred to as "the Act"). The audit revealed 

difference in income shown in their books of accounts and value declared by 

Appellant in ST-3 returns for the year 2012-13 to 2015-16; that appellant had 

provided services relating to Application Program Interface (API) and Local Area 

Payment Unit (LAPU) based solutions, service limits to their customers from 

various suppliers for making recharges of various mobile service operators, DTH 

operators etc. on commission basis. Show Cause Notice dated 30 March, 2017 

was issued demanding service tax of Rs.29,06,702/- (Rs.23,70,070/- for the FY 

2012-13 to 2015-16 towards business auxiliary services and Rs.5,36,632/- for 

FY 2015-16 towards business support services) under Section 73(1) of the 

Finance Act, 1994 (hereinafter referred to as "the Act") along with interest under 

Section 75 of the Act, and proposing penalty under Section 77 and Section 78 of 

the Act. The Show Cause Notice was adjudicated by the lower adjudicating 

authority vide the impugned order and confirmed service tax demand of 

Rs.29,06,702/- along with interest, imposed penalty of Rs.30,000I- under Section 

77 of the Act and also penalty of Rs.29,06,702/- under Section 78 of the Act. 

3. Being aggrieved with the impugned order, the Appellant preferred appeal 

on the following grounds as under:- 

(i) Demand of service tax was raised for difference between taxable value of 

service as shown in service tax returns and as per annual accounts; that difference 

found in service value is exempted income; that API (application programming 

interface and LAPU (local area payment unit) are electronic mode of recharge 

coupons; that services by distributor/selling agent of SlM Cards and recharge coupon 

vouchers are exempt from service tax as covered under mega exemption notification 

No.25/20jI4 ted 20.6.2012 irrespective of nature of income derived. 
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Appeal No: V2/163/BVR/2018-19 

(ii) Off the shelf software solutions products are goods and not liable to service 

tax under Section 66E(d) of Finance Act, 1994 as also clarified at Para 6.4.1 of 

CBEC education guide; that service tax is applicable on the services and not on 

the sale of goods like technology hardware items. 

(iii) Business Auxiliary / support services to ICICI Bank aggregating to 

Rs.7,60,7641- stands offered to service tax. Thus, the entire demand of service tax 

for all the years is bad in law and not enforceable. 

(iv) The Adjudicating Authorrty has relied on erstwhile definition of individual 

services as defined in Section 65 of Finance Act, 1994, even though the matter 

relates to post 1.7.2012 period. Provisions of Section 65 of Finance Act, 1994 are 

not applicable w.e.f 1.7.2012 as expressly provided in that section itseft and relying 

definition of individual services under erstwhile Section 65 of the Finance Act, 1994 is 

incorrect. 

(v) There is no element of suppression of facts, fraud etc. with intent to evade 

payment of service tax by them and show cause notice is time barred; that no 

penalty can be imposed on them under Section 77 and Section 78 of the Act. 

4. Personal hearing in the matter was not attended by anyone on behalf of 

the Department. Shri Jayesh Mehta, Chartered Accountant attended on behalf 

of the Appellant who reiterated the grounds of Appeal and made written 

submission dated 25.04.2019 to say that they have already paid service tax on 

the post paid charges and on DTH recharges; that pie-paid recharge coupon 

were exempted under Sr. No. 29(f of Notification 25/2012-ST dated 20.03.2012; 

that for 2014-15, they are claiming exemption on Rs. 20,37,608/- and on Rs. 

63,88,544/- service tax already paid; that no service tax for the years 2012-13 & 

2013-14, 2015-16 is leviable as they have provided services only through 

recharge coupon vouchers and not post paid; that Packaged Software sale is 

subjected to excise duty under Tariff Entry 85238020 against Sr.No.84A and 

does not attract Service Tax as clarified by CBEC vide Circular dated 29.2.2008 

and Para 6.4.1 of CBEC Education Guide; that hardware items are 'modems', 

which are to be subjected to VAT as clearly stated in the Invoices. 

4.1 In written PH submission, the appellant submitted that they have entered 

into distributorship! selling agent agreement with M/s. Cyberplat India P Ltd and 

M!s. Euronet Services P Ltd; that recharge coupon vouchers business was 

earlier done in physical form; that new method in digital form for recharge 

coupon vouchers came into existence; that appellant has started providing e-

wallet aggregation system — web based system for use of recharge coupon 

nce for its customers for effecting e-web based use of recharge balance; that 
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appellant has two main ervics i.e. (1) Commission! discount for recharge 

coupon vouchers on purchases s'distributor/ sellingagent and (2) providing 

software solutions to its customers for effecting e-web based use of recharge 

balance. 

4.2 Appellant submitted that (i) Income from recharge coupon vouchers 

relating to cellular prepaid services are exempt under Notification No.25/2012-ST 

dated 20.6.2012 and income of Rs.158.70 lacs is exempted, whereas, service 

tax is payable on income on other services like D2H, post paid mobile; (ii) off the 

shelf software solutions product sale of Rs.9.70 acs were not liable to service 

tax under Section 66 E (d) of the Act; (iii) service tax was also not applicable on 

sale of technology hardware items of Rs.3.18 lacs, which attracted VAT and 

Central Excise. 

4.3 Appellant submitted year wise chart of their income and explained 

difference with ST-3 returns to say that major difference relates to 

commission/count income related to recharge coupons for cellular prepaid 

services, which can not be equated with normal commission! discount income 

from other businesses and hence exempted under Notification No. 25/2012-ST 

dated 20.6.2012; that appellant relied upon case laws of M/s. Bharati Cell 

[2015(10) TMI (1111)] and M/s. GR Movers [(2013)31 Taxniann.com  (Tn. Delhi)]; 

that the lower adjudicating authority has not appreciated the meaning of 

technical words LAPU and API; that LAPU (Local Area Payment Unit) is well 

known traditional recharge method via use of SlM cards of telecom operator; that 

the cellular talk time is purchased and sold in SIM Card and is in tangible form 

preferred when traded in low volume; that API (Application Programming 

Interface, recharge through digital link between two systems) is electronic form of 

recharge and is intangible and this is purchased by the customers kept in 

common pool with the company and API based acce.ss for use of recharge 

transaction is done and thus recharge is done in electronic form; that discount / 

commission relating to recharge! talk time mts through LAPU or API methods, 

physical or electronic form is exempt under Notification No. 25/2012-ST; that 

BSNL vide Circular No. 1002-02/2011-12/ Taxation/ BSNCL Franchisee/ 707 

dated 4.10.2013 has clarified that recharge coupons in physical form, electronic 

form, e-top up, e-pin etc. are various modes for recharging/ extending validity of 

a prepaid mobile connection and no service tax is payable w.e.f.1.7.2012. 

4.4 The lower adjudicating authority has reiied upon final audit report and 

notice and did not call for requisite documents for verification though 
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exemption on conmi:- :i! 

exemption notificatbn; ,. 

appreciating these fach 

of API and LAPU hac..1 

engaged in two separat:: 

online platform AP an 

trading activities of rechrpc 

lower adjudicating author;ty; 

income from software sotic: 

services. 

4.5 The lower adjudicating 

Section 65 (104c) and SecoL 

as definition of the services 

regime with effect from 

• cairned by them under mega 

udicang authority has without 

income related to development 

that the fact that appellant is 

: f recharge coupon vouchers on 

utions for carrying out online 

v:.:;es has not been reckoned by the 

dudicating authority did not verify 

ncc;.: n respect of D2h, postpaid cellular 

:iYy er in relying Section 65 (105) (zzzze), 

'1 .3) of Act, 1994 for taxability purpose 

rc' after introduction of negative list 

4.6 Packaged software sa n naLe oF sale of goods and not liable to 

service tax as c'arified by C.:C tter No.. D.O.F.No.334/1/2008- TRU dated 

29.2.2008 and attached Centr. Eose th.!ty under Tariff Item 85238020;that they 

submitted copies of ledger an in nices to establish that they have paid VAT on 

these items as these are not eted to ervce tax. 

FINDINGS 

5. I find that the appellant ha5 ca1med to have deposited 7.5% of service 

tax confirmed in Appear Mernoandum :nd given details of Challan No. etc., 

which respondent has not coniadioted. in absence of any contrary report, I hold 

that the Appellant has complkJ with the provisions of Section 35F of the Act. 

6. I have carefully gone t:oih the facts of the case, the impugned order 

and written as well as oral submasions made by the Appellant. The issue to be 

decided in this appeal is whether the impugned order, in the facts of this case, 

confirming demand of Service Tax and imposing penalty on Appellant is correct 

or not. 

7. I find that the lower aujudcating authority has confirmed the demand 

treating income of appellant arising out of taxable services whereas, appellant's 

contention is that thelower adjudicating authority has not verified the facts that 
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7.1 Appellant has submitted that income in relation to API (Application 

programming interlace) and LAPU (Local Area Payment Unit) is towards 

discount /commission relating to recharge I talk time in electronic form instead of 

earlier physical recharge coupons for mobile prepaid time; that they had entered 

into agreement with M/s.Cyberplant India Pvt ltd and M/s.Euronet Services India 

Pvt Ltd for electronic recharge business which are exempted. Appellant 

submitted copies of agreement and also debit advice in support of their claim. 

Sample copy of debit advice is re-produced as under for ease of reference: 

ueDItavIe!ur 

e
1394  

EuronetSe,vices India Pvate Limited 

I-Think Techno Campus, 

Office No.18th r 
ng A0ff Pokhran Rd No2 

Behind ICS Eastern Express Highway 
Thane(W) Mumbai -400 607 
GIN No.U51505KA2002P1030815 
Web: www.euronetworidwide.com  

Lruautl'. 

Isofer 

Josht Biztech Solutions 

306, Msto Complex, Waghawadi 
Bhavnagar Gujarat .36.4001 

Kind Aftn.: Mr. Jignesh Joshi 

PvL Ltd. 

Date 

Road, 

28.Feb2013 

Sr No. Description of Goods I Services 11xn Value Rate Per Amount 

1 

2 

3 

5-Recharge Voucher farE-Sin Recharge far Feb 2013 

Less- Commission Value 

Add - TOS on Commission Adjustment 

8457138 1.00 6-Recharge 84,57,138.00 

(2,13,487.00) 

21,349.00 

_____ Grand Total. 84157138M0 82,65,000.00 

Amount Chargable (In Words) 
Eighty Two Lakh SiAty Five Thousand 

Bank 
Euronet SeMce 

Compans 
NC No:252856j18 

lr1dia Private Limited 

IFSC Cede :Cff 10100000 
PAN: BLREO14OSFS . 

Euront Services India Private Limited 

1 

Authorised SiQnat 

This being a computer generated invoice, no signature is required. 
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This is a Compu- ted !rv.  sics. Scsature Not Required. 
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?\' 0. 3 Page 1 

Cyberplet India P iats Lhnited. 
Stylus Serviced Offices 
801, 5th Floor, A-Wing, 
Rehable Tech Park, Thane Boiap 
Airoji Navi Mumbaj.007 
Www CYBERp,o,T I N 
GIN 
E-Majl :prashantbuissrae...... 

Dated 
30-Apr-2015  

101her Reference (s) 

JOSHI BlZTECHSQLUT/OJ 4; PRVJ&T 
306, Aristo Complex, Wsghwad Rcs, 
Bhavnagar 

- 

Sr No. Descriptfrj'i o Cc - iantity Rate Per Amount 
I Recharge Aircel Prepaid 38,897.10 
2 Recharge Air& Prepeid 2,08.559.29 
3 Recharge BSNL 2,69,329.97 
4 Recharge Dish TV 0.00 
5 Recharge Idea Prapaid 39,05,546.10 
6 Recharge Idea Postpaid 0.00 
7 Recharge Reliance Fropaid 4,19,552.10 
S Recharge Reliance Postpaid 0.00 
9 Recharge Ta/a Docorno PrepiiJ 1,02,462.38 

-10 Recharge Ta/a Sky DTH Sky 0.00 
-II Recharge Ta/a Ta/a ServIces 0.00 
12 Recharge Uninor 57,809.65 
13 Recharge VideocOn 02H 0.00 
14 Recharge Vodafone Postpaid 0.00 
15  Recharqe Voclafone Prapaid  38.89,738.41 

Tc-.;,j 

Amount Chargable (in Words) 
Eighty Eight Lakh Ninety Two Thousand C -,-ad Nr'- vc- 

88,92,195.00  
E.& O.E. 

CyberPiat India Private Limited. 

Company's Service Tax No. AADCCS515E). 
Company's PAN: AADCCSGISE '  Authorised Siqnatory 

7.2 I find that Notification No.25/2012-ST dated 20.6.2012 exempts selling 

agent or a distributer of SIM oecs or recharge coupon vouchers from payment of 0 
service tax under Sr. No. 29(f) cf the Notification, which reads as under:- 

"In exercise of the powers conferred by sub-section (1) of section 93 of the 
Finance Act, 1994 (32 of 1994) 'herainafter referred to as the said Act) and in 

supersession of notification number 12201 2-Service Tax, dated the 17th March, 

2012, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-

section (0 vide number G.S,1. 210(E), dated the 17th March, 2012, the Central 

Government, being satisfied that it is necessary in the public interest so to do, 
hereby exempts the following taxable services from the whole of the service tax 

leviable thereon under section 66B of tie said Act, namely :- 

29. Services by the following persons in respective capacities - 

(a) sub-broker or an tt.'oised person to a stock broker, 

(b) authorised person a member of commodity exchange; 
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(c) mutual fund aç rt to a muLI fund r asset management company; 

(d,) distributor to a mutual fund oi asset management company; 

(e) selling or marketing agent of Iotteiy tickets to a distributer or a selling 

agent; 

(f) sellinq aqent or a distributer of SIM cards or recharqe coupon 

vouchers:" 
(Emphasis supplied) 

7.3 I also find that the services in respect of re-charge coupon vouchers are 

exempted from service tax irrespective of mode of transaction i.e. physical 

recharge or electronic recharge and hence, there is merit in appellant's argument 

that commission/ discount income in respect of prepaid recharge voucher are 

exempted from service tax and not liable to service tax. 

7.4 I further find that Sr. No. 29(f) of Notification No. 25/2012-ST dated 

20.6.2012 refers to exemption to distributor of SIM cards re-charge coupons i.e. 

recharge of prepaid cellular services and hence, services in respect of electronic 

payment transactions other than prepaid vouchers are not exempted. Therefore, 

appellant is not entitled for exemption for conimission/discount received in 

providing such services. Appellant has in their additional written submission has 

submitted year wise reconciliation statement cinhing exemption on Trade & 

Commission Discounts in respect of cellular prepaid services and accepted 

service tax liability on income on API & LAPU based services other than in 

respect of Cellular prepaid recharge services. I, therefore, hold that appellant is 

entitled to claim exemption of service tax as per Sr. No. 29(f) of Notification 

No.25/2012-St dated 20.6.2012 on their income relating to electronic cellular 

prepaid recharges only but liable to pay service tax on income on API & LAPU 

other than electronic cellular pre-paid recharges. 

8. As regards, income from Package Software, the appellant has submitted 

copy of leger showing Package software sale and also copies of sample invoices 

and contested that Packaged software sale i.e. off the shelf software solution is 

not liab'e to Service tax and it attracts Central Excise duty under Tariff Item 

85238020. I find the contention of the appellant correct as Central Excise Tariff 

item 852380 reads as under: 

Entry Description 

852380 -- Other 

852380 10 --- Gramophone records 

852380 20 --- Information Technology Software 

852380 30 --- Audio-visua news or audio visual 
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dr: 852380 40 deo films 

852380 50 )ec 

-D!3D ccuter 

f education nature 

852380 60 graphics 

852380 

(Emphasis supplied) 

8.1 I also find that Notific'o:' No.420-CE dated 30.12.2006, prescribed 

central excise duty @12% cc ckagec Soare under Tariff Heading 8523, 

which reads as under:- 

Notificatioc 4,9/20C:5..0  . F.. dated 30-12-2006  

"In exercise of the powers cor &d by sub--section (1) of section 5A of the Central 
Excise Act, 1944 (1 of 1944) the Ceniri Goiiernment, being satisfied that it is 
necessaiy in the public interes' so to do, hereby exempts excisable goods of the 
description specified in column (t of he Table eIow and falling within the heading, sub-
heading or tariff item of the First Schedule to the Central Excise Tariff Act, 1985 (5 of 
1986) (hereinafter referred to as the Centri Excise Tariff Act,), as are given in the 
corresponding entry in column (2) of the said Jble, from so much of the duty of excise 
specified thereon under the First Schedule to the Central Excise Tariff Act, as is in 
excess of the amount calculat cc a! the rate specified in the corresponding entry in 

column (4) of the said Table: 

Explanation. - For the purposes 0r  This notificaiior,. the rates specified in column (4,) of 

the said Table are ad valorem riis-.s, ;uless o.cci'xise specified. 
TABLE 
S.No. Heading or L)escription of goods Rate 

heading or tsn'f 
item 

(1) (2) (3 (4,) 

1. 8442 50 Printlig blocks and printing types Nil 

2. 8486 40 00	 Mathematical calculating instruments Nil 
and panIc graphs 

3. 8523 Soft','a/e 12% 

2. This notification slm' come into fome on the 1st day of January, 2007. 

(Emphasis supplied) 

8.2 It is afactthat M.F. (D.R.) Letter D.O.F. No. 334/1/2008-TRU, dated 29-2- 

2008 on budgetary changes refers Packaged Software to be treated as goods. 

Relevant Para 4.1.3 of the letter re'ds as under:-- 
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"4.1.3 Packaged sftwsre sold off the shelf. being treated as goods, is  

leviable to excise duty 8%. in th budet, it has been increased from 8%  

to 12% vide 'notification No 1212008-G.E., dated 1-3-2008. Number of IT 

services and IT enab'ed services (TeS are already leviable to service tax 

under various taxable services:" 

(Emphasis supplied) 

8.3 In view of above, I find that income from Packaged software product sold 

off the shelf by the appellant does not fall under the taxable services and hence, 

not liable to service tax. 

9. Appellant stated that hardware sales are goods and liable to VAT and 

hence, income from sales of hardware can not attract service tax and submitted 

copy of 1nvoces in support of this claim. I find from Invoices No. HW001 to HW 

006 and ledger for the year 2015-16 submitted by the appellant that the appellant 

had sold "16 port Modem" valued at Rs.3,18,000/- during the year and therefore, 

no service tax is payable on this income. 

10. It is appellant's contention that that lower adjudicating authority has relied 

upon on Final Audit Report and Show Cause Notice which merely compared 

year wise figures in Audit Reports and 51-3 returns and did not appreciate the 

facts represented by the appellant before him; that he has confirmed demand 

holding that income from selling and purchasing of API and LAPU is service 

taxable and service tax is required to be paid on the services on API & LAPU 

based solutions including seiices to ICICI Bank without discussing any of the 

evidences submitted by them; that he did not bifurcate income attributable to the 

services and from sale of goods to arrive at service tax liability. I find that the 

lower adjudicating authority has decided demand without verifying factual 

position and records and hence, I hold that the issue needs to be decided after 

considering financial as well as business records of the appellant submitted by 

them. 

10.1 In view of above, I am of the considered view thai this is fit case to remand 

the matte back to the lower adjudicating authority for de-novo proceedings. 

Appellant is directed to submit all relevant records and documents in support of 

their contention within 30 days from the date of this order to the lower 

adjudicating authority who shall pass reasoned and speaking order on merit 

decided in foregoing paras of this order according fair and reasonable 

opportunities to the Appellant to explain their case. 



M/s Joshi Biztech Solutions LtcL 

306, Aristo Complex, 

Opp. Madhav Darshan, 

Waghawadi Road, Bhavrtagar :34t01 

 fièc  r1ès 

306, 1flh.) ctTd-ct1, 

:-. 

11c11oI, 364001 

ppea) No: V21163/BVR/2018-19 

10.2 I find that remnThi ih dudcatinç authority is legal and 

proper in the Ught c th• t' OESTAT in the case of Singh 

Alloys (P) Ltd. eporte 2'84) I 7 (Tr_D&) wherein it is held that 

power to remand . c:• n Secton 35A(3) of the Central 

Excise Act, 1944 e -.:'- i Hofl'hle CESTAT in the case of 

M/s. Honda SeU Power Pd::t:; •;d s 2013 (287) ELT 353 (Tn-Del) 

has also held tha Corni is inherent power to remand a case 

under the provisions c 3i A(3) c' t Centrai Excise Act, 1944. The 

Hon'ble High Court of Guri. ax ,'tp No. 2ib of 2014 of Associated 

Hotels Ltd. has held thai ev& after ame nt in Secton 35A(3) of the Central 

Excise Act, 1944 in 2011, th 0' cA2reals) has powers to remand. 

11. In view of above, I direct th lower iciicating authority to decide income 

attributable to (i) electronic recha19€ vouche :owards prepaid cellular services, 

(ii) off the sheff packaged soft\'iere sale nc (i) sale of hardware liable to state 

VAT and arrive at service tax ibfti of the aeliant as per decisions held above 

in this order. 

,. c c T~Rc<T T'lF9 d I".ii .,1Içif I 

12. The appe& fifed b e . nts tnc; disposed off in above terms. 

Ijflcçi RT 

(4 4ci) 

3 • (3{ck4) 

cliji, 

  

wir d-&1 31 4d, icY1 1c'4, dh*(Ic1 

311CIc1ic, t .,1k1chI''1 fl 

31iLlc4-c-J, ,a-ç c-çf tT cct ic-1lC c1I' 31l4cI-d1e4, 

.3TrFb iI!r T 

-II'1c1 3lllcfc-1, c ç t jç4fr  J-U5ç -I, 

-3Ic11k, c11' ci 4 ci 3114 PT1 Th 
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