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Appeal to Customs, Excise & Service Tax Appellate Triounal under Section 359 of CEA, 1944 I Under Section 86 of 

the Finance Act, 1994 an appeal lies to:- 

0) 

The special bench of Customs. Excise & Service Tax Appellate Tribunal of \iVest Block No. 2, R.K. Puram, New Delhi in 

all matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali 

Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form tA-S / as prescribed under Rule S of central Excise (Appeall Rules, 

2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount 

of dutycemand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour 

of Asst. Registrar of branch of any nominated public sector bank of the place where the bench of any nominated public sector bank of the place 

where the bench of the Tribunal is situated. Application made for grant of stay shah be accompanied by a fee of Rs. 500/-. 
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- - provided further that to. orovisions of this Seci s at 
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U and appeals 
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In cas.e ,of rete of duty or excise 9i gcocE exported to any country or territory outside India o on excisable 
ma eriai use in die manuacture 01 Lne acnyis \v.a10h are exporLed to any country or temtory outside India. 
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In case of'oods e3cported outside India export to liep'hl or Shutan, without payment of duty. 
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Credft of any duty allowed to be utilized towards riayrnnt of excise duty on final riroducts under the provisions 
of this Act or the Rules made there under  suci ifider is tassed by the Commissfoner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance No.2) Act, T998. 
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The above application shall be made in di'piicat.e in Form No. A-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 montlys fiom the 04te on winch the order sought to be appealed ao-amst is 
communicated and shall be accompanied oy two, copies each of the OIQ and Order-In-Appeal. It should Iso be 
accompanied by a copy of TR-6 Challan eaaencing payment of prescnbed fee as prescnbed under Section 3o- 

EE of CEA, 1944, under Maior Head of Account. 

¶d ei 3fD.i 'cioll TV I 
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The revision aoriliation shall be accompanied. by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less ands. 1000/- where the amount inPoived is more than Rupees One Lac. 
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l *1 5T t1r qii) flV PT)TlP 3Tt1tl1Z1 iTiTTtIPRTJT l P  3P1't4tPT * tciItt i  3f ¶t4' 

iIdl 1 / In case, if the order covers variousn'imhers of order- in Original, fee for each 0.1.0. should be riaid in 

the aforesaid manner not withstanding the fact that the one appeal, to the Appllant.Tribunal or toe one 
application to the Cenfral Govt. As the case tam' be, as filled to avoid scriptona work if excising Rs. 1 lakh fee of 

Rb. 100/- for each. 

c-il V-Hell 3, 1975, Rtast-J. s 3PI49T 3ltT a R15T 3Ef *t II5IIftIT 6.50 l'  4'T 

c-il I 1.1 cl I l d  Itttt 4T'tT I / 
One copy' of application or 0.1.0. as the case allay be, and, the order of the adjudicatin°° authority shall bear a 

court fee stamp of Rs.6.50 as prescrioed under Stthedule-i in terms of the Court Fee Actl975, as amended. 

dh-n lc°ilP.5c'ilC, lc i3i PC-'P1T T(i)h')) 1is-acic, 1982 lT9'4'3P°P'P9Ttill  

3t I4'PTF 3lfPT Ilcil ( / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Ruies. 1982. 

.jtil 3ft 'IilW94'I)1 t 3~ITt TF cbfo -RE 31t ojllolclil TI15ITIt t V, 3tRTlf 1IZI aCoilN,C.

www.cbec.o-ov.in  4tl' I / • - - 

For the eIaorate. detailed and latest provisiotis relating to filing of appeal to the hagher appellate authority, the 
to the Departmental website wwiv.cleC.go\'.lri. 
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AppeaL Nos: V2/74/BVR/2018-19 

V2/15/BVR/2019 

:: ORDER-IN-APPEAL::  

M/s Pioneer Industries, 2-A, Jintan Udyognagar, Surendranagar filed below 

listed appeals against Orders-in-Original (hereinafter referred to as 'impugned 

orders') passed by the Asst. Commissioner, Central GST and Central Excise, 

Surendranagar Division, Bhavnagar Commissionerate (hereinafter referred to as 

'lower adjudicating authority'). 

SI. 
No. 

Appeal No. Order-in-Original No. & Date 

1.  V2/74/BVR/2018-19 274/R/2017 dated 9.3.2018 
2.  V2/15/BVR/2019 30/R/2018-19 dated 21 .2.2019 

1.1 Since issue involved in both the above appeals is common, both appeals 

are taken up together for decision vide this common order. 

2. The facts of the case are that the Appellant was engaged in manufacture 

of 'Fiber Aluminum Bobbins Dynamically Balanced' (hereinafter referred to as 

"said product") and holding Central Excise Registration No. SNR-III/CH/84/4/92. 

The appellant filed classification lists classifying their final product under Ch. 

8448.00 of the Central Excise Tariff Act, 1985. The said classification lists were 

provisionally assessed under Rule 1738 read with Rule 9B of the Central Excise 

Rule, 1944 by the then Assistant Collector of Central Excise Division-Il, Rajkot 

vide order issued from F.No.VC/SNR/8487/CL-1/86 dated 21.04.1992 and 

22.07.1993 cLassifying the product under Ch. No. 7616.90. The Appellant was 

asked to execute Bond and furnish Bank Guarantee of 25% of Bond amount to 

cover differential duty amount. However, the Appellant refused to execute 

Bond/Bank Guarantee and hence, Show Cause Notice No. CEXJSNR-

IJJ/Demand/PI/93 dated 14.10.1993 was issued to the Appellant for the period 

from April, 1993 to Sept, 1993 amounting to Rs. 6,73,748/- and Show Cause 

Notice No. CEX/SNR-III/Demand/PI/93 dated 19.11.1993 for October, 1993 

amounting to Rs. 1,83,281/-. 

2.1 The above two Show Cause Notices were adjudicated by the Asst. 

Collector, Central Excise Division-!I, Rajkot vide Orderin-Original No. 143 to 

145/CL-D/93 dated 26.11.1993 who finally approved the said classification lists 

classifying the said product under Ch. No. 7616.90 and confirmed Central Excise 

duty of Rs. 8,57,029/- under Section hA of the Central Excise Act, 1944 

(hereinafter referred to as "Act). 

2.2 Being aggrieved, the appellant filed appeal before the Commissioner 

(As s —. Central Excise, Ahmedabad, who classified the said product under Ch. 
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V2/15/BVR/2019 

No. 3923 and ordered to finalize assessment accordingly vide Order-In-Appeal. 

No. 388/96(223-AHD)CE/COWJtRU/AH['.jate 16.08.1996. The Assistant 

Commissioner, Central Excise Disn-H, Ralkot 'ide Order-in-Original No. 130 to 

131/1996 dated 13.12.1996 rn3dfid asement of the said product to Ch. No. 

3923.90 and re-adjudicated :Th:v' Cause Notices dated 14.10.1993 and 

19.11.1993 and confirmed den :z Cenr&. xcise duty of Rs. 8,57,029/- under 

Section 1 1A of the Act. 

2.3 Being aggrieved, the Ap e.iant and the Department preferred appeals 

before the Commissioner (Appeas, Central Excise, Ahmedabad, who vide Order-

in-Appeal. No. 78 a 79/2002/Commr(A)/Raj dated 14.02.2002 dismissed the 

appeal of the Appellant for non prosecution and allowed the appeal of the 

Department. 

2.4 Being aggrieved, the Apellant filed appeal before the Hon'ble CESTAT, 

Mumbai, which was decided vide Order No. 360/2002-B dated 27.08.2002 by way 

of remand to the Appellate Authority to examine the issue on merit. In remand 

proceedings, the Commissioner (Appeals), Central Excise, Rajkot vide Order-in-

Appeal No. 75 a 75A/28 & 28A(6VR)ICommr(A)/MM/Raj dated 30.01.2006 

allowed the appeal of the Appellant by observing that neither the Appellant nor 

the Department had filed appeal against Order-in-Appeal No. 388/96(223-

AHD)CE/COMMR(A)/ AHD dated 16.08.1996 and hence, the said Order-in-Appeal 

attained finality. Pursuant to this order, the Appellant filed refund claim of Rs. 

8,57,029/-, which was rejected by the Asst. Commissioner, Central Excise 

Division, Surendranagar vide Order-in-OriginaL No. 243/ R/2007 dated 

30.11 .2007. 

2.5 The Department challenged the said Order-in-Appeal dated 30.1.2006 

before the Hon'ble CESTAT, Ahmedabad, which was decided vide Order No. 

A/150/WZB/AHD/2008 dated 29.012008 by way of remand to the Appellate 

Authority for fresh decision. In remand proceedings, Commissioner (Appeals), 

Central Excise, Ahmedabad vide Order-in-Appeal No. 41 to 

42/2008(BVR)/KC/Commr(A)/Ahd dated 15.05.2008 allowed the appeal of the 

Department by classifying the product under Ch. No. 7616.90 and rejected the 

appeal of the Appellant. 

2.6 The Appellant challenged rejection of refund claim vide Order-in-Original 

dated 30.11 .2007 before the Commissioner (Appeals), Central Excise, 

Ahmedabad, who rejected appeal. of the Appellant vide Order-in-Appeal No. 

46/2008(BVR)/KC/Comm(A)/Ahd dated 7.5.2008. 
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2.7 Being aggrieved with above two Orders-in-Appeal dated 7.5.2008, the 

Appellant filed appeals before the Hon'ble CESTAT, Ahmedabad, which allowed 

both the appeals by cLassifying the product under Ch. No. 3923.90 along with 

consequential refund vide Order No. A/10754-10755/2017 dated 7.4.2017. 

Consequently, the Appellant filed refund claim, of Rs. 8;57,029/- before the 

Lower adjudicating authority. 

2.8 The Department challenged the Order passed by the Hon'ble CESTAT 

before the Hon'bLe Supreme Court but the same was dismissed by the Apex 

Court vide Order dated 22.1.2018 on monetary grounds. 

2.9 Show Cause Notice No. V/18-270/Reb/'17-18 dated 5.1.2018 was issued to 

the Appellant calling them to show cause as to why said product shouLd not be 

re-assessed under Ch. No. 3923 as per CESTAT's Order dated 7.4.2017; why 

refund claim of Rs. 8,57,029/- should not be re-appropriated against duty 

payable after re-assessment under Ch. No. 3923 and why extra duty amounting 

to Rs. 25,83,068/- arising after re-assessment under Ch. No. 3923 should not be 

recovered from them under Section 11 of the Act. 

2.10 The above said Show Cause Notice was adjudicated vide the impugned 

order listed at SI. No. 1 of table above, whch re-assessed the said product under 

Ch. No. 3923 and re-assessed duty payable as per CESTAT's Order to Rs. 

25,83,068/-; sanctioned refund of Rs. 8,57,029/- under Section ii of the Act and 

ordered appropriation against duty payable; confirmed duty demand of 

remaining differential duty of Rs. 17,26,039/- under erstwhile Rule 173B of 

Central Excise Rules, 1944 read with Section hA of the Act. 

3. Show Cause Notice dated 30.12.1993 was issued to the Appellant for the 

period from ApriL,1991 to March, 1993 for demand of Central Excise duty of Rs. 

31,65,651/- under Section VIA of the Act. The said Show Cause Notice was 

adjudicated by the Jt. Commissioner vide Order-in-Original No. BHV-EXCUS-000-

JC-14-2015 dated 28.1.2016 who confirmed Central Excise duty of Rs. 

31,65,651/- under Section hA of the Act. Beinq aggrieved, the Appellant filed 

appeal before the Commissioner(Appeals), Central Excise, Rajkot who dismissed 

the appeal. The AppelLant preferred appeal before the Hon'ble CESTAT, 

Ahmedabad, who allowed the appeal of the Appellant vide Order No. 

A/i 1729/2018 dated 30.7.2018. The Appellant filed refund appLication before 

the lower adjudicating authority for refund of pre-deposit of Rs. 5,54,070/-. 

3.1 Show Cause Notice No. V/18-27/REF/18-19 dated 28.9.2018 was issued to 
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cause s o why said product should not be 

ocr T.TT's Order dated 30.7.2018; why 

e re-appropriated against duty 

33 and why extra duty amounting 

H :der Ch. No. 3923 should not be 

3.2 The above said Sho.' Notic adjudicated vide the impugned 

order listed at SI. No. 2 of tab s1T:c, whi;h re-assessed the said product under 

Ch. No. 3923 as per CESTAT:: rder dotd 30.7.2018 and re-assessed duty 

payable to Rs. 55,7,a771-; ccnrmed icmand of differential duty of Rs. 

55,78,877/- in terms of erstw e 17.3 of Central Excise Rule, 194 read 

with Section 1 lÀ of the Act; s:.c cHed fndof pre-deposit of Rs. 5,54,070/-

and ordered appropriation agair:;: their du:y hility. 

4. Being aggrieved with the ipugned orders, the Appellant has preferred 

appeals on the various grounds, : asia, : thow :- 

(I) The Adjudicating authori : oiLed to cther'e that there was no provisional 

assessment. Had it been provisinrth ssses cent, the Department would not have 

issued two show cause notice in 3. n thc snch notice would he void if the 

assessment was provisional. The sse framed in the SCN and impugned order is 

for reassessment of the said duc. ft is eubmitted that the classification is 

now settled. The question of ree:;sessrnent would arise only if the classification 

is open to examination. Therethe, it is at open to reassess the finalized 

assessment. In fact it is this esscssmerit which was challenged in these 

proceedings culminating into m:oLrt's order. 

(ii) That the Department had iss two SCNS in the year 1993 as referred in 

para 12 of the SCN. Had the as.scsment been provisional, the stage for issuing 

notice would not have arisen. Tese thow cas;es were issued during the period 

when the classification of the prcdct was inder dispute. The proposal in the 

said show cause notices was to chenge th classification from Chapter 84 to 

Chapter 76. At that stage, Chapter 39 was nowhere in the horizon. As per the 

finaL assessment, the products 'ere assessed under Chapter 76. Consequent 

upon the final assessment, both the notices were decided under 010 dated 26-

11-93; that once there is final assessment of classification list, the question of 

classification being provisional and, therefore, subject to reassessment does not 

arise. 

(iii) That SCNs were issued considenag the classification Lists were 
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provisionally approved and demanded duty under Chapter 76. The 

present proceedings directly relate to thnse two show cause notices. In the said 

two notices, there was no demand under Chapter 39. Under the circumstances, 

the SCNs cannot be decided under Chapter 39 

(iv) It is not permissible to go beyond the show cause notices. The show cause 

notices dated 14.10.1993, 19.11.1993 and 26.11.1993 never had any proposal or 

demand under Chapter 39. Therefore, the impugned order confirming demand 

under Chapter 39 is beyond the show cause notice and, therefore not tenable. 

(v) That when the appellate authority approved the classification different 

from what was in issue, it is not permissible to demand duty for the past period. 

Therefore, question of raising demand under chapter 39 does not arise. Such 

approval of classification under different head than involved in the proceedings 

would not revive the assessment. 

(vi) That when the Appellant had filed appeal, it is not permissible to raise 

demand in excess of the impugned order-inappea1 and their appeal cannot 

result into higher liability than assessed. 

(vii) That the extra duty demanded 1! the notice is sought to be recovered 

under Section 11 of the Act which is for recovery of duty. The recovery of duty 

can arise if there is assessed duty payable but not paid. Section 11 proceedings 

are different and distinct from Section hA proceedings inasmuch as section hA 

gives jurisdiction to the department to demand duty legally payable in a given 

fact. Section hA notice reopens assessment and, therefore; the question of 

payment of duty arises. Section 11, on the other hand, is in respect of recovery 

of confirmed duty. Therefore, for any action under Section 11 primarily there 

should be a confirmed assessed duty payable which atone can be recovered. 

(ix) The present show cause notice seeks action under Section 11 implying 

that there is confirmed duty payable. The preliminary question, therefore, arises 

as to where is the assessment order under which the confirmed Liability has 

arisen, however, the show cause notice does net show any confirmed assessment 

order, wherein the duty sought to be recovered is confirmed. In the absence of 

confirmed assessed duty, question of recovery does not arise. 

(x) That under Notification No. 14/92 dated 01-03-92, as amended, the 

effective rate of duty in respect of all goods fatting under Chapter 39.26 was 30% 

and as per Sr. No. 37 of the said Notification, all goods falling under Chapter 

ytly exempted when made out of goods fatting under Chapter 39.01 
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to 39.15 and no credit i avi :ier R 57'A). Since all the conditions of the 

notification are satsfled. the ant i .ibe for exemption. 

(xi) That the final order o :na. d' 7.4.2017 is also in respect of the 

appeal arising out of Orde r-:.oeai 6/2008/BVR/ KC/Commr(A)/Ahd 

dated 07-05-2008. The said 'vas against Order-In-Original No. 

2431R12007. Under the said. our rf:rd appLication was rejected. The 

refund application s for the wi rie ar:t which is also now in these appeal 

proceedings. This refund a2p::tbn was sought to be rejected under show 

cause notice dated 14-07-2006 uper; the classification of the goods. The 

Tribunal's orders merely altov equer: :efund and, therefore, the refund is 

required to be sanctioned. 

(xii) When the question of rev€ry is nct there, the question of adjustment of 

refund does not arise. 

(xiii) The impugned order grnt refund as applied by the Appellant, interest 

thereon has not been granted. Sn interest is statutory, it must be granted. 

4.1 In Personal Hearing, ShrL., Vyas, Advocate, appeared on behalf of the 

AppeLlant and reiterated the r;ds of both appeals and submitted copies of 

SCNs to Orders-in-Original to Order-in-Appea o CESTAT's Order to Hon'ble 

Supreme Court Order; Lhat C3TAT's order has become final because the 

Hon'bte Apex Court did not intefre with the order; that refund arising out of 

CESTAT's order needs to be gi'a: them: that no demand -of SCN has been 

decided by the Department hre; that the SCN dated 5.1.2018 issued for 

demand for the period from i99- •  1992-93 and 1993-94 is time barred; that 

the assessment of these goods fc- the penod from ApriL, 1993 to October, 1993 

and 1991 -92 and 1992-93 is fina aid hence, cannot be reopened now; that both 

these appeals may please be atiowed as oe eg&. position. 

Findings:  

5. I have carefuRy gone throuh the facts of the case, the impugned orders, 

the appeal memoranda and wrftten as well as oral submissions made by the 

Appellant. The issue to be decided in the present appeals is whether, in the 

facts of the cases, confirmation of duty demand and appropriation of refund is 

correct, legal and proper or not. 

6. On going through the records, nd that the Appellant had filed 

classification Lists in the years i91, 1992 and 1993 classifying their product 
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'Fiber Aluminum Bobbins Dynamically Balanced' under Ch. No. 8448. The 

Department provisionally assessed the said product under Ch. No. 7616.90 and 

asked the AppeUant to execute Bond and furnish 25% Bank Guarantee to cover 

differential Central Excise duty. The AppelLant refused to furnish Bond/BG, then 

the Department issued three Show Cause Notices proposing classification of 

product under Ch. No. 7616.90 and demanding differential Central Excise duty. I 

find that two Show Cause Notices dated 14.10.1993 and:dated 19.11.1993 for the 

period April, 1993 to October, 1993 were adjudicated vide Order-in-Original No. 

143-145/CL/D/93 dated 26.11.1993 and one Show Cause Notice dated 

30.12.1993 for the period April, 1991 to March, 1993 was adjudicated vide 

Order-in-Original No. BHV-EXCUS-000-JC-14-2015 dated 28.1.2016 cLassifying the 

product under Ch. No. 7616.90 and confirming Central Excise duty demanded in 

the respective SCNs. The classification dispute was decided by the Hon'ble 

CESTAT, Ahmedabad vide Order No. A/10754-10755/2017 dated 7.4.2017, which 

held that product 'Fiber Aluminum Bobbins Dynamically Balanced' is classifiable 

under Ch. No. 3923.90. The Hon'bLe Supreme Court vide judgement dated 

22.1.2018 upheld the order of CESTAT. Hence, the CESTAT's order dated 

7.4.2017 attained finality on 22.1.2018. Based on the classification decided by 

the Hon'ble CESTAT, two Show Cause Notices were issued to the Appellant on 

5.1.2018 and on 28.9.2018 for re-assessing the said product under Ch. No. 

3923.90 and for recovery of differential duty payable by the Appellant and also 

for appropriating refund claims filed by the Appellant. These two Show Cause 

Notices were decided by the lower adjudicating authority vide the impugned 

orders, which confirmed CentraL Excise duty and appropriated sanctioned refund 

of Rs. 8,57,029,'- and Rs. 5,54,070/- respectivey from the confirmed demand. 

The Appellant has contested these orders on the ground that when the Hon'ble 

CESTAT decided classification different from what was the view of the 

Department on the issue, it is not permissible for the Department to demand 

duty for the past period and hence, question of raising demand under chapter 39 

does not arise; that it is not permissible to go beyond the impugned Show Cause 

Notices; that those SCNs were issued considering that the classification lists 

were provisionally approved and demanded' duty on goods for classification 

under Chapter 76; that the Show Cause otices never had any proposal or 

demand under Chapter 39; that the impugned orders confirming demand under 

Chapter 39 is beyond the scope of Show Cause Notices and therefore not 

tenable. 

7. I have gone through Show Cause Notices dated 5.1.2018 and dated 

28.9.2018 adjudicated 'ide the impugned orders. find that both Show Cause 
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10. The Appellant has contended that the Show Cause Notices dated 

14.10.1993, dated 19.11.1993 and dated 26.11.1993 had not proposed 

classification under Chapter 39 and therefore, the impugned orders confirming 

demand under Chapter 39 is beyond the scope of Show Cause Notices and not 

tenable. I find that the said three Show Cause Notices had proposed 

classification of the product of the Appellant under 7616.90 but the Hon'bte 

CESTAT, by allowing the appeals of the Appellant, decided the classification of 

their product under 3923.90 as submitted by the Appellant and the Orders of 

the Hon'ble CESTAT has now attained finality because the Appellant accepted 

that Order of CESTAT. Under the circumstance, it cannot be said that the 

impugned orders travelled beyond scope of Show Cause Notices, since the 

impugned orders have only implemented the orders passed by the Order of 

CESTAT duty upheld by the Hon'ble Apex Court and the Department is duty 

bound to re-assess the product under 3923.90 and thus, the contention of the 

Appellant is without merits. 

11. In view of above, I do not find infirmity in the impugned orders and 

hence, uphold the impugned orders and reject appeals. 

12. I1ic,c-i % c1IU c  tclt 3i41ci) 3d da' ;?rf,B 1Idll 

12. The appeals filed by the Appellant is disposed off as above. 

By R.P.A.D.  

(JS 

1T 

i • (.rT) 

(qa1I fId)I) 

rir 3iIc1-c1 (3i'.fli) 

To, 
M/s Pioneer Industries, 
2-A, Jintan Udyognagar, 
Surendranagar. 

  

, 1l , 

I4l14 S '1?i, 

2-, IdIa1 j4' dIc.IdI ,t, 

,-Acçc1dI I 

  

1) 1TT -k 31Id, cl'hA T ic9I j1', i'Ud 

t i1cfI. I 

2) 31vctc1, cl-c1 t! kii io-ç1'4 ic-'4k e4, Ic1c'1dR 31I'4ct-dIe4, 

3llclaldR ç-1t 

3) ii  3c1d, cl't-cl t o-ç4 3c441c cct, '1.a-4o1dR J-jUç4 

dII yl1I 
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